Hall v. State of Louisiana et al Doc. 277

UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
KENNETH HALL AND CIVIL ACTION
BYRON SHARPER
VERSUS NO. 12-657-BAJ-RLB

STATE OF LOUISIANA, et al.

ORDER

Before the Court are various Motions to Quash Nonparty Deposition Subpoenas and
Subpoenas to Produce Documents. (R. Docs. 220, 222, 223, 227). On April 14ft2014,
hearing oral argumenthe Court took the Motions to Quash under advisement. For the reasons
detailed below, the Motions to Quash &RANTED in part and DENIED in part.
. BACKGROUND

In this action, Plaintiff, Kenneth Hall, and Intervenor, Byron Sharper (Plant#ilege
Louisiana’s Judicial Election Plaof 1993, Louisiana Revised Statute § 13:1952, intentionally
dilutes and/or has the effect ofiding the voting powenf African Americansn violation of
Section 2of the Voting Rights Act 1965, 42 U.S.C. § 1973as well as the First, Fourteenth
and Fifteenth Amendments to the United States Constitution. (R. Docs. 1, 74, 76, 128, 133, 180).
According to Plaintiffs, since implementing the 1993 Judicial Election largemographics of
Baton Rouge’s voting population has significantly changed and African Amennzaw

constitute the majoritpf the voting age populatiorin an attempt to redistrithe Baton Rouge
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City Court subdistricts to address the changing demograpliosise Bills 1013, 945, 318 and
198 were proposed in 2004, 2006, 2013 and 2014, respectivelywereunsuccessful.

As applied to modern demographics, the 1993 Plan allegedly dilutes the voting power of
African Americans and results in the under-representation of African Aamgjudges to the
Baton Rouge City Court. Plaintifldsosuggesthe actual process of electing judges to the
Baton Rouge City Cours racidly discriminatory Plaintiffs urge that the State’s continued use
of the 1993 Plamat the leastlisparately impacts African American$jt does notntentionally
discriminate

The State bLouisiana,Governor JindalAttorney GeneraCaldwell, Secretary of State
Schedlerthe City of Baton Rouge, the Parish of East Baton Rouge, and Mayor Holden remain a
Defendants. According to the February 19, 2014 Scheduling Order (R. Doc. 2@2)iscovery
deadline wa#\pril 21, 2014 (R. Doc. 202 at 1).
. APPLICABLE LAW

A. Voting Rights Act and Constitutional Violations

To prove racial discrimination imiolation of the Fourteenth Amendment’s Equal
Protection Clause and the Fifteenth Amendrsearght to vote, a plaintiff must provée
government acted wittliscriminatoryintent. To demonstraiscriminatory intenta plaintiff
can, buineed not offer direct evidenee e.g., statements made by the legislative body or its
members Instead, a plaintifinay rely on circumstantial evidence to show that lawmakers

purposéully discriminated against that plaintiéin the basis of rac8ee Ketchum v. Byrné40

! The Louisiana Legislative Digest summarized the purpose of each Holias: BThanges the election sections
for the City Court 6Baton Rouge and provides that three judges are elected from election sectiod bme a
judges are eleetl from election section two.” 2004 H.B. No. 1013; 2006 H.B. No. 945; 2013 H.B. No2@18;
H.B. No. 198.

2 Governor Jindal, Attorney General @elell, Secretary of State Schedler, and Mayor Holterall sued in their
official capacities.



F.2d 1398, 1406 (7th Cir.1984) (“IRpgers v. Lodget58 U.S. 613, 622-27 (1982)], the
SupremeCourt affirmed the district coud’ finding of intentional discrimination based on
indirect and circumstantial evidence and endorsed its reliancéataldy of the circumstances’
approach.”)

To evaluate claims of racial vote dilution under the Fourteenth Amendment’s Equal
Protection Clause, courts rely on theatdy of the circumstares test. The testlows courts to
infer an “invidious discriminatory purpose .from the totality of the relevant facts,” including
the discriminatory effect ad redistricting schemgby considering either circumstantial or direct
evidenceRogers 458 U.S. at 618.

Unlike the Fourteenth and Fifteenth Amendments, proof of discriminatory iatent
sufficient, but not necessary, to sustain a claim under the VotingsRgh Instead a Voting
Rights Act plaintiff may carryis or heburden by either satisfying the more restrictive intent
test or the more lenient results t&xeThornburg v. GinglesA478 U.S. 30, 43-44 (1986Ynder
the results testhe essentidiquestion . . is whether as a result of the challenged practice or
structure plaintiffs do not have an equal opportunity to participate in the politozadgzes and
to elect candidates of their choic&@Hornburg 478 U.S. at 44. To effectively answhis
guestion, a court must assess the impact of the contested structure or practicedtymi
electoral opportunitiesn the basis of objective factdrsd.

B. Rules 26 and 45 of the Federal Rules of Civil Procedure

Rule26(b)(1) of the Federal Rules of Civil Procedure governs the scope of discovery.
Under Rule 26a party ‘mayobtain discovery regarding any nonprivileged mattat is relevant
to any partys claim or defense.A relevant discovery request seeks information that is “either

admissble is reasonably calculated to lead to the discovery of admissible evidsiotetd,



Alexander, Powel & Apffel, P.C. v. Quar|&94 F.2d 1482, 1484 (5th Cir. 1990) (quoting Fed.
R. Civ. P. 26b)(1)). The scope of discovery is not without limits, however, and the Court may
protect a party from responding to discovetyen (i) it is unreaspnably cumulative or
duplicative, or obtainable from some othessburdensome sourgéi) the party seeking
discovery has had the opportunity by discovery in the action to obtain the information sought;
(ii) the burden or expense of the proposed discovery outweighs its likely benefit. Fed. R. C
26(b)(2).

Rule 45 governs the issuance of subpoenas to obtain discovery fropanties- The
party issuing the subpoena “must take reasonable steps to avoid imposing an undue burden or
expense on a person subject to the subpoena.” Fed. R. Civ. P. 45(c)(1). Additioadlyle
providesthat on a timely motion, the issuing court must quash or modify a subgaena
requires disclosure of privileged or other protected matter, or otherwise subgsubpoenaed
person to undue burden. Fed. R. Civ. P. 45(c)(3). The moving party has the burden of
demonstrating that compliance with the subpoena would be unduly burde/Ssem\&iwa v.
Royal Dutch Petroleum Ca392 F.3d 812, 818 (5th Cir. 2004). A court’s consideration of a
motion to quash a third-party subpoena as unduly burdensome should be governed by the
following factors:(1) relevance of the information sought; (2) the requesting party’s need for the
documents; (3) the breadth of the document request; (4) the time period covereceydise r
(5) the particularity of the description of the documents; and (6) the burden impdee 392
F.3d at 818.

Subpoenas issued for discovery purposes, such as those at issue here, are algo subject
the discovery limitations outlined in Rule 26(b). $hessey v. State Farm Lloyds Ins..C2i16

F.R.D. 591, 596 (E.Drex.2003); 9A Wright & Miller, Federal Practice Brocedure 2d § 2459



(“Of course, the matter sought by the party issuing the subpoena must be reasalcalaied
to lead to admissible evidence as is required by the last sentence of Rulg)2%(b)(
1. DISCUSSION

A. Motion to Quash Subpoena Issued to Christina Peck

On April 4, 2014, Plaintiffs issued a Rule 45 subpden@hristina Peck The subpoena
asked Ms. Pecto appear foa deposition on April 15, 2014 andpgooduce document$R. Doc.
220-1 at 3, 7). The Notice of Deposition explains that questions “will be limited to pdk’sP
testimony given before the House and Governmental Affairs Committee ya%12004 and
information related to House Bill 1013. (R. Doc. 2R@t1). The subpoena additionally seeks
production of the following documents:

Document Request No. 1

All documents and communications, including e-mails, concerning the Baton
Rouge City Court, the Judicial Election Plan, arelWoting Rights Act,

including (a) ontracts of employment between you ahatiges Pondéevyall and
Davisand the Baton Rouge City Court; (bMidence é payment under those
contracts; (c) xpert reports, opinions and drafts of reports and opinions from any
expert retained as a resaftany contracts of employment; and (d) revisions
and/or changes to the 199@dicial Election Plan.

Document Request Nos. 2-6

All documents related to the legislative redistricting process leading to the
planning, development, negotiation, drawing, revision or redrawing of the 1993
Judicial Election PlanHouse Bill 1013 of 2004, House Bill 945 of 2006, House
Bill 318 of 2013 and House Bill 198 of 2014, and any documents related to the
defeat of House Bill 1013 of 2004, 945 of 2006, 318 of 2013 and 198 of 2014
(proposedHouse Bills)

Document Request No. 7

All documents — including payments for services, agreements of representation
and contracts of employment — of any person or entity as a voting rights expert,
attorney, or lobbyist relating to the planning, development, negotiation, drawing,
revision or redrawingf the 1993 Judicial Election Plan, House Bill 1013 of 2004
and House Bill 945 of 2006.

(Peck Subpoena, R. Doc. 220-1 at 13-14).



According toPlaintiffs, Christina Peclappeared and testified before the Louisiana
Legislature on behalf of former Defendants, City Court Judges Suzan PondeW&leand
LauraProsse(the judges)in oppositiorto theredistrictinglegislation House Bill 1013 of 2004
and House Bill 945 of 2006. Plaintiffs therefore suggest the testimony and documents sought
from Christina Peck are relevant and discoverablée three judges are former Defendants, but
Ms. Peck did not represent them in this litigation. (Order Dismissing Judges, R. Doc. 177)
Instead Ms. Peckcurrently serves as counsel of record for Defendants, City of Baton Rouge,
Parish of East Baton Rouge and Mayor Holden. As such, Ms. Peck moved to quash the
subpoena on April 8, 2014 “because it is overly broad, seeks production of information protected
by the attorney-client privilege and the attorney work product protection, and is unduly
burdensome.” (R. Doc. 220 at 3).

An opposing party’s counsel is not “absolutely immune from being depdsSleelton v.
American Motors Corp805 F.2d 1323, 1327 (8th Cir. 1986However,courts should only
allow an opponent’s counsel to be deposed in limited circumstances, where the party
seeking the deposition has shown that: (1) “no other means exist to obtain the iofotireatito

depose opposing counse(?) “the information sought iselevant and nonprivilegedgnd (3)

® Plaintiff Hall had alleged, among other things, that the three judgeséBotiampaigned and testified in
opposition” to legislation that would have reapportioned the City Coureghdgs and also “acted individually and
in concert with others in the intentional defiance of the Plaintiff's rigsuéfrage.” (R. Docl at] 77;R. Doc.74 at
1 13).

* Ms. Peck cites several Eastern and Middle District cases to suppstiguastiorihat article 508 of the Louisiana
Code of Evidence instructs the Court’s resolution of her Motion to Q(RsBPoc. 2263 at 23). However,
Louisiana’s Code of Evidencs inapplicable becaust&uestions of privilege that arise in the course of
adjudication of fedetaights aregoverned by the principles of the common law as they may be interpretiee by
courts of the United States in the light of reason and experidoc®. v. Zolin 491 U.S. 554, 56£1989) (quoting
Fed. R. Evid501). But, even though article 508 is not controlling, the Court notesrtitdt 08 and the federal
common law essentially employ the same substantive analysis in corgidaether tallow the deposition of
opposing counseComparelLa. C. Evid. art. 508 (considering whether the information soudh) isssential to the
case, (b) not intended to harm or harass, (c) narrowly tailored and @jailable from any other source)ith Fed.
R. Civ. P. 26(b),(g) (discovery requests may not be overly broad odeddn harasspnd Shelton805 F.2d at
1327 (considering, among other things, whether the information isié&trand may be obtained by any other
means).



“the information is crucial to the preparation of the ¢aShelton 805 F.2d at 1327Regardless
of the movantSheltonrmakes clear that the party asking to depose its opponentiseidaears
the burden of proof.

Plaintiffs’ case does not presengetlmited circumstancesescribed by th&helton
Court. To begin, to the extent the questioning in the deposition wilnited toMs. Peck’s
testimonyon House Bill 1013)iven before the House and Governmental Affairs Committee on
May 19, 2004, counsélasobtairedatranscript of that testimonyR. Doc. 225 at 5. There is
no need to depose Ms. Peck about what wasmdast the testimony itself is available. As the
District Judge previously explained to Plaintiffs, “to the extent [Ms. Peck] may havietest
before a legislative body or anywhere else where there has been a trafi$eigestimony . . .
that certaify would be enoughi (Mot. to Disqualify Hr’'g Tr., R. Doc. 219 at 12).

Plaintiffs’ remaining claims concern the current effects of the 1993 alidilgction Plan
and the failure of the legislature to enact subsequent legislation that would kgeellz!
remedied anyegative effectsesulting from the 1993 Plan’s continued uBdaintiffs arguethat
Ms. Peck’s testimony is relevant to the claims of intentional discrimination and itmefata
vote dilution “based on the 2010 Census Data.” (R. Doc. 225 &l&ntiffs have not
sufficiently identified how any lobbying efforts or testimdmyMs. Peck before thHegislature,
years prior to that data being availalaes relevant, much less crucially relevant, to their claims
before the Cort. The Courteiterates the Districtugige’s reasoning that the outcome of this
case “will not be based upon any lobbying efforts made by anyone” and so long axkis. P
adheres to any rules governing “lawyer conduct with respect to legislativesh . . she’s

certanly entitled to engage in that sort of conduct.” (R. Doc. 219 at 14).

® Plaintiff Hall’s opposition mistakenly refers to a transcript of testimony occurring iy, @14 instead of 2004.
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Beyond thateven assuming that Ms. Peck’s testimony before any legislative body some
ten years ago is relevant to the remaining clagqusstioning Ms. Peck regarding the
circumstances surrounding that testimony such as any communications shehheat ahients
in preparation for such appearance, would necessarily infringe upon confidentradyatigant
communications. The attornelient privilege is held by the clients, not Ms. Peck, and she is
without authority to waive itSee American Can Co. v. Citrus Feed,d86 F.2d 1125, 1128
(5th Cir. 1971) (explaining that as holder of privilege, only client may waive it anch&tctone
ceases to be a client after communication with the attorney makes no differenaeyres|lips
must continue to remain sealgd

Even if the legislative testimony provided by Ms. Peck is relevant to Plaintdishg of
intentional discriminationrad non-privilegedthat information is not “crucial” to those claims,
given they may be proven through circumstantial evidedee.Miller v. Johnsqorb15 U.S. 900,
916 (1995) (plaintiffs may use direct or circumstantial evidence to establisltiomodf Voting
Rights Act);Village of Arlington Heights v. Metro. Housing Dev. Co#29 U.S. 252, 266-67
(1977) (direct and circumstantial evidence can be used to show intentional disoommumaler
the Equal Protection Clause).

Finally, Plaintiffs only dlege that Ms. Peck provided testimony before lawmakers
regarding House BilL013 of 2004 and House Bill 945 of 2006. Nonetheless, they have
subpoenaed information which potentially spans Ms. Peck’s 30 year careeatihtitigoting
Rights Act casesncluding all documents “concerning the . . . Voting Rights Act” as well as all
documentsrelated to the legislative redistricting procefss specified time periods, regardless

of whether any such documents were ever provided to or presented to anyJvedsidy.(R.



Doc. 220-1 at 13). The subpoena gave Ms. Peck approximately 11 days to cBrapliff has
made no showing to justify such an overreaching and burdensome request.

To the extent that the requests for documents seek to obtain eviflencenaunications,
contracts and payments between Ms. Peck and her former di&itgiffs have not shown how
those items are both ngmivileged and relevant to the remaining causes of aciitee. city
court judges are no longer parties to this suit. Even if non-privileged evidence exists of a
relationship between Ms. Peck and her former clients, Plaintiffs have not destexhste
relevance of that relationship to the remaining causes of action.

The Qurt finds that the circumstances sufficientttee deposition of opposing casel
are not present. The Court also finds that the subpoena réajlsetst allow for a reasonable
time to comply and is alsanduly burdensome. For these reasons, Ms. Peck’s Motion to Quash
is GRANTED.

B. Motion to Quash Subpoena Issued to the City Court Judges

On April 4, 2014 and April 7, 2014, Plaintiffs subpoenaed Judges Ponder, Prosser and
Wall (“the judges”)to appear for depositions and to produce the following:

Document Request Nos. 1-5

All documents related to the legislativedistricting process which ldd the

defeat, planning, development, negotiation, drawing, revision or redrawing of the

1993 Judicial Election Plan, House Bill 1013 of 2004, House Bill 945 of 2006,

House Bill 318 of 2013 and House Bill 198 of 2014.

Document Request No. 6

All documents — including payments for services, agreements of representation

and contracts of employmenindicating retentiorof any person or entity as a

voting rights expert, attorney, or lobbyist relating to the planning, development,

negotiation, drawing, revision or redrawing of the 1993 Judicial Election Plan,

House Bill 1013 of 2004 and House Bill 945 of 2006.

(R. Doc. 222-3 at 11).



In their Motion to Quash and supporting Memorandum (R. Doc. 222), the City Court
judges request that this Court quash the subpoenas because (1) Plaintiffs haedaiigulyt
with Louisiana Code of Evidence article 519 and (2) the information sought by the subgoena
irrelevant.(R. Doc. 2221).

In opposition, Pdintiffs arguethat article 519 is inapplicable because this is a federal case
involving matters of federal law. Plaintiff Hall further notes that the judges’ attengpply, by
analogy, cases regardihguisiana Code of Evidence article 508, are distinguishable for this
same reason. TheoGrt agreesind will not quash the subpoenas for failure to follow the
procedural and substantive requirements of article 519.

In both the Opposition and during oral argument, counsel for Plaiexfisined thahe
intends to deposthe judges as “merely fact witnesgd[edo opposed, testified, and who may
have lobbied the Defendants and/or state legislators before, during, and pagtvedisiarings
considering amendments to the Judicial Election Plan.” (R. Doc. 226 BsSgntially, Plaintif
intend to questiothe judges about their activities before the legislature.

Contrary to Plaintiff's positionhoweverthe judges were not mere fact withess&en
testifying before the legislature. Plaingifepeatheirargument that the judgeactions were
non-judical and outside of their function as judicial officers. Thisuangnt was rejected by the
District Judge in his order dismissing the judges’ from this action. (R. Doc. 177 at 14-19). In
that ruling, the court specifically concluded that these acts wedéecial in nature’even if
certain actionémay’ have been taken “for their own personal benaft not for the benefit of
the citizens of Baton Rouge generall{R. Doc. 177 at 18)The Gurt noted that even

allegations of bad faith or malice are not sufficient to overcome immuhitg. Gurt
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determined that the judges were entitled to absolute judicial immamitylismissed the suit
against thenf.

Despite having those claims dismissed, Plamsiffekto depose the judges and
presumably inquire about the circumstances surrounding slanse acts that have previously
been found to bgidicial in nature. The judges argue that any testimony or information they
could provide is irrelevant. In oppositidPlaintiffs summarilyasserthat the judgesactions
over the past ten yeage to the vey heart of his case. Plainsffcase, however, no longer
includes those claims against the judges that they “actively campaignedt#rette
opposition” to legislation that would have reapportioned the City Court judgeships and also
“acted individually and in concert with others in the intentional defiance of the Hlainght of
suffrage.” (R. Doc. 1 at § 77; R. Doc. 74 at § 13). There is also no question that the judges have
no role in the enforcement of the 1993 Judicial Election Plan and no duty or responsibility to
take action in response to any shift in the voting population in the Baton Rouge area.

Plaintiffs also contend the judges’ interest in incumbency protectignb® relevant to
their claims. Plaintiffs have not shown, however, why the subjective intent or trotsraf an
individual citizenregarding a decision by the legislature as to whether to enact a law is relevant.
Plaintiff Hall has provided no legal support for the proposition that the subjective intéet of t
judges bears on the presence of discriminatory intent of the legislative body.

Even if the @urt were to assume that the statements of the judges to the legislature were
relevant, the testimony opposing the proposed House Bills is available in theptarsfchose
hearings. Second, there is no dispute that the three judges have an interest in incumbency

protection. (R. Doc. 219 at 10) (“No question about it.”). As such, facts relevant to those points

® The District didge noted that judicial immunity included immunity from suit as welhanunity from damages.
(R. Doc. 177 at 15).
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are readily available from other sourcdanally, the District ddge conceded his willingness to
assume that lobbying efforts occurred in connection with the proposed House Billec(R1D
at 15) (“Based upon the arguments that were previously made at prior hearirgsartt® me
that there were some lobbying efforts.The District didge, howeverlso made clear that
Plaintiffs didnot show how those lobbying efforts are relevant to their claims. (R. Do&)222-
Plaintiffs have likewise failed to do so here, especially where the ctajaiast those judges
have been dismissédThis Court agrees that Plaintiffs have again not shilw relevance of
any lobbying efforts by the judges. As such, the CGRANT Sthe judges’ Motion to Quash
the Rule 45 subpoenas issued by Plaintiffs.

C. Motion to Quash Subpoenas|ssued to the L egidators

On April 4, 2014, Plaintiffs issued subpoenas to John A. Alario, Jr., Presidést of
Louisiana Senat& harles Kleckley, Speaker of theuisiana House of RepresentativEs;
William Blair, Demogapher otthe Louisiana Legislatureand Alfred Speer, Clerk dfie
Louisiana House of Representatigislators) for both the production of documents and
deposition testimonyBroadly summarized, the subpoenas ask for information concefh)ng
the identities of persons participating in the legislative redistricting pro@ssmmunications
the legislators had with any other government official or interested party dtou®93 Plan or
any of the proposed House Bil[8) the factual information considered in connection with the
1993 Plan and the proposed House B{H#3/finalized maps and angrafts of maps relevant to
the 1993 Plan and the proposed House Bills, as well as the individuals contributing to the

creation of those maps and the data they relied on(Swidcuments, reports or other

" In argument before the Distriatdgeat a hearingoncerning a motion to disqualify Ms. Peck, counsel for
Plaintiffs stated that the lobbying efforts of the judges and Ms. Peck “might be aarglefiihe claims against
some of the parties . . . such as the judges.” (R. Doe6222415). Again, those claims are no longer part of this
litigation.

12



information provided by any experts or consultagsociated with th£#993 Plan and the
proposed House Bills.

The legislatorargue thathe subpoenas should be quashed becasdedge Jackson
previously heldSenator Alarits and Representative Kleckisyconductrelated to Plaintiffs’
claims was legislative in nature and entitled them to absolute immgRitipoc. 223-1 at 7)
(Order, R. Doc. 178 at 18). The legislators suggest that because the requestedtdcmone
intended testimony cententhe saméegislative acts, the legislakand their staff are
absolutéy immune from testifying on treee matters. (R. Doc. 223-1 at 7).

The legislators alsarguethat the documents sought are irrelevant because the intent of
the legislators has no bearing on Plaintiffs’ claims which may be prioyeircumstantial, as
opposed to only direct evidence. (R. Doc. 22&8, 10-11).

Finally, the legislators suggesiat the subpoenas are unduly burdensoRiaintiffs seek
documents spanning 21 years aogtering 23 specific categories. The scopthe documents
in each category is essentially limitleSghe subpoenas commandéeé legislatorand staff to
appear for deposition and produce those documents on April 16, 20ithir-less than two
weeks of service and only 6 days before the disgogleadline, all while the legislature is in
session. (R. Doc. 223-1 at 12).

The legislators do not object, however, “to furnishing Mr. Hall with any document or
files considered public records under Louisiana law including the legistasiiggies, ommittee
minutes, and available audio and video for the named bills.” (R. Doc. 223-1 at 2).

TheDistrict udge, citingTenney v. Brandhoy841 U.S. 367 (1951), has already
determined thaheindividual legislatos are absolutely immune from liability for their

legislative acts. (R. Doc. 178 at 16). The question here, however, is whether ghativegi
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immunity gives rise to a general evidentiary privilege, allowing them to refugetide
evidence in a civildwsuit related to their legislative activities.

The Speech or Debate Clause of the First Amendment fgislesallegislators “two
distinct privileges: (1) freedom from questioning, which is in the naturdesteanonial
privilege, and (2) freedom fromalbility, which means that reference may not be made in court to
a defendant's legislative activitied).S. v. Swindall971 F.2d 1531, 1544 (11th Cir. 1992)
(member of the U.S. House of Representatives$tland v. U.S. Servicemen’s Fud@1 U.S.

491, 502-03 (1975) (absolupeivilege from testimony an@bsolutammunity from liability in
Speech or Debate Clause applies to Congress).

However, the Speech or Debate Clause only applies to U.S. Congressmen and ®ot to stat
legislators. Instead, the stasvimaker’s “legislative privilege is governed by federal common
law, as applied through Rule 501 of the Federal Rules of Eviddraects v. Cuoma285
F.R.D. 187, 209 (E.D.N.Y. 2012Yillage of Arlington 429 U.S. at 268 (recognizing a
testimonial priviege for state legislatoend severely limiting, but not foreclosing, the possibility
of piercing the privilege in discrimatoryintent claims) Unlike the absolute privilege afforded
to members of Congres$ietlegislative privilege for state lawmakegjualifiedand capable of
yielding. Rodriguez v. PatakR80 F. Supp. 2d 89, 93-94 (S.D.N.Y. 20@3pbert v. City of
Stafford 784 F. Supp. 2d 732, 763 (S.D. Tex. 2011) (recognizing a qualified privilege for local
legislators)

The Court thereforerecognizes the existence of@mmon lawstate legislative privilege
that may yield in certain circumstanceAs such, the question becomes whether the disclosure

of certainevidence should be allowedn making this determinatiothe Gurt must balance the

14



interest of the party seeking the evidence against the interest of the amaglhie privilegeoy
considering the following factors:

0] the relevance of the evidenseught to be protected;

(i) the availability of other evidenge

(i)  the seriousness of thiggation and the issues involved,;

(iv)  the role of the government in the litigation; and

(v) the possibility of future timidity bgovernment employees who will be

forced to recognize that their secrets are violable.
Perez v. PerryNo. 11-360, 2014 WL 106927, at *2 (W.D. Tex. Jan. 8, 2014) (dRimdriguez
280 F. Supp. 2d at 101)n considering these factofghe court’s goal is to determine whether
the need for disclosure and accurate fadtifig outweighs theebislatures ‘need to act free of
worry about inquiy into [its] deliberations.”Veasey v. PerryNo. 13-193, 2014 WL 1340077, at
*2 (S.D. Tex. April 3, 2014) (citingcomm. for a Fair & Balanced Map v. lll. State Bd. of
Elections No. 11-5065, 2011 WL 4837508, at *7 (N.D. Ill. Oct.12, 2011)

The legislators argue that the evidence requested is irrelevant to shomidistony
intent. Mntrary to the legislators’ argumestatements made by members of thertaaking
body are relevant to shaavscriminatory intentwhich may be part of the proof used to establish
Plaintiffs’ substantive claimsSee Village of Arlingtgrd29 U.S. at 268But this is just one
factor among many that Plaintiffs may use to prove their claims. As atdaiged by he
Supreme Court,

Inquiries into congressional motives or purposes are a hazardous matter. When

the issue is simply the interpretation of legislation, the Court will look to

statements by legislators for guidance as to the purpose of the legifiatizese

the benefit to sound decisionaking in this circumstance is thought sufficient to

risk the posibility of misreading Congresgurpose. It is entirely a different

matter when we are asked to void a statute that is, undesetddid criteria,

corstitutional on its face, on the basis of what fewer than a handful of

Congressmen said about it. What motivates one legislator to make a speech about

a statute is not necessarily what motivates scores of others to enact it, and the
stakes are sufficientlyigh for us to eschew guesswork.
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Hunter v. Underwood471 U.S. 222, 228 (198%ee also Palmer v. Thompsa®3 U.S. 217,
224 (1971) ("no case in this Court has held that a legislative act may violate egeetiqnot
solely because of the motivations of the men who voted foHt8panic Coal.on
Reapportionment v. Legislative Reapportionment Coaé F. Supp. 578, 586 (Pa.1982)
(discriminatory statements made dyairman otity redistricting committee were insufficient to
prove discriminatoryrtent absent a showing that state legislative body adcptednans
views). The Court finds that while certain requested evidence may be relevantditasntral
to the outcome of this cas&€Comm. for a Fair & Balanced Mag011 WL 4837508, at *8.

Even where contemporaneous statements by members of the decision making body may
be relevant, those can be reflected in transcripts, meeting minutes, os.ré&filtage of
Arlington, 429 U.S. at 268The legislatordiave recognized that these types of other evidence,
specifically “any document or files considered public records under Louisiana law including the
legislative histories, committee minutes, and available audio and video for tked bdls,” are
not objected to and will be provided. (R. Doc. 223-1 at 2). During argument, counsel for the
legislators indicated that some of Plaintiffs’ document requests congéh@robjective
evidence available to and relied upon by the legislators in connection with the 1993 Judicia
Election Plan, including Election Sections 1 and 2, and the House Bills proposed in 2004, 2006,
2013 and 2014 are matters of public recokd.these documents are madtef public record,
this factor weighs against disclostire.

The Qurt finds that the third and fourth factors weigh in favor of disclosBlaintiffs

raise serious questions about the continued use of the Judicial Election Plan of 1993ffaatl its e

8 While such publicly available evidence may be useful in estahdjstiscriminatory intent, the dirt recognizes,
however, the “practical reality that officials seldom, if ever, announceeorettord that they are pursuing a
particular course of action because of their desire to discriminate against anraoritly.” Veasey2014 WL
1340077, at *3.
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of diluting the voting power of African Americans in violation of Section 2 of the VotightR

Act, as well as the First, Fourteenth and Fifteenth Amendments to the Unitesl Goaistitution.
Plaintiffs allege that discriminatory motives were likewise involved in the failed atisetionp

redistrict the Baton Rouge City Court sub-districts to address the changiogragimcs in the

defeat of House Bills 1013, 945, 318 and 198 that were proposed in 2004, 2006, 2013 and 2014,
respectively. The role of the government in the alleged conduct is direct.

The fifth factor weigk against disclosure. Courts have long recognized that disclosure of
confidential documents and communicaticogacerning intimate legislative activitiseould be
avoided.Veasey2014 WL 1340077, at *3 n.tdllectingcases). Failure to afford protemrtito
such confidential communications between lawmakers and their staff will nottatly
legislative debate but also discourage earnest discussion gavennmental walls. ThedDrt
also recognizes that inquiries regarding the specific motivesioidinal legislators, or advice
and recommendations used by those legislators to support their demifliencourage timidity
and hampethe legislative process.

The Qurt finds that the balance stk by the district court iRommittee for a Fair and
Balanced Maps instructive and also appropriatethis case 2011 WL 4837508, at *9-10As
the CommitteeCourt explained, thprivilegeappliesto any documents or information that
containsor involves opinionsmotives,recommendations or advice ab&egislative decisions
between legislators or between legislators and their sté#. broad and speculative assumptions
made by Plaintiffs are insufficient tearrant a finding that the legislative privilege should yield
in this case to allow disclosuoé the motives, intent and communications of the subpoenaed
legislators or the identities of specific legislators involved in the deemmking processThe

privilegethereforealso applieso anyinformation that would reveal such opinions and motives.
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This includes any procedures used by lawmakers in the legislative procesdtastive
identification of any specific legislators that were involved in any pdaticstep in the process.
The Qurt finds that any need for this information is outweighed by the purpose of theegualifi
privilege.

With respect to facts or information thaeremade available to lawmakers hettime of
their decision, the Court concludes that these materials are not shielded. Indezéxterit
that this informations part of the public recordhe legislators represent that they will provide
that information’ This also includes, however, information, reports or recommendations
provided by outside consultanepertsor lobbyists utilized in consideration of thegislation
and any contractual agreements related thereto

With these parameters in place, theu@ now turns to the specific document requests
mace by the Plaintiffs. In their @position, Plaintiffs claim that the subpoenas were issued
“narrowly” and $iould not be quashed in any way. (R. Doc. 235 aCbntrary to that ass@on,
the subpoena is quite exygve in both the time periods covered as well as the near limitless
scope of materials requestdderhaps realizing the privileged nature of dartaformation that
would be responsive under the subpoena, Plaintiffs have offered to “amend the subpoena duces
tecum to remove” any documents or information “containing the motives and intent ofluadivi
members of the Louisiana Legislature.” (R. D285 at 9).

As noted above, Plaintiffs also served these subpoenas during the legislaiive sed
demanded production of the documents and depositions to occur in less than two weeks.
Considering the expansive scope of the requests and the potentially privilagedohdhe

information requested, it was also unreasonable to expect the preparation dégeplog

° Assuming Defendants intertd present expert testimonyuch of this is likely discoverable under Rule
26(a)(2)(B)(ii) of the Federal Rules of Civil Procedure.
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within the requisite amount of timén addition,Plaintiffs also failed to give the required notice

to theremaining Defendantsf thee Rule 45 subpoenas. The Court therefore finds that the
subpoenas did not give the third party legislators and their staff a reasomable tomply and

also subjects them to an undue burden. Pursuant to Rule 45, the Court must quash or modify any
suchsubpoena. Fed. R. Civ. P. 45(d)(3)(A).

For the foregoing reasons and for those set farthe following sectionthe legislators’

Motion to Quash iISRANTED in part andDENIED in part.

The requests for documents contained in the subpoenas are modified in that the
legislators are not required to produce any responsive documents or information tiascont
involves opinions, motives, recommendations or advice about the referenced legislation,
including communications betweertherlegislators,or legislators and their staff. This also
includes any procedures used by lawmakers in the legislative process as thelidentification
of any specific legislators that were involved in any particular step in toess.

To the extent there are danantsresponsive t®laintiffs’ requests that have been made
a part of the legislative record or would otherwise constitute public recordgdimglthe
legislative histories, committee minutes, and available audio and video for tked bélsi’ as
identified by the legislators in the Motion to Quash, those documents are propestibjact of
discovery and the Court does not find that they would be covered by any privilege. (R. Doc. 223-
1 at 2). The responsive date on the subpoena, however, is modified and this information shall be
provided no later thaklay 7, 2014. Plaintiffs are responsible for providing a copy to all other
parties in the litigation.

Finally, to the extent not covered by documents in the public record, the egishall

provideany facts oinformation intheir possessiotinatweremade available to lawmakers at the
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time of their decisios, including any information, reports or recommendations provided by
outside consultants, experts or lobbyists in consideration of the legiskiorell agany
contractual agreements related therekbis information shall be provided no later tihday 7,
2014. Plaintiffs are responsible for providing a copy to all other parties in the litgatioy
documents being withheld as privileged under this Order shall be identified in ageilog
pursuant to Rule 45(¢e)(2) of the Federal Rules of Civil Procedure and provided tofRlaintif
along with the production of documents.

With respect to the subpoenaed depositions, the Motion to QUASAIBITED.
Plaintiffs did not provide reasonable notice to the other parties in the litigationher to t
subpoenaed partiesPlaintiffs waited until the legislative session had begun, and with less than
three weeks remaining to conduct discovery, to eabp the President of the Senate, the
Speaker of the House, a demographer, and the Clerk of the Louisiana House ofrftdprese
as well as four other individuals. Substantively, Plaintiffs have not set forth tdoweliable,
non-privileged and relevant information that would be obtained through these depositions in
accordance with #hfactors outlined above. The Court finds that quashing the deposition
subpoenas is appropriate pursuant to Rule 45(A)(i), (ii) and (iv).

D. Motion to Quash by State of L ouisiana and Notice and Timing of Subpoenas

Rule 45 of the Federal Rules of Civil Procedure provides that “[s]erving a subpoena
requires delivering a copy to the named person.” Re@iv. P. 45(b)(1). “If the subpoena
commands the production of documents . . ., then before it is served on the person to whom it is
directed, a notice and a copy of the subpoena must be served on each party.” Fed. R. Civ. P.
45(a)(4). The “purpose of such notice is to afford other parties an opportunity totohfee

production or inspection¥WestsideMarrero Jeep Eagle, Inc. v. Chrysler Cotpc., No. 97—
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3012, 1998 WL 186705, at *7 (E.D. La. April 17, 1998) (citing prior version at Fed. R. Civ. P.
45(b)(1)). Rule 30(b)(1) of the Federal Rules of Civil Procedure requires thaetgon who
wants to depose a person by oral questions must give reasonable written noticg atheve
party.” Failure to serve a copy of a subpoena upon an opposing party or to give notice of its
content deprives that party of any megyiul right to object or to otherwise protect its interests.

Plaintiffs issued 8 subpoenas to the various third parties on either April 4, 2014 or April
7, 2014 commanding them to appear for depositions and produce documents on either April 15,
2014 or April 16, 2014. Defendant, State of Louisiana first learned of the subpoenas issued to
the various third parties upon either contact with the third parties or when thdgestties filed
their Motions to Quash. In any event, Defendant did not become aware of the various subpoena
before Thursday, April 10, 2014 — only 1 business day before the Court’s April 14, 2014
hearing and just 2 to 3 days before the depositions were scheduled and the requested documents
were due.

“A party's failure to serve a cgmf a subpoena on his opponent, as required by [Rule
45(a)(4)], has been held to substantiate a decision to quash the subjgiaans v. Weems
Community Mental Health Centédo. 04-179, 2006 WL 905955, at *2 (S.D. Miss. April 7,

2006) (citingButlerv. Biocore Med. Tech., Inc348 F.3d 1163, 1173 (10th Cir. 2003));
Firefighter’s Inst. for Racial Equality v. City of St. Lou#20 F.3d 898, 903 (8th Cir. 2000). The
Court finds that given the circumstances, Plaintiffs’ failure to comply with Bd(8(1) and
45(a)(4) deprived Defendant of a fair opportunity to protect its interests,mgsualprejudice.

For that reason, in addition to those already given, the GRWNTSin part andDENIESIn

part Defendant State of Louisiana’s Motion to Quash the subpdenBsaintiffs’ failure to

provide notice and serve a copy of the subpoenas on all parties (R. DocTB2Qourt finds
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thatthe document requests contained in the subpoenas to the legislators are modified in scope
and timingas limited &dove. All other subpoenas are quashed.

In addition to not giving sufficient notice of the subpoenas to all parties, the Gzurt al
finds Plaintiffs failed to provide sufficient notice to all of the actual subpoehaeddarties.
Plaintiffs served theisubpoenas on either April 4 or 7 and required the third parties to appear
and produce documents between April 15 and 16. In other words, some of the third parties had
at most 12 days to respond, while others were given as little as Sodaymply withnumerous
and, in some instances, lengthy requestse timeframes arelearly unreasaable, particularly
when the 14 day period for serving objections under Rule 45(c)(2)(B) is generally cedside
reasonable timeAnd so, the subpoenas must additlynae quashed as théfail (s) to allow a
reasonable time to comply.” Fed. Civ. P. 45(c)(3)(A)(i);see alsarhomas v. IEMInc., No. 06-
886, 2008 WL 695230, at *3 (M.D. La. Mar. 12, 2008) (subpoenas would be quashed where they
only allowed 9daysbusiness days to respond and produce documé&négport McMoran
Sulphur, LLC v. Mike Mullen Energy Equip. Resource, INo. 03-1496, 2004 WL 595236, at
*9 (E.D. La. Mar. 23, 2004) (on its face, 14 days to respond to subpoena to produce dosuments
gererally consideredeasonable, but reasonableness may vary depending on the circumstances of
each case)
V. CONCLUSION

Forthe reasons given above, based on the parties’ arguments in their memoranda and
during oral argument,T 1S ORDERED that

TheMotion to Quash the Deposition Subpoena and Subpoena to Produce Documents

issued to Christina Peck (R. Doc. 2BRANTED,;
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The Motion to Quash the Deposition Subpoenas and Subpoenas to Produce Documents
issued to Judges Suzan PondleyraProsseandAlex Wall (R. Doc. 222) iSSRANTED;

The Motion to Quash the Deposition Subpoenas and Subpoenas to Produce Documents
issued to John A. Alario, Jr., Presidentlod Louisiana Senate; Charles Kleckley, Speaker of the
Louisiana House of Representatives; William Blair, Demographer athe Louisiana
Legislature; and Alfred Speer, Clerk of theuisiana House of Representatives, (R. Doc. &23)
DENIED in part andGRANTED in part. Discovery regarding the categorieslotuments
referenced abowvie permittedand must be produced May 7, 2014 but deniedhs to materials
that remain shielded by privilege as well as the subpoenaed depositions.

DefendantState of Louisiana’s Motion to Quash Nonparty Deposition Subpoenas and
Subpoenas to Produce Documents (R. Doc. BZZRANTED in part andDENIED in part.
TheMotion isGRANTED as it relates to theubpoenas issued to Christina Peck and Judges
Suzan Pondet,auraProsserandAlex Wall, whichare quashed. With respectth@ subpoenas
issued to John A. Alario, l@arles Kleckley, Dr. William Blair and Alfred Speéne Motion is
DENIED regardingthe production of documents falling within tloategories oflocuments
referenced above b@RANTED as to materials that remain shielded by privilege as well as the
subpoenaed depositions.

Unless specifically set forth in this Order, all other deadlines set fotfte iScheduling
Order (R. Doc. 202) or in the April 14, 2014 Minute Entry (R. Doc. 2dfjain in effect.

Signed in Baton Rouge, Louisiana, on April 23, 2014.

ROO. N2~

RICHARD L. BOURGED!S, JR.
UNITED STATESMAGISTRATE JUDGE
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