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INTRODUCTION AND RULING
1. This is a suit for damages allegedlysarg from the failure of a centrifugal
compressor (“Compressor”) at a chemiglaint near Baton Rouge, Louisiana. The
plaintiff is plant owner BASFCorporation (“BASF” or “Plaintiff”). Defendant is Man
Diesel and Turbo North America, Inc. (“Mant “Defendant”). The parties are diverse
and the amount in controversy is in excak$75,000 exclusive of interest and costs.
2. Shortly after Man completed its work on the Compressor, it failed
catastrophically. BASF alleges that the failur@s caused by Man’s breach of contract
to properly and safely repair the Compresamt/or its negligent repair of same. BASF
claims damages of nearly $12 million.
3. Man denies those allegations and arguasttie failure occurred for reasons other
than its work, includindBASF’s own negligence.
4. To resolve this case, the Courtshanswer the following questions:

a. What was the nature of the contretween BASF and Man that governed
Man’s work on the Compressor, and whagre the terms of the contract?

b. What work did Man perform on the @pressor, did that work breach the
terms of the contract, and did that waduse or contribute to the failure of
the Compressor?

c. In performing the work on the Compressor, did Man breach any tort duty that
would impose liability on Man for BASF’s damages?

d. Did BASF spoliate evidence, and, if so,atlare the legal ramifications of the
spoliation?

e. If BASF is entitled to recover, whateathe damages to which it is entitled?



5. In making the following findings of fa@nd conclusions of law, the Court has
considered the record as a whole. Tmaurt has observed the demeanor of those
witnesses who gave live testimony or testified by videorasdcarefully weighed their
testimony and credibility in determining the factglaé case and in drawing
conclusions from those facts. The Cduais also carefully reviewed the deposition
testimony submitted in lieu dive testimony and the exhibits introduced into evidence.
The Court has reviewed and considetteglbriefs and arguments of counsel.
6. All findings of fact contaied herein that are more appropriately considered
conclusions of law are to be so deemieikewise, any conclusion of law more
appropriately considered a findingfatt is to be so classified.
7. For the reasons which follow, this Cotudlds that BASF has failed to sustain its
burden of proof to establidtability on the part of Man and therefore renders judgment
in favor of Man.

. PRODEDURAL HISTORY
8. BASF initiated these proceedings on December 21, 2012, in thau2iiial
District Court of Louisiana.Man removed the case to the United States District Court
for the Middle District of Louisiaa on January 17, 2013, based upon diversity
jurisdiction pursuant to 28 U.S.C. § 1332.
9. The Compressor is a Siemens C-300 Turbo Compressor owned and operated by
BASF at its Ethylene Oxide Unit at the Geismar, Louisiana, facility on December 30,

20113 BASF alleges that Man is liablerfthe damage and repair costs to the

! Petition, Doc. 1-4 at 3.
2 Complaint for Removal, Doc. 1-1 at 2.
3 Petition, Doc. 1-4 at 6.



Compressor, as well as for the business inpdion and lost profitallegedly caused by
its failure? Man denies these allegations.

10. MAN has made a counterclaim ofajation of evidence against BASFIn this
counterclaim Man asserts that BASF’s spoliation of key evidence deprived Man of its
opportunity to investigate the incident thatmed the basis of this litigation and to
present evidence at the trial of this maiteits defense against BASF'’s allegatidns.

11. On April 9, 2013, Man moved for summgundgment contending that BASF was
precluded from asserting this action for camgential damages and attorneys’ fees and
costs by the terms of its coattual agreement with M&nU.S. District Judge James J.
Brady, who was formerly assigned thistteg dismissed the Motion for Summary
Judgment on April 30, 2013, “without prejedito being re-filed following completion
of discovery.®

12. On June 25, 2013, the Court adopted the jointly proposed scheduling order,
making it an Order of the Coult. This Order establisheddiscovery deadline of April
30, 2014, and set trial for June 8, 2615Approximately 30 depositions were taken in
this matter; some 3,706 pages of testimony.

13. On October 18, 2013, Man filed a Motion for Leave to File First Supplemental
and Amended Answer and Counteini of Spoliation of Evidenc¥. This Motion was

granted on November 27, 2013, and the Brgiplemental and Amended Answer and

4 Petition, Doc. 1-4 at 7—11.
> Answer and Demand for Trial by Jury, Doc. 2 at 2.
6 Man’s First Supp. & Am. Answer & Countercl., Doc. 26.

8 Man’s Mot. For Summ. J., Doc. 8-1 at 10—14.

9 Order, Doc. 12 (dismissing Man’s motion for summary judgment).

10 Scheduling Order, Doc. 15.

11 Scheduling Order, Doc. 15.

12 Man’s Mot. for Leave to File First Sup@& Am. Answer & Countercl., Doc. 21.
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Counterclaim was filed into the record on November 27, 201BASF answered the
counterclaim on December 18, 20%3.

14. A joint Motion for Leave of Court wasléd to extend the dcovery deadlin&

That Motion was granted March 20, 2014, exlieg the discovery deadline to June 30,
20141

15. On June 24, 2014, Man filed its Secongpplemental and Amending Answer and
Counterclaim to add an additional factuatggaaph to its claim of spoliation against
BASF 1’ BASF filed its Answer on July 8, 2014,

16. On August 13, 2014, this case was reassidgae).S. District Judge John W.
deGravelles® On November 20, 2014, the trial waset by this Court to December 14,
2015%°

17. On March 4, 2015, Man re-urged its Mwitifor Summary Judgent which BASF
timely opposed! BASF filed a Cross Motion fd8ummary Judgment on April 2, 2015,
which Man oppose® A hearing was held on April 30, 2015, and on May 15, 2015,

both Motions for Summary Judgment were dered.

13 Order, Doc. 25; Man’s First Suppl. & Am. Answer & Countercl., Doc. 26.

14 Answer of BASF Corp. to First Suppl. & Am. Answer & Counter Claim of Man Diesel, Doc. 28.

15 Joint Mot. for Leave of Ct. to Extend Disc. Deadlines, Doc. 31.

6 Order, Doc. 32.

" Man’'s Second Suppl. & Am. Answer & Countercl., Doc. 49.

8 Answer of BASF Corp. to Second Suppl. & ABmswer & Counter Claim ofan Diesel, Doc.50.

19 Case Reassignment, Doc. 52.

20 Order, Doc. 65 (resetting jury trial).

2 MAN'’s Re-urged Mot. for Summ. J., Doc. 78; BASF Corp’s Mem. in Opp’n to Reurged Mot. For Summ. J. Filed
by Man, Doc. 80.

22 BASF Corp.’s Cross-Mot. for Summ. J., Doc. 86; Makfem. in Opp’n to BASF’s Cross Mot. For Summ. J.,
Doc. 90.

2 Ruling & Order, Doc. 98 (denying BASF and Man’s motions for summary judgment).
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18. OnJune 1, 2015, BASF filed a MotiorrfBummary Judgment on Spoliation of
Evidence which Man timely opposed on June 22, Z14.Ruling and Order denying
BASF’s Motion for Summary Judgment &poliation of Evidence was signed on
November 5, 2015

19. On November 10, 2015, this Coursndiissed without prejudice ManBaubert
Motion and Motion to Exclude Testimony of &tach, and Man was allowed to file a
new motion regarding BASF’s new loss of profit expert by December 15,22015.

20. On November 24, 2015, BASF producedvtan the expert report of George
Panzecd’ His deposition was taken December 11, 2015, and a subs&zudyert
Motion and Motion to Exclude Testimony and Evidence was fileBASF opposed the
motion on January 4, 20%8.A hearing was held on January 14, 2016, and Man’s
DaubertMotion and Motion to Exclude Testimony was granted in part and denied in
part3°

21. Thereafter, on February 1, 2016, Man fiet¥otion in Limine to Exclude the

Testimony of Dr. Fernando Lorenzo and Exclude Evidéhd@ASF filed its opposition

24 BASF Corp.’s Mot. for Summ. J. on Spoliation of Evid., Doc. 102; Man’s Opp’n to BASF'sRdotSumm. J.
on Spoliation of Evid., Doc. 107.

25 Ruling & Order, Doc. 119 (denying BASF’s motion for summary judgment on spaljati

26 Order, Doc. 120 (dismissing MarDaubertMot. & Mot. in Lim. to Exclude Edelbach).

27 BASF’s Certificate ofService, Doc. 121.

28 Man’s Mot. in Lim. To Exclude Evid. of Alleged Economic Loss & AlternativieubertMot. to Exclude Test.
Of George J. Panzeca, Doc. 122.

29 BASF Mot. for Leave to File Mem. In Opp’n to Ma. Lim. To Exclude Evid. Of Alleged Economic Loss and
Alternatively DaubertMot. to Exclude Test. of George J. Panziedaxcess of Page Limitations, Doc. 131.

30 Min. Entry from January 14, 2016, Hearing, Doc. 139 at 2.

31 Man’s Mot. in Lim. to Exclude the Test. of Dr. Fernando Lorenzo and Exclude Evid., Doc. 145.
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to Man’s Motion in Limine on February 8, 203%Man’s Motion in Limine to Exclude
the Testimony of Dr. Fernando Lorenzo was ultimately denied on February 1132016.
22. Prior to trial, a Joint Stipulation Waiving Demand for Jury Trial was fifeahd
this matter was converted @oBench Trial on January 20, 20%60n February 1, 2016,
the parties filed their respective Final Witness L¥88xhibit Lists3’ and their pretrial
Proposed Findings of Fact and Conclusions of E&aw.
23. Trial was held from February 22, 203%p February 26, 2016, and from
February 29, 2016, to March 8, 2016, at which time it was submitted to this Court. The
Court then requested postalrProposed Findings of Fact and Conclusions of Law.
These were submitted by the parties on April 18, 20R&plies were filed on May 2,
2016%

[I. FACTUAL BACKGROUND

A. BASF and Its Geismar Facility

24. BASF is a Delaware corporation with fsincipal place of business in New

Jersey'?

32 BASF Corp.’s Mem. in Opp’n to Man’s Mot. in Lim. Exclude the Test. of Dr. Fernando Lorenzo and Exclude
Evid., Doc 157.

33 Ruling & Order Doc. 160 (denying Man’s Mot. in Lim. to Exclude the Test. of Dr. Feonam@nzo and

Exclude Evid.).

34 Stipulation Waiving Demand for Jury Trial, Doc. 138.

35 Min. Entry of January 20, 2016, Doc. 142 at 1 (converting jury trial to bench trial).

36 MAN's Final Witness List, Doc. 14BASF's Final Witness List, 151.

3" MAN's Final Exhibit List, Doc. 148; BASF's Final Exhibit List, Doc. 150.

38 MAN's Findings of Fact and Conclusions of Law, Doc. 146; BASF's Proposed Findings and Conclusions, Doc.
149.

39 Min. Entry for Bench Trial, Doc. 169 at 1.

40 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 194; Def.’s Post Trial FindingsaofoFact
Conclusions of Law, Doc. 193. At the Court’s request, BASF submitted a reformatted brief on May 268e2016,
BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197.

41 Reply Mem. to BASF Corp. to [Man'’s] Post-Trial Findings of Fact and Conclusions of Law, Doc. 196; Def.’s
Rebuttal to Plaintiff's Post-Trial Proped Findings and Conclusions, Doc. 195.

42 Joint Uniform Pretrial Order, Doc. 130 at 1.



25. BASF employs approximately 17,000 people in its North American operétions.
26. BASF'’s largest North American facility is located at Geismar, Louistandiere
the events giving rise to this litigatiaaok place (“Geismar,” “Geismar site,” or
“Geismar facility”).

27. The events giving rise tihis litigation occurred in a portion of the Geismar
facility called the Ethylene Oxide Unit (“EOnit”). This unit, and its associated
equipment, combines the raw product &thg with oxygen to produce ethylene oxide
(“EO").

28. The EO produced in Geismar’s ethylene oxiaé is piped tather units within
the Geismar facility to be used iretproduction of differenproducts such as
surfactants, polyofs and many other products that BASF maas0 is also shipped

by rail to other BASF plantand to third parties.

29. The EO Unit at Geismar is the only BA facility in North America that produces
EOY

30. The Compressor at the center of this coversy was located in the EO Unit. It
was a Siemens Demag Delaval modeVkI16-2 integrally geared recycle gas
centrifugal compressdf.During normal operation, the Conggsor circulated gas in the

Recycle Gas Loop in the EO UAft.

43 Trial Test. of Tom Yura, Trial. Tr. vol. 1, 11, Feb. 22, 2016, Doc. 183.

441d. at 12.

45|d. at 15—16.

461d. at 19.

471d. at 15; Trial Test. of Ann Marie Foreman, Trial Tr. vol. 6, 124, Feb. 29, 2016, Doc. 188.
48 Expert Report of Steven Kushnick, P.E., Tr. Ex. D-284, at 10.
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31. The Compressor was described as the filieebf the plant” and the “heart and
soul of this process® When the Compressor was madrking or was taken out of
service for maintenance or repaire tbntire EO Unit could not functioh.

B. Man and Its Relationship with BASF’s Geismar Facility

32. Manis a New York corporation wiiks principal place of business in New
York.>?

33. Man'’s Louisiana operations began in 20@&n it acquired an existing business,
Baton Rouge Machine WorkR8Described as a “specialbusiness,” Man’s Louisiana
office focused on “critical machining [and]teding repairs,” including field service
repairs of industrial equipmettt.

34. Prior to the events at issue, Mhad done at least 34 jobs for BASHn each of
these, a Purchase Order was issueBASF in connection with the work to be
performed by MaR®
C. The Events Leading up to the Repair of the Compressor

1. Man’s Prior Work on the Compressor

35. In October of 2011, BASF initiad a turnaround of the EO UAltSiemens
Demag Delaval Turbomachinery, Inc. (“Siera8rprovided a technical advisor for the

turnaround. During the October turnaround, Mamoved the bearing caps to inspect

50 Trial Test. of Leonard Landry, Trial Tvol. 3, 40, Feb. 24, 2016, Doc. 18%jal Test. of Joe Parsiola, Trial Tr.
vol. 3, 179, Feb. 24, 2016, Doc. 185.

5! Trial Test. of Leonard Landry, Trial Tr. vol. 3, 40, Doc. 185.

52 Joint Uniform Pretrial Order, Doc. 130 at 1.

53 Trial Test. of Nick Granie Trial Tr. vol. 8, 208—09, Mar. 2, 2016, Doc. 190.

>41d. at 209.

55 Dep. of Nick Granier, Tr. Ex. P-416-L, at 72:1—74:6; BASF Corp’s Post-Trial Proposdihgs and
Conclusions, Doc. 197 at 41.

56 1d.

57 Trial Test. of Holly Sharp, Trial Tr. vol. 8, 40, Mar.20)16, Doc. 190; Trial Test. défiervin McCon, Trial Tr. vol.
5, 151, Feb. 26, 2016, Doc. 187.
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the journals and bearings among other work performed by Man on the Comptessor.
The dry gas seals were not replaced at this time.
36. After the turnaround, BASF restartect@ompressor on or about October 21,
2011, without incident.
37. Six days later, on October 27, 2011, BASktsdown the plant due to an ethylene
feed lealke® Upon restart, the dry gas seimshe Compressor began to l€8k.

2. Man’s November Quote
38. On November 7, 2011, in response to a verbal request from BASF’s Kyle
Frederick®* Man submitted a quote to replabe seals (“November Quote®.
However, BASF concluded thatelseals did not need to bleanged at that time as it
was believed the seals could “makedtiother twelve to eighteen monfig herefore,
BASF made the decision to not resg to the Quotd had solicited.

3. Man’s December Quote
39. However, on December 24, 2011, BASF “had a plant upset that tripped the
[Clompressor and after restart”; the Compresggss seal flow again began to increfse.
40. On Christmas Day, December 25, 20112:4tl p.m., BASF’s Kyle Frederic
asked Man’s Nicholas Granier if Man cduiave a crew available on December 28,

2011, to remove and replace the dry gas $éads. Granier responded on the evening

8 The pinion shaft is also referred to as a “journ@k®BASF Corp’s Post-Trial Proposed Findings and Conclusions,
Doc. 197 at 9 n. 18.

59 BASF Corp’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 9.

601d.

61 Trial Test. of Kyle Fredéck, Trial Tr. vol. 4, 121Feb. 25, 2016, Doc. 186.

62 Trial Test. of Nicholas Granier, Trial Tr. vol. 8, 217-18, 230, Doc. 190; Man Diesel Quofex. T¢-1.

63 Trial Test. of Kyle Frederick, Tal Tr. vol. 4, 122, Doc. 186.

64 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 53; BASF Corp.’s Ro®rdposed
Findings and Conclusions, Doc. 197 at 10.

65 SeeEmail Chain, Tr. Ex. P-361 at 4.
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of December 26, 2011, at 7:18 p.m., stating Mah would have a crew available to
perform the job and that he would contB&SF the next day to discuss it furtifér.
41. On December 27, 2011, at 8:35 a.m., Jerad Mitchell, Man’s
Business Development Manager/Techni&ssistant, forwarded a quote for the
upcoming work. Rather than draft a new quiéchell forwarded the November Quote:
The December 27, 2011, email stated:
| have attached a copy of the qutitat we generated for Leonard in
November to perform this job. Thquote should be valid with the
exception of the holiday that we hawe Friday. If this job should go into
Friday, our time will be billed according to our rate sheets for holiday pay.
Please work with Nick to get a P.O. for this opportufiity.
To distinguish between the Noveml§guote and this one, the quote sent by
Mitchell on December 27 will be refeddo as the “December Quote” or
simply, the “Quote”.
42. The Quote provided to BASF on December 27 included a “Work Scope” that
enumerated several steps for the§oBt the heart of the contversy in this case are the
fourth and fifth steps: “[rlemove the maipper gear case caveand “[ijnspect
journals and bearing$¥Both of these steps, if performed, would have involved
loosening bearing cap bolts thvegére found loose after the faildPeand which BASF
maintains caused the failufe.

43. Additionally, per the Quote, Man wdd provide “[tledinical support and

expertise” and provide a completed jeport within two weeks of the jol.

66 SeeEmail Chain, Tr. Ex. P-361, at 3.

67 SeeEmail Chain, Tr. Ex. P-361, at 1.

68 Man Quote, Tr. Ex. J-1, at 1.

691d.

0 Dep. of Rene Scholz, Tr. Ex. P-416-J, at 82:7—84s&é;alsdrial Test. of James Spinks, Trial Tr. vol. 5, 57, Feb.
26, 2016, Doc. 187; Trial Test. of Mervin Kon, Trial Tr. vol. 5161, Doc. 187.

"1 See, e.gBASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 58—62.

72 Man Quote, Tr. Ex. J-1 at 1.
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44, On December 28, 2011, at 6:14 a.m., themmg the job was to begin, Mitchell
again informed BASF that the Quote shooévalid with the exception of the holiday
rate for work done on Friday, December 30, 201.1.

4. December 28, 2011: Man’s Awval at Geismar and BASF'’s
Purchase Order

45. In the early morning hours of Decennt&8, 2011, Man’s crew met at the Man
facility, loaded its tool trailer anglavelled to BASF's Geismar facilit4.

46. The tool trailer contained the tools tidan would need in order to complete the
work.” All Man personnel working on thelp had a key to the tool trailérThe tool
trailer contained tools thabuld be used to loosenetiolts on the bearing end cdp.
The job file, which held the Quoteas also kept in the tool trailé&t.

47. Both sides agree that Man arrive B&SF’s gate on December 28 “shortly after
6 [a.m.]"® More precisely, a document entitled “MAN GATE PUNCHES BASF
GEISMER 122811-12301%° demonstrates that Man cremembers James Spinks and

Kenneth Thompson arrived at the gates of the Geismar facility at 6:06 a.m.

7 The December 28, 2011 email stated:
We have a crew heading out to you [sic] facilitistthorning per your request to begin a seal change
out on C300. It is possible that the P.O. is caught up due to the time frame we are working in to
support this opportunity. Can you please email Nick and | a confirmation P.O. which supports the
efforts we a [sic] putting forth. | forwarded the geigut together initially in November for this job
as it should be the same pending holiday work on Friday.
SeeEmail Chain, Tr. Ex. P-361 at 3.
74 Trial Test. of James Spinks, TriBl. vol. 5, 10, 21, Doc. 187.
> MAN Diesel Quote, Tr. Ex. J-1, at 1.
6 Trial Test. of James Spinks, TiriEr. vol. 5, 21, Doc. 187.
" Trial Test. of James Spinks, Trial Tol. 5, 35—36, Doc. 187; Trial Test. of Roger Craddock, Trial Tr. vol. 6, 83,
Feb. 29, 2016, Doc. 188.
8 Trial. Test. of Mervin McCon, Trial Tr., vol. 5, 157, Bal87. While Mr. Spinks does not recall seeing the Quote
onsite, Mr. Spinks testified that the Quote may have beereijpthfile for this work and that the job file is kept in
the Man tool trailer or work truck where Messrs. Landry and Thompson waited during Mr. Spidding with
Steven Laiche. Trial Test. of James Spjnksal Tr. vol. 5, 56—57, Doc. 187
¥ Established Facts in Joint Uniform Pretrial Order, Doc.190 at 4eébalsdBASF Corp.’s Post-Trial Proposed
Findings and Conclusions, Doc. 197 at 41.
80 Work Crew Gate Punches, Tr. Ex. D-173.
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48. At about the same time, employeedafner Industries, BASF’s maintenance
contractor prepared Safe Work Perniitsemove the insulation from the
Compressor and build scaffolding in preparation for Man’s work on the Comp?éssor.
49. As noted above, at 6:14 a.m. that mogjiJerad Mitchell sent Kyle Frederick
an email stating in part:
We have a crew heading out to you [sic] facility this morning per your
request to begin a sealastge out on C300. It is psible that the P.O. is
caught up due to the time frame we are working in to support this
opportunity. Can you please email N@Rkd | a confirmation P.O. which
supports the efforts we a [sic] puigi forth. | forwarded the quote put
together initially in November fahis job as it should be the same
pending holiday work on Frida$?
50. After entering the plant at around 6:06 g.the Man crew did preparatory work
in anticipation of thaiwork on the Compress8t This included meeting with other
workers, reviewing drawings and schematstaging tools, and otherwise preparing to
commence work on the Compres&br.
51. When the Man crew arrived, the Siemens Technical Advisor, Rene Scholz, had

not yet arrived. The Purchase Order had atsoyet been issued, and Man refused to

start work on the Compressor until a Purchase Order was reéeived.

81 Safe Work Permits, Tr. Exs. P-5 & P-6.

82 Email chain, Tr. Ex. P-361 at 3.

83 Trial Test. of James Spinks, Trial Tol. 5, 19, 22, 116—17, 119—20, Doc. 187. As is made clear later in these
Findings, the parties disagree on exactly what was done and said by Spinks and the rest of the Aften trew
crew arrived and before work began on the Compressor (which is arguably relevant to other issTiesit the
concludes that Man did some work in preparation for the actual work on the Compressor.

841d.

85 Trial Test. of James Spinks, Trial Tr. vol. 5, 16, Db87 (“Q. Did you make sure that you got a purchase order
before you started the work on this job? A. Yes.”); DefNicholas Granier, Tr. Ex. P-416-L, at 27:1—8 (testifying
that the policy at the time of contract was that MAN Diegalild do no work for BASF until BASF issued a purchase
order).
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52. This delay for the Purchase Ordecansistent with BASF and Man’s “long

history or customary practic®’of delaying work until BASF issued a purchase ofder.
Man employees were required to receiveghrchase order or, at minimum, a purchase
order number, before commencing performéiice.

53. The parties agree that, later that mornliagg9:02 a.m., [BASF] issued purchase
order No. 4901021764, to [Man] to remove #xisting seal and install a new

seal in the C-300 compresséf.”The complete BASF Purchase Order was introduced as
Trial Exhibit J-2.

54. At 9:02 a.m., Terry Bourgeois, a Turner maintenance planner at Gésmar,
emailed the Purchase Ordermberfor this job to Ma’s Jerad MitchelP*

Jerad,

Po for C-300 is as follows:

PO # 4901021764

55. According to Man'’s crew supervisor James Spinks, work on the Compressor

began at around 9:25 a¥h.

86 Man and BASF have a long “history of business dealingsg. of Nicholas Granier, Tr. Ex. P-416-L, at 44:22—
45:13.

87 The normal procedure between Man and BASF is for BASF to request a quote, for Man to send a quote, for BASF
to issue a purchase order, and finally for Man to perform the work. Dep. of Nicholas Granier, Tr. Ex. P-416-L, at
45:6—9 (“the procedure is, a quote is issued and BASEwavihe quote but no work can be done until BASF issues
the purchase order[.]"Bee alsdlrial Test. of Nicholas Granier, Trial Tr. vol. 8, 234—35, Doc. 190; Trial Test. of
James Spinks, Trial Tr. vol. 5, 16, Doc. 187.

88 Dep. of Nicholas Granier, Tr. Ex. P-416-L, at 27:1-13. Mr. Granier suggests that only a Purcleassu@ber is
required when there is an “emergersityiation.” The parties disagreetasvhether this was an emergency.

89 Established Facts in Joint Uniform Pretrial Order, O&A at 4—5; BASF's Jamie Lata stated that BASF sent

the Purchase Order to Man at 8:50 a.m., and Man receseybhsate email with the Purchase Order number at 9:02
a.m. Joint Stipulations in Lieu of Live Test. by Jamie Latuso, Doc. 174, at 3; Email chain, Tr. Ex. P-3&at 2;
alsoTrial Test. of James Spinks, Trial Tr. vol. 5, 16, 31—32, Doc. 187.

% Turner was the maintenance contractor for the BASF Geismar facility.

91 SeeEmails from Terry Bourgeois, Tr. Ex. P-361, at 2.

92 Email chain, Tr. Ex. P-361, at 2.

9 Trial Test. of James Spinks, Trid. vol. 5, 31—32, Doc. 187.
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56. At 9:29 a.m., Mr. Mitchell forwarded @irgeois’ email to two Man employees,
Michael Yu and Leigh Brashier, statirgp.O. for the job the guys are on todd§.”

57. But there is a dispute ashow much of the Purcha§yder was actually received
by Man, specifically, whether the full fiygage document or, as Man claims, only the
first two pages, were received.

58. BASF counters with the Joint StipulatioofsFact in Lieu of Live Testimony by
Jamie Latuso, who stated that (1) shetegb#he full five page Purchase Order for
Man’s work; (2) as the Purchase Order was created in BASF's system, it automatically
included BASF’s terms and conditions) (§on her saving the Purchase Order,
(including automatically all of BASF's tes and conditions) it was immediately faxed
to Man at 8:50 a.m.; and (4) the Purch@sder was “successfully processed,” meaning
that the purchase order — incladithe terms and conditions — waswhole

successfully transmitted to Man'’s facsimile ser¥®i.atuso further testified the
procurement department never receiveaa@iomated notice error indicating any issue
with the transmission of tHeurchase Order and furthémat no one at BASF ever
received a communication from Man reportangissue with the transmittal of the
Purchase Ordé®.

59. There is also a dispute as to #mpeof work Man was to perform pursuant to
whatever contract existed between BA®IE &Man and, regardless of what was called

for in the contract, the work which wastually performed. BASF contends that the

94 Email from Jerad Mitchell to Michael Yu dr.eigh Brashier, Tr. Ex. P-70, at 1.

9 Dep. of Jamie Latuso, Tr. Ex. P-421, at 14:14—16:2; Joint Stipulations of Fact in Lieu of LivbyTésmie
Latuso, Doc. 174 at 3.

% Dep. of Jamie Latuso, Tr. Ex. P-421, at 14:14—16:2; Joint Stipulations of Fact in Lieu of LivbyTémmie
Latuso, Doc. 174 at 3.
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contract called for the removal of the bearagy and associated bdltand that this
work was actually performed by Man, &gl to the catastrophic failure of the
Compressof®

60. Man, on the other hand, contends thatdhly work it was contracted to do in
December was to replace the dry gas sedtectwdid not include the removal of the
bearing cap or associated bolts). It claims thatis the only work it performed, that it
performed this work well. It insists thas work was unrelated to the Compressor
failure. This issue is explored in déta another sectin of this Ruling.

61. After receiving the Purchase Orderflax and the Purchase Order number by
email, Man’s crew began performing work on the compre¥sor.
D. Man’s Work on the Compressor

62. Ataround 9:25 a.m., after the Job Safety Analysis was is§8tadd after
receiving the Purchase Order by fax anelurchase Order number by email, Man’s
crew began performing work on the Compres8br.

63. Man'’s crew consisted of James S@nMervin McCon, James Landry, Kenny
Thompson and Alan McGil??

64. Man’s crew worked on the Compres$éam the morning of December 28, 2011,

until the morning of December 30, 20%%.

97 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 54—55.

%|d. at 58—62.

9 Trial Test. of James Spinks, Trial Tr. vol. 5, 16, Doc.; I8l Test. of Mervin McCon, Trial Tr. vol. 5, 210—11,
Doc. 187.

100 safe Work Permit, Tr. Ex. J-4; Trial Test. ofnkss Spinks, Trial Tr. vol. 5, 31—32, Doc. 187.

01 Trial Test. of James Spinks, Trial Tr. vol. 5, 16, DI&Z; Trial Test. of Mervin McCon, Trial Tr. vol. 5, 210—11,
Doc. 187.

102 Trjal Test. of James Spinks, Trial Tr. vol. 5, 13, Doc. 187. Only Thompson and Landry weBpinkk when
they arrived on December 28. at 17, 186—387.

103 The Compressor was released to BASF on Decemb&030,at 10:50 a.m. after Man removed its lock and
signed the lock-out/tag-out sheet. Trial Test. of James Spinks, Trial Tr. vol. 5, 107, Doc. 187.
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65. A central factual dispute is what wokkan’s crew actually performed on the
Compressor. BASF contends the work utgd loosening and ultimately retightening
the bolts associated with the bearing caps aadtthfailure to retighten these bolts with
the proper torque resulted iretiompressor’s catastrophic faildPéMan claims it only
performed the replacement of the dry geals which did not involve working on or
around these bolt8>

E. Man’s Completion of Work, Start-Up and Failure of Compressor

66. On December 30, 2011, after completingitistallation of the new seals, Man
reassembled the Compressor, cleaned upwuek area, removed their locks, and, at
around 10:50 a.m., returned the Compressor to BASF.

67. The BASF operators then completed a pre-start-up chet¥list.

68. BASF started the Compressor at approximately 12:15 p.m., and, within 17
seconds, the Compressor experienced a catastrophic fafliilee Compressor emitted a
loud noise, experienced extreme vibrati@mwayed oil from multiple locations, and
ceased operating?®

F. BASF's Investigation and Root Cause Failure Analysis

69. Aaron Rose, BASF engineer, was contaetetl p.m. on December 30, the date of
the accident, and was designated BASF’s laadstigator to bad its Root Cause

Failure Analysis (“RCFA”).10

104 See, e.gBASF Corp.'s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 5—6.

105 See, e.g.Trial Test. of James Spinks, Trial Trlvb, 22, 25, 53, 72, 104, 112, Doc. 187.

106 Trjal Test. of James Spinks, Trial. Wol. 5, 107, Doc. 187; Leonard Landry estimated the turnover time to be
between 8 a.m. and 10 a.m. Trial Test of Leonard Landry, Trial Tr. vol. 3, 46, Doc. 185.

107 Recycle Compressor Normal Stayp Checklist, Tr. Ex. J-7.

108 BASF Corp.’s Post-Trial Proposed Fingaand Conclusions, Doc. 197 at 17.

1091d, at 17—18.

119 Trial Test. of Aaron Rose, Trial Tvol. 1, 110, 123—25, Feb. 22, 20I80c. 183; Trial Test. of Aaron Rose,
Trial Tr. vol. 2, 9, Feb. 23, 2016, Doc. 184.
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70. Rose arrived at the sceneafbut 8:00 p.m. that sarday to begin to investigate
the cause of the failure and the extent of the damiages.

71. BASF appointed other BASF employdeshe RCFA team, including Joe
Parsiola, Kyle Frederick, Kalen Jaworski and Richard Willw&rth.

72. On December 31, Rose accompanied@bepressor to the Siemens TurboCare
facility in Houston, Texas where repairs were made on the Compté$sor.

73. The conclusion of the RCFA was that these bolts on the B side bearing cap
caused the failurt* The RCFA was concluded when Rose “presented the RCFA
findings at a January 24, 2012, meetitt,less than a month following the evétt.

74. Man strenuously challenges the methodolaggl conclusions of the investigation
and RCFAL In addition, it filed a counterclaimlleging that BASF intentionally
spoliated critical evidencguring the investigatioht® While BASF acknowledges
certain shortcomings of the RCERit argues for the integrity of the investigation’s
process and result$? These allegations are considered and resolved elsewhere in this

ruling.

11 Trial Test. of Aaron Rose, id Tr. vol. 1, 128, Doc. 183; Trial Tesif Aaron Rose, Trial Tr. vol. 2, 25, Doc.
184.

112 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 198—99, 204, Doc. 183.

113 Trial Test. of Aaron Rose, Ttidr. vol. 2, 165, Doc. 184.

114 Trial Test. of Aaron Rose, Tridlr. vol. 1, 231—34, Doc. 183.

15BASF Corp.’s Post-Trial Proposed Fingand Conclusions, Doc. 197 at 23.

116 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 220-21, Doc. 183; Apollo Root Cause Chart, Tr. ER. PeBavr.
Rose’s full testimony regarding the chart and the different failure causes considered, see Trial Test. of Aaron Rose,
Trial Tr. vol. 1, 210-20, Doc. 18%ee alsdrial Test. of Joe Parsiola, Triat. vol. 3, 185, Doc. 185.

117 Def.’s Post Trial Findings of Fact and Conclusions aff|Boc. 193 at 13-25; Defendant’s Rebuttal to Plaintiff's
Post-Trial Proposed Findings and Conclusions, Doc. 195 at 1—4.

18 Man’s First Suppl. & Am. Answer & Countercl., Doc. 26; Man’s Second Suppl. & Am. Answer & Countercl.,
Doc. 49.

119 The RCFA contained “certain imperfections” (BASF CtrfPost-Trial Proposed Findings and Conclusions,
Doc. 197 at 74), and its “documentation . . . left something to be desidkdt 73).

120BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 19—24, 72—75.

20



IV.  FINDINGS OF FACT
A. Arguments of the Parties — the Contract
1. BASF'’s Positiort??

75. BASF argues that its Purchase Order wasctintract that controlled the work
done on the CompresstB¥.Man, on the other hand, argubat it was its December
Quote!?® There are different legal consequences flow from it being one or the other.
76. Specifically, BASF contends that Man’s December Quote was ari’dtied that
its Purchase Order was a counter offéit argues that Man didot object or attempt to
renegotiate the terms of the Purchasdedand accepted its terms by performing the
work after the Purchase Order was sent and recé®émuoking the so-called
“acceptance by performance” provision of tlatact, it argues that by working on the
Compressor after the Purchase Order waisad by BASF and received by Man, Man
accepted the terms of the Purchase OftdleBASF maintains its position is further
bolstered by the “long history of dealibgtween them, wherein the same purchase
order terms were governing...[and] Man Biesever opposed BASF's terms for work
performed in Louisiana'?®

77. BASF argues that the testimony of Jamie Latuso and evidence submitted in

connection therewith establishes that, deghe testimony of Nick Granier to the

21 The cited record references in the sections summarizingasitions of the parties are those to which the parties
have directed the Court in their briefing.

122BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 56—57.

123 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 53—58.

124 BASF argues in the alternative thaen if the Quote was an offer, it didt accept that offer or any of its terms
and conditionsSeeBASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 57.

125BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 54.

1261d. at 54, 57.

127 BASF December Purchase Order, Tr. Ex. J-2, at 4.

128 BASF Corp.’s Post-Trial Proposed Fings and Conclusions, Doc. 197 at 57 n. 291 (citing Dep. of Linda Harris,
Tr. Ex. P-416-G, at 19—20).
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contrary, Man received all five pagesitsf December Purchase Order and, by
“accepting by performance,” bound itself t@ tferms contained in all five pag&s.
78. The full five-page Purchase Order provides important elements of the offer in the
allegedly unsent pages. Thérthpage lists th price as $45,000° This price differs
from the $26,750.00 listed in the Quote. 1@a fourth page, the Purchase Order
expressly states that, if it$&nt in response to a quotegniithe terms of the Purchase
Order supersede the terms of the quote and shall be a rejection df'samally, the
fifth page provides that any cost or damagmirred by BASF as a result of a breach of a
warranty would be borne by Ma#?
79. Regardless of whether the entire Purclasger was transmitted, both sides agree
that, at the very least, the entire first page was transmitethis page of the Purchase
Order provides, in part:
THIS ORDER IS SUBJECT TO THE TERMS AND CONDITIONS
INCLUDED HEREWITH, AND SEHLER AGREES TO BE BOUND
THEREBY. BY SHIPPING THE @ODS, OR BY ACKNOWLEDGING
RECEIPT OF THIS ORDER SEIHER AGREES TO SUCH TERMS
AND CONDITIONS. ANY DIFFERENT OR ADDITIONAL TERMS

IN SELLER’'S ACCEPTANCE FORM, IF ANY, ARE HEREBY
REJECTED.

129 BASF Corp.’s Post-Trial Proposed Findings and ConehssiDoc. 197 at 11 (citing Dep. of Jamie Latuso, Tr.
Ex. P-21, at 14—16; Joint Stipulations of Fact in Lieu of Live Test. by Jamie Latuso, Doc. 174).

B0BASF Corp.’s Post-TridProposed Findings and Cdusions, Doc. 197 at 1@iting BASF December Purchase
Order, Tr. Ex. J-2, at 3).

B1BASF Corp.’s Post-TridProposed Findings and Cdusions, Doc. 197 at 1@iting BASF December Purchase
Order, Tr. Ex. J-2, at 4).

132 BASF Corp.’s Post-TridProposed Findings and Cdusions, Doc. 197 at 1@iting BASF December Purchase
Order, Tr. Ex. J-2, at 5).

133BASF Corp.’s Post-TridProposed Findings and Cdusions, Doc. 197 at 1@iting BASF December Purchase
Order, Tr. Ex. J-2, at 1).
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2. Man’s Position
80. Man, on the other hand, claims tltatQuote was accepted by BASF by
virtue of 1) BASF’s requesting Man’s assistance on an emergency basis, 2)
BASF's receipt of Man’s Quote, 3)lawing Man onto its premises and 4)
allowing it to begin work in preparatidar the Compressor repair, all before the
issuance of the Purchase Oréfér.
81. Man disputes that it received all fipages of the Purchase Order; rather,
it claims that it only received the first two pages so that, even if the Purchase
Order is the controllingantract, only the first two pages are binding on Nf&n.
Therefore, argues Man, the warrantsiude, the acceptance-by-performance
clause and the consequential damageselaamong others, aegally irrelevant
in this case.
82. Inany event, however, because Man’s @uudd already been accepted by virtue
of BASF's silence and failure to objectitand by allowing Man to begin worR®
BASF’s Purchase Order was no more than “a unilateral [and unsuccessful] attempt to

modify the existing contract:*

134 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 53-59.

135 |n its briefing on pretrial motiongfan submitted the affidavit of Nick @nier who stated Man received only two
of the five pages. (Doc. 78-8, at 3.) At trial, Granestified he did not see the document on December 28, but
reviewed it later. Trial Test. dMick Granier, Trial Tr. vol. 8, 223—24, Doc. 190. As discusaéd, this issue is
resolved in BASF's favor, largely based on the Joint Stipulations of Fact in Lieu of Live Testimdamiey

136 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 53—59.
B371d. at 58.
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B. Findings of Fact - the Contract

83. Man’s Quote was not an offer because both parties contemplated that a purchase
order would issue in responsetihe Quote. Rathehe Court finds thathe intent of both

parties was that BASF’s Purchase Order would constitute the contract between them.

84. The following facts, among others, suppihie Court’s conclusion that Man’s

Quote was not an offer and that BASF’s Purchase Order constituted the contract between
BASF and Man:

¢ In his December 27, 2011, email atiang the Quote, Man’s Jerad
Mitchell stated, “Please work with Nidk get a P.O. for this
opportunity” 138

¢ In his December 28 email at 6:14na,. Mitchell again stated, “It is
possible that the P.O. is caught up due to the time frame we are
working in to support this opportunity. Can you please email Nick
and la confirmation P.Owhich supports the efforts we a [sic] putting
forth,"139

e The Quote states\We would need a purchase order before we can
lock in a firm date’4° Further, the Quote s, “Tooling required to
performscope finalized by client and MANmplying that the scope
needed to be finalized?

e The testimony of Man’s employees confirms the Quote was not an
offer and the Purchase Order controlled. James Spinks, Man’s
supervisor for the job, testified tha¢ made sure he got the Purchase
Order before starting work on the Compreséérivian’s Nick Granier
also testified that “no work care done until BASF issues the
purchase order [,}** and agreed that the Purchase Order is what
controls the scope of work?

138 Email Chain, Tr. Ex. P-361, at 1 (emphasis added).

139 Email Chain, Tr. Ex. P-361, at 3 (emphasis added).

40 Quote, Tr. Ex. J-1, at 2 (emphasis added).

141 Quote, Tr. Ex. J-1, at 1 (emphasis added).

142 Trial Test. of James Spinks, TiriEr. vol. 5, 16, Doc. 187.

143 Dep. of Nick Granier, Tr. Ex. P-416-L, at 44-48g alsdlrial Test. of Nick GranierJrial Tr. vol. 8, 234—35,
Doc. 190.

144 Trial Test. of Nick Granier, Tal Tr. vol. 8, 225, Doc. 190.
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e Man did not reject or attempt togmtiate the Terms and Conditions of
the BASF Purchase Order before beginning wétkian was well
aware of how to do st#® Indeed, on past occasions, if Man sought to
dispute the terms and conditionsagpurchase order, it would attempt
to negotiate or revise the termusd conditions before beginning the
work.}*’ In the absence of such efforts, Man admitted that the
customer’s terms and conditions controféd.

85. In conclusion, the Quote was not suffidigrprecise and complete so that the
intended contract could bercluded by the BASF’s expression of its assent. It is clear
that the parties agreed that the PurchaseiOrould be the contract governing the work
to be done on the Compressor.

86. The Court finds, even if the Quote wene offer, BASF did not accept its terms
expressly or by silenceBASF’s December 25, 2011, email to Nick Granier of Man
(“Would you have a crew available to atsthanging the seah C300 Wednesday 28th?
Can you give me a quote?¥ cannot reasonably be construed as an acceptance of the

December 7 Quote. The email did not mention the Quote, and BASF specifically asked

15 Dep. of Barbara Lang, Tr. Ex. P-416-F, at 43:17—44:7.
148 Man previously negotiated supplemental terms and conditith88ASF that were onlyg@plicable in Texas. Dep.
of Linda Harris, Tr. Ex. P-416-G, at 19:15—20:21. No such negotiated terms covered hauisianald. at 20:18—
21. However, this negotiation and Ma corporate policy for handling customer-provided terms and conditions
evidences that Man was fully aware of how to reject $eamd conditions or negotiate different arrangement with
their customers.
147 Dep. of Barbara Lang, Tr. Ex. P-416-F, at 41:6—43:4; Dep. of Linda Harris, Tr. Ex. P-416-G, at 17:7—18:12.
148 Ms. Lang testified:
Q: Now, if the customer has—going back to my hypothetical—has this purchase order that says our
terms and conditions control, and MAN Diesel does not contact the customer to negotiate but simply
begins work, would you agree with me that MAN Diesel is then bound by what the purchase order
said?
A: Yes.
Dep. of Barbara Lang, Tr. Ex. P-416-F, at 43:9—16.
Ms. Harris testified:
Q: ... A guote is issued by M-A-N Diesel. The customer issues a purchase order that has its own
terms and conditions that do not waive consequential damages, and M-A-N doesnthilfugeasy
far as responding to that; they just send a crew out and they start working. Under that scenario, the
customer’s terms and conditions control, correct?
A: That is correct.
Dep. of Linda Harris, Tr. Ex. P-416-G, at 18:17—25.
149 Email Chain, Tr. Ex. P-361, at 4.
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Man to send it a quote. BASF’s other énfa’hanks in advance for the help®f also

was not an acceptance. This email was sergsponse to GranierDecember 26 email,
which did not mention the Quote and only stathat Man has “several people available”
and that Man would contact BASF the falimg morning to discuss the projéét. In

short, there was no express acceptance.

87. Man argues, however, that even if its Quote was not expressly accepted, that
under Louisiana Civil Code article 1942, “When, because of special circumstances, the
offeree's silence leads the offeror reasonabbet@ve that a contcahas been formed,

the offer is deemed accepteéd? Based on the plain text, tieeare three requirements to
this article: (1) special circumstances, (2rste by the offeree, and (3) reasonable belief
by the offeror that a contract has been fedmMan argues thatl three requirements

were met. The Court disagrees.

88.  The parties argue as to whether thers amemergency here which would qualify
as “special circumstances’siifying acceptance by silence.

89.  While the evidence shows that this work requested from Man was not routine and
might even be fairly characterized asesmergency, nonetheless, these were not the kind
of “specialized circumstances” envisiahiy Article 1942. The communications from

Man show that it anticipated and, indeed regfly a BASF purchase order to issue before
its work on the Compressor itself would begin. This is exactly what happened.

90. The Court further concludes that BASRElowing the Man crew to do some work

before the Purchase Order was issued was not an acceptance of the Quote. Even though

150 Email Chain, Tr. Ex. P-361, at 3.
151 Email Chain, Tr. Ex. P-361, at 3.
152 a. Civ. Code. art. 1942.

26



preparatory work began before the Purcl@ster issued, both sides anticipated that a
purchase order would issue and actual warlcompressor would not begin until that
happened.

91. When that Purchase Order was issued anthe very least, two pages of it were
received by Man, Man did not balk, Man dhdt protest, and Man did not attempt to
renegotiate. Rather, Man’s crewgaa to work on the Compressor.

92. On the issue of whether all or only a pafrthe Purchase Order was received, the
Court concludes that the weight of thedmnce favors BASF. The deposition testimony
of Jamie Latust® and the stipulation made lieu of her live testimony* along with the
circumstances surrounding same, convincesburt that BASF sent and Man received
all five pages.

93. Insum, the Court finds that the ful/&é page Purchase Order constitutes the
contract existing betaen BASF and Man as regards the work done on the Compressor.
Man’s Quote was not an offer. Even ifxgs an offer, there was no express acceptance
or acceptance by silence.

C. Arguments of the Parties — Investigabn, RCFA and Alleged Spoliation of
Evidence

1. Man’s Position
94. Man makes three separate but intereglgioints in support of its spoliation
counterclaim®>*first, Man was not advised asBASF'’s preliminary conclusion that

loose bearing cap bolts were discoveredr dfte event, that loose bolts caused the

153 Dep. of Jamie Latuso, Tr. Ex. P-421, at 14—16.

154 Joint Stipulations of Fact in Lieu of Live Test. by Jamie Latuso, Doc. 174 at 3.

155 First Suppl. & Am. Answer and Countercl., Doc. 26c8nd Suppl. & Am. Answer drCountercl., Doc. 49; The
counterclaim was the subject of a motion for summary judgment by BASF (Doc. liéR)wds denied (Doc. 119).
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failure, that Man was thought to be respbles and that BASF was contemplating a
claim against Man for the damages, until after the Compressor was repaired and the bolts
and other evidence were lost and no longé tbbe independently examined. Second,
when it was advised of these points, Mantpuest to be allowed access to this evidence
was rebuffed. Third, Man was not invitedgarticipate in BASF’'s RCFA and, indeed,
was not even made aware that one wasgoeonducted until after the evidence was no
longer able to be examined in its post-accident state.

95. Independent of its spoliation claim, Matrenuously challenges the objectivity,
methodology and conclusions of BASF'’s investigation and REFA.

96. Because the Court’s decision potelhfinvolves an adverse evidentiary
presumption that will affect its evaluationfact questions of liability, the Court will

now consider the issues of BASF’s inveatign, RCFA, and its alleged spoliation of
evidence.

97. First, Man complains that it was denied access to the Compressor and the
opportunity to inspect it ingendently or participate in BASF’s investigation of the
accident. Indeed, for a significant periodiafe, Man was unaware that there was an
ongoing investigation and that Man was a pti&étarget as a sponsible party.

98. Man contends that its crew members wartally escorted away from the area
of the Compressor and out of the plant siyaafter the failure, and were therefore not
present for the discovery by lan Cook of the loose bolts the B side bearing cap.

Man’s crew had no access to the compressany evidence untiheir crew members

156 Def.’s Post Trial Findings of Fact and Conclusions affBoc. 193 at 13-25; Defendant’s Rebuttal to Plaintiff's
Post-Trial Proposed Findings and Conclusions, Doc. 195 at 1—4.
157 SeeTrial Test. of James Spinks, Trial Tr. vol. 5, 75, Doc. 187.
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were summoned back to the plant ongkiening of December 31, 2011, to partially
dismantle the machine. This occurred urterdirection and supesion of Aaron Rose
in order for him and Rene Scholz, thei@ens consultant, to make an assessment
regarding the extent of the imtel damage to its componenits.
99. According to Man, neither Man’s crew on the scene nor Man’s management
were notified at that time of the failure later that day that BASF considered Man at
fault for the failure and that BASF waontemplating a claim againstit,although
BASF’s Management was already contemptasach a claim, as evidenced by company
internal emails such as the one serKéoin McCarroll (Services Director, BASF) on
December 31, 2011:

... Aaron Rose is assisting with tladure investigatiorand, at this time,

the failure is said to be mechanicahature. The root cause is not clear

yet but, bolts on the bearing end caps were found looseith. the

discovery of the loose bolts, botlsiemen’s (oversight) and/or Mann

(craftsman) may incur some orall liability for this event. 15°
100. Man contends that other email exchanges between and among BASF plant
executives further confirm that, within dagtthe incident, both Siemens and MAN
Diesel were suspected of being atifamd causing whatever loss BASF was to
sustaintt?

101. Thus, says Man, BASF’s argument thdn’s crew had access to the evidence

shortly after the accident andudd have been included inettinvestigation if they had

158 SeeTrial Test. of James Spinks, Trigt. vol. 5, 129—31, Doc. 187.

159 Man argues that its first notice svan January 18, 2@1when it received a formal demand letter from BASF.
Letter from Roth to Yura, Tr. Ex. J-45.

160 Email from Falsone to McCarroll regarding work done on compressor (BASF_MAN0002329), Tr. Ex. D-70
(emphasis added).

161 Trial Test. of Tom Yura, Trial Tr. vol. 1, 81, 84, F&2, 2016, Doc. 183; Emails regarding compressor failure
(BASF_MAN 003343-003344), Tr. Ex. D-274; Emails from Yura inquiring whether statements have been taken
from Man (BASF_MAN 005480), Tr. Ex. D-275; Emails from Rose to Yura regarding no formal interviews have
been conducted (BASF_MAN 000284), Tr. Ex. D-276.
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only asked, fails for four reasons: first, BR did not tell Man’s crew or management
that BASF considered Man responsible, nor were they told that an RCFA had already
begun, nor was Man’s managemantited to participaté®? second, Man’s on-site crew
members were ordinary millwrights, with eapertise in accident investigation or
analysis, and were given no notice tBAISF Management had already reached the
tentative conclusion that their company miggatheld responsible for the damage; third,
after Man personnel completed loading thenpeoessor and personnel left the premises
on December 3152 Man personnel were thereaftertea from the BASF facility,
without access to any evidence and havesiote then, set foot inside the BASF
plant!®*and finally, by the time Man was made aware of BASF’s preliminary
conclusions and intention to ma&&im against Man on January 18, 2642he

evidence was no longer available for inspection.

102. In sum, insists Man, BASF consciouslycaed to not reveal its preliminary
suspicions and possible future claim to Mamil January 18, 2012, afteritical evidence
could no longer be examined by Man, nibihstanding its (1) initial conclusion that
improperly loosened bolts was the cause of the failure, (2) that Man was likely
responsible, and (3) a claim agdiMan for damages might be malgé.

103. By letter dated January 18, 2012, BASKtfplaced Man on notice that Man
would be held responsible by BASF for this loss, estimated to be in the millions of

dollarst®’

162 Trial Test. of Tom Yura, Trialr. vol. 1, 51, Doc. 183.

163 Trial Test. of Mervin McConn, Tal Tr. vol. 5, 189, Doc. 187.

164 Trial Test. of Nicholas Granier, iat Tr. vol. 8, 212—14, Doc. 190.

165 |_etter from Yura to Doiron, Tr. Ex. J-40; Tri@iest. of Tom Yura, Trial Tr. vol. 1, 51, Doc 183.

166 Trial Test. of Tom Yura, Tridlr. vol. 1, 84, Doc. 183see alsdCorrespondence dated January 2, 2012
(BASF_MANO0002207), Tr. Ex. D-268 (stating that Siemens was to be involved in iratestignd Man was not).
167 | etter from Yura to Doiron, Tr. Ex. J-40; Trial teof Tom Yura, Trial Tr. vol. 1, 51, Doc. 183.
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104. After receiving that letteMan replied by letter dated February 3, 2012, asking to
be included in any investigatidff specifically requesting thitbe allowed to attend any
investigation or testing, rese reports, and participate in root cause discussions,
unaware the RCFA was already complete thedculminating “brainstorming” discussion
had already been helf

105. But that request was rejected by BASF, who refused to permit Man
representatives to attend the root-cause analysis presetitaiush failed to mention that
BASF's RCFA had already been completed on January 24 and Man’s only opportunity to
access the evidence or pagate had already pass&d.

106. In addition to intentionallglepriving Man from particigting in the post-accident
investigation, Man accuses BASF of destroying, losing and failing to preserve important
pieces of evidence which would have helgigglparties objectivelidentify the true

cause of the failure.

107. The particular evidence about which MANd3el complains consists primarily of

(1) the four bearing cap bolts on the “B” siofethe compressor or, indeed, of the sixteen
or more various other bolts found loose after the failure, (2) the pre-start-up checklist
completed by the BASF operations crew doeating their activities including the pre-

start-up drainage of the suction piping dine quantities of water drained, and (3)

168 |_etter from Roth to Yura, Tr. Ex. J-45.

169 |_etter from Roth to Yura, Tr. Ex. J-45; Letter from Roth to Yura dated February 3, 2012 (MAN Diesdél577)
Ex. D-269.

170 _etter from Roth to Yura, Tr. Ex. J-45; Letter from Roth to Yura dated February 3, 2012 (MAN Diesdél577)
Ex. D-269; Letter from Yura to Man (MAN Diesel 644-64%). Exs. D-25 & J-47 (“Man will not be allowed to
participate in, or be privy to, any internali@v or investigation conducted by BASF.").

1 Trial Test. of Tom Yura, Trial Tr. vol. 1, 74-76, 99, Doc. 183; Letter from Yura to Man (MAN Diesel 644-645),
Tr. Ex. J-47.
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documentation regarding the post-failure roatise findings or analysis conducted by
BASF which was required by BASFown internal policies.

108. Loose bolts on the B-side bearing wegre noticed immediately after the
accident’? and emails sent shortly thereafterkmalear that these loose bolts were
suspected of causing the accid€nt.

109. Yet, the bolts were not preserved andthia process of machining, the bolts were
either lost or mixed in with other fastegibolts so that BASF could no longer produce or
identify them for Man and its experts to examiffe.

110. Man argues that the loss of the bolts waevere blow to its ability to defend

itself and, in support, offered the experstimony of mechanical engineer and
metallurgist Dr. Thomas Shelton. Sheltonitest regarding the potential of factual
findings, deductions and conclass that might have been drawn by close or microscopic
examination of the four “suspect” bolts.

111. Dr. Shelton confirmed that had theltscand other component parts of the
machine been subjected to proper insipecand evaluation, including microscopic
observation, the root cause of the failure regarding the bolts likely could have been
eliminated or confirmed’®

112. Further, testimony by Manfred Chi of Tear Works Out of Seattle Washington

(which performed repairs on part of the Caagsor) confirmed that bolts identical to the

172 Email from Mayers regarding compressor failure (BASF_MANO001535), Tr. Ex. D-69.

173 Emails dated December 31, 2011, regarding work darthe compressor (BASMANO0002329), Tr. Ex. D-70.
174 Trial Test. of Aaron Rose, id Tr. vol. 2, 17—18, 20—21, Doc. 18%rial Test. of Tom Yura, Trial Tr. vol. 1,
82, Doc. 183; Trial Test. of Tom Shelton, Ph.xial Tr. vol. 8, 157, Mar. 2, 2016, Doc. 190.

175 Trial Test. of Tom Shelton, Ph.D., Trial Tr. vol. 8, 156—57 , 163, 171, 174, Doc. 190; Expert report of Tom
Shelton, Ph.D., Tr. Ex. D-283, at 8.

176 Trial Test. of Tom Shelton, Ph.O0yial Tr. vol. 8, 156—57, 163, 171, 174, Doc. 190; Expert report of Tom
Shelton, Ph.D., Tr. Ex. D-283.
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ones on the bearing caps were neither rareinobtainable on the open market belying
any contention that these bolts could have been segregated and preseted.

113. Man also complains about BASF’s losstloé pre-start-up checklist made by
BASF personnel before restarting the Compressor.

114. In the immediate hours amdys after the failure, while the RCFA was under way,
Leonard Landry wrote a report summarizing Hctivities that preceded the faildr@At
that time, Landry was unquestionably aware efritagnitude of the failure and the effect
it would have on revenues generated by the unit where he had worked fdr$ears.
115. According to Landry, the checklist wasdocument completion of various tasks,
including drainage of the intake pipinggalding to the Compressor, and the “checklist”
was to be fully completedhcluding measurements ofetlguantity of water drainefitom

the pipes?°

116. Landry conceded the form was comptetand, Man contends, it can hardly be
doubted that such evidence might have beditalrio the investiggon and analysis of

the cause of the loss; yBASF did not preserve 1!

117. Thus, when the bearing cap bolts and pagtstp checklist would still have been
in its possession and the RCFA had just bée§tinjs clear that BASF was

contemplating a claim against Man for thededl and thus had an obligation to preserve

this important evidence.

177 Trial Test. of Manfred Chi, Trial Tr. vol. 3, 21—22, Feb. 24, 2016, Doc. 185.
178 Trial Test. of Leonard Landry, Trial Tr. vol. 3, 116-18, Doc. 185.

81 Trial Test. of Leonard Landry, Ttidr. vol. 3, 112—14, Doc. 185.
182 Trial Test. of Tom Yura, Trial Tr. vol. 1, 81, 84, Dd&3; Email from Falson to McCarroll regarding work done
on compressor during September turnaround (BASF_MAN0002329), Tr. Ex. D-70.
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118. Yet, Landry could not account for its dgeearance admitting he did not see fit to
preserve this evidencé

119. Steve Kushnick, consultant and expettiness for Man, also testified how the loss
of the documentary evidence put him “at sadivantage” in his owiailure analysis and
impaired his ability to review and analyzadance regarding the drainage of the suction
pipes and the quantityf liquid disgorged?®*

120. Finally, Man charges that BASF’s R&Rvas an “institutional whitewasH® in

that BASF failed to follow its own proderes and guidelines for conducting an RCFA
and, instead, followed a procedure intentiondksigned to insure that its conclusion
would confirm its initial theory, i.e. #t loose bolts caused the failure.

121. BASF had an extensive, formal methodology and policy for conducting RCFAs
after significant accidents or faillggsuch as the one involved héfe.

122. Yet, says Man, Rose failed to folloWwdse guidelines. For example, although the
RCFA guidelines allowed the team to consuth independent expes and even though
Rose initially proposed that the RCFA do so, that idea was ultimately ignored and
thereby rejectedf’

123. BASF’s RCFA policy requirednter alia, that the findings and results of the

RCFA, be documented, that documented recommendations be submitted to Management,

and that documented follow up procges be articulated and confirmiéé.

183 Trial Test. of Leonard Landry, il Tr. vol. 3, 114, Doc. 185.

184 Trial Test. of Steve Kushnick, P.E., Trial Tr. vol. 9, 94—95, Mar. 8, 2016, Doc. 191.

185 Defendant’s Rebuttal to Plaintiff's Post TrRdoposed Finding and Conclusions, Doc. 195 at 2.

186 Trjal Test. of Tom Yura, Trial Tr. vol.1, 86—87, Dd83; BASF’s Guideline for RCFA, Tr. Ex. P-37 & Tr. Ex.
D-14.

187 Trjal Test. of Tom Yura, Trial Tr. volL, 83, Doc. 183; Trial Test. of Aaron Rose, Trial Tr. vol. 2, 8—9, Doc.
184;see alsalr. Exs. D-72 & D-68.

188 Trial Test. of Tom Yura, Trial Tr. vol. 1, 83, Doc. 183jal Test. of Aaron Rose, i&d Tr. vol. 2, 8—9, Doc.
184.
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124. Neither the findings, conclusions nor ealysis of the Root Cause Failure
Analysis were reduced to writing, as BR policy regarding the conduct of RCFA’s
required, and thus “[a] final ‘written’ root cause report was never creéighls
depriving Man of an opportunity learn of the allegeaot cause before the machine

was rebuilt.

125. BASF has denied the existence of any other document prepared by its RCFA team

in connection with what it claims is a ftiemillion-dollar loss for which it has brought
this lawsuit, notwithstanding its own,lseanposed obligation to have done so.

126. While BASF has consistently maintaintidht it conducted a fair and objective
RCFA, none of the required documentation kst except for an abstract “decision
tree” apparently utilized by Rose and eantly presented to several BASF Management
personnel at a meeting on January 24, 26312.

127. Even the January 24, 2012, meeting aicWwliRose presented the findings and
conclusions of the RCFA wevoid of minutes, noteppwer points or any other
documentation.

128. Man argues that the fact that no repfinidings, or conclusions were made by
BASF, as its own RCFA policy required, makesarlthat the investagion was not truly
an objective root cause intggtion. Rather, it was arifert to support its almost
immediate conclusion that the cause ofdbeident was loose bolts for which Man was

allegedly responsible.

189 Email dated October 7, 2013, from David Nelson, Counsel for BASF, to Richard Chopin and Sa@buvieg!
for Man, Doc. 21-4 at 2.
190 Trjal Test. of Aaron Rose, Trial Tvol. 2, 35—37, 41, Doc. 184.
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2. BASF'’s Position
129. Not surprisingly, BASF defends its investtgn, its RCFA, and the conclusions
flowing therefromt®* While it concedes that its RCFfay not have been “perfect” and
its documentation “left something to be desir&d,BASF claims that the RCFA was
adequately and completely performed andndtely reached the right result as to the
cause of the eveht®
130. Further, BASF protests that its lossemidence was inadvertent, innocent, and, in
any event, harmleg§?
131. BASF argues that it began investigg the root cause on December 30,
immediately following the failure. BASF assighReliability Engineer Aaron Rose to
lead a team to conduct its RCER.
132. Further, BASF contends it was not legakguired to perform an RCFA at &if.
BASF adds that, while standard methodologieist, there is no one “right” way to
perform an RCFA?’ Rather, each company and indival is free to set their own
guidelinest®®
133. BASF does have a set of RCFA guidelitiest Rose referenced during the RCFA

because he found them to be helpfdl.

1 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 19-24, 72-75.
1921d. at 73—74.

1981, at 19—24, 72—75.

1941d. at 55.

195 Trial Test. of Tom Yura, Triallr. vol. 1, 56—58, Doc. 183.

19 Trial Test. of Tom Shelton, Ph.Orrial Tr. vol. 8, 189, Doc. 190.

198 Trjal Test. of Steven Kushnick, P.E., Trial Tr. vol. 9, 24—25, Doc. 191.
19 BASF’s Guideline for RCFA, Tr. ExXP-37; Trial Test. of Aaron Rose, i@l Tr. vol. 1, 201, Doc. 183ee also
Trial Test. of Thomas Yura, Trial Tr. vol. 1, 102, Doc. 183.
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134. The goals set for the RCFA include@tht[b]y correct identification and
elimination of the causes for equipment fegluplant availability and effectiveness will
be improved.2° As described in the BASF RCFA guidelines and by Rose, the purpose
of the RCFA was to find the cause of the failur@rder to ensurthat it did not occur
again, rather than determine flaalt of any particular partsf?

135. Rose was not at work on the day of the fa&lbut was called othat day to lead
the investigation. While eroute to the BASF facility, Rosspoke with John Richard and
Joe Parsiola about the incident anelitinitial thoughts regarding the caif8éRose was
informed that the B Side bearing cap oe ginion had lifted and that there was some
speculation that there had been aplesion internal to the Compres<8t.

136. Parsiola also suggested that ligirittusion could be a potential cauf§8&At the
time of those calls, BASF maintains that, wiilese had some initial facts of the failure,
he had not ruled out any theorfés.

137. Rose arrived onsite approximately 8:00 p.rff® He performed a visual overview

of the machine to determine its damage condi{én.

200 BASF's Guideline for RCFA, Tr. Ex. B7, at 1. BASF contends that Dr.eflon agreed that Mr. Rose’s notes
reflected that he was trying to identify the problem, tb&son for the failure, and the fix, so they could get the
compressor back into service, as diredigdhe guidelines. Trial Test. of Tom &ton, Ph.D., Triallr. vol. 8, 188,
Doc. 190.

201 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 151, Doc. 188ron Rose testified that his main concern in following
through this investigation was to ensure that he understood what mechanically had happgeaed sould not
happen again when the machine was restaftecht 167.

202 Trial Test. of Aaron Rose, Tridlr. vol. 1, 126—27, Doc. 183.

2031d, Mason Cook testified that he had netichat the bearing caps were lifted on the B side of the compressor. Dep.
of Mason Cook, Tr. Ex. J-86, at 38:1—8.

204 Trial Test. of Aaron Rose, Trial Tr. vdl, 127, Doc. 183; Trial Test. of JgeParisola, Trial Tr. vol. 3, 179—80,
Doc. 185.

205 Trial Test. of Aaron Rose, Thdr. vol. 1, 141, Doc. 183.

2061d, at 128.

207d. at 141.

37



138. Afterwards, Rose inspected the B Sigmaing cap area, where he had been told
that the bearing cap had lifté¥.He found a gap between the top and bottom surfaces of
the bearing cover for the B Side of the Coegsor. He also found that several bolts on
the B Side of the Compressor appeared timbse. After first documenting their position
with photographs, he found that the boltgevieose enough to be unscrewed by ahd.
139. Those included the bearing cap bolty,esal smaller boltghat connect the

bearing caps to the gear case, and seveltal that connect aexhaust pipe to the

bearing cap$!® Rose, in the presence of BASF avidn employees, was able to screw
the B side bearing cap bolts in and ofithe end cap by hand without difficuft}

140. Based on this, Rose initially hypothesizedttthere was no damage to the bolts or
to the threads in the bearing @pindicating that the bolts we loose before the failure
and did not loosen as a result of the faiftife.

141. BASF contends that Rose asked Man pengl if they knew how the bolts could
have come loose, and they claimed to have no%dea.

142. Rose similarly attempted to unscrewve ttolts on the bearing caps on the A Side

of the Compressor by hand, but he could not dd%o.

2091d. at 142; Dep. of Rene Scholz, Tr. Ex. P-416-J, at 92:13—18.

210 These are the bolts that would be removed to take thinbeap off. Trial Test. of Aaron Rose, Trial Tr. vol. 1,
142, Doc. 183.

211 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 163, Doc. 184; Trial Test. of James Sprinks, Trial Tr. V®&=367
131, Doc. 187.

212 Trial Test. of Aaron Rose, Thdr. vol. 1, 171, Doc. 183.

231d. at 170—71.

2141d. at 163; Trial Test. of Mervin McCon, Trial Tr. vol. 5, 187—88, Doc. 187.

215Trjal Test. of Aaron Rose, Ttiar. vol. 1, 147, Doc. 183.
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143. Later that night, Man’s ew returned to the facility to disassemble the
Compressofi® During that disassembly, Man obged the damage to the Compres3ér.
144. Rose observed dusty, sandy debris along the bottom of the inlet when the elbow
was taken off and the inlet guide vane was visiBi&lo one observed any water or
moisture in the bottom of the pip¥.

145. The Compressor sustained catastrophigmaiedamages including destruction of
the Compressor’s gear box and the turbine blades.

146. Once BASF determined that the damage seasevere that it could not be fixed
on site, Man was asked to disassemble tha@essor from the unit and to prepare it for
loading onto a truck for shipment teetlSiemens TurboCare facility in HoustéRThus,
BASF maintains that, for a few hours immedlgtafter the failure, Man was onsite until
the Compressor was shipped to Hougfn.

147. BASEF insists that, despite Rose’s obséoraof the loose bearing cap bolts,
BASF conducted a full and impartial root caaselysis in ordeto rule out other

potential causes, since failure to correctly tdfgrihe cause could lead to future failures

at start-up??

2181d. at 151—52; Trial Test. of Mervin McCon, Trial Tr. vol. 5, 186, Doc. 187.
217 Trial Test. of James Sprinks, Trial Tr. vol. 5, 79—81, Doc. 187.
218 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 153—55, Doc. 183; Photos taken night of failure at Geismar PFr. E
77, at 44.
219 Aaron Rose described the inside of the Compressor as being “bone dry.” Trial Test. of Aaron Rose, Trial Tr. vol
1, 154—55, Doc. 183.
220 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 165, Doc. 183; Trial Test. of Mervin McCorl,Tirigol. 5, 189, Doc.
187.
221 Trial Test. of Aaron Rose, Trial Tr. kd., 164, Doc. 183; Trial Test. of Mén McCon, Trial Tr. vol. 5, 231—32,
Doc. 187.
222 paron Rose discussed the necessity of performing a full root cause failure analysis in his testimony:
Q: Mr. Rose, was your root cause investigation conclusion driven?
A: No, not at all. It couldn’t be. This ia multimillion dollar piece ofequipment that caused
substantial financial disruption for not only our company but many others, over the course of 52 o
so day outage for this commaodity. Beyond that, from a safety standpoint, you really don't want these
kind of gases getting out into the atmosphere in the uncontrolled manner that this happened. We
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148. BASF argues that the RCFA team analytezlevidence from the failure, first-

hand observations, and data gathdreoh instruments on the Compressey.

149. Rose also traveled to Houston, Texaslteerve the Compressor as it was being
disassembled, repaired, and reassembledrabQare. There he personally observed the
damage to the internal componeftts.

150. During the disassembly and repair, Rasd the TurboCare personnel extensively
photographed the Compressor. Rose observed that the damage to the A Side of the
Compressor (where the bolts were tight after failure) was much worse than the damage to
the B Side?® Specifically, the pinion shaft, bearings, and bearing on the A Side of the
Compressor sustained more dam#§e.

151. BASEF insists that, after investigatingetfailure, Rose and the RCFA team began

an objective review of potential causesl the likelihood of said causes through the
creation of the fault tree.

152. BASF maintains that its RCFA team fully considered other possible failure modes

and the physical evidence and correctly doted that the loose bolts on the B side

were down for 52 days this time. Had | been wrong in my conclusion and this machdwnbdte

same thing again, we would have been down for over a year because there would not have been
another compressor . . . we would have had to remanufacture all of their rotating assembly which,
as | recall, took over a year after the fact fglaee our spare parts. . . . There was no concern for

me in the conduct of this rogtuse analysis other than—othearttbeing absolutely certain that

when | told them they could start that machines that it was going to start perfectly.

Trial Test. of Aaron Rose, Trial Tr. vol. 1, 229—30, Doc. 183.
223Trial Test. of Aaron Rose, Trial Tr. vol. 1, 165, Doc. 183. Mason Cook and AarordRosssed several possible
causes of the failure including the loose bolts, non-process slugging, and deadheadingl-86, Bep. of Mason
Cook, Tr. Ex. J-86, at 50:10—53:11 .
224The majority of Mr. Rose’s time and education in Honswvas related to the disassembly and measurement of the
machine and its condition so he could determine the timehdehe cause of the failure. Trial Test. of Aaron Rose,
Trial Tr. vol. 1, 197, Doc. 183. The Siemens persomqmeVided information regarding the design intent of the
machine, its tolerance, and other information about the operation of the Compdessor.
225 Trial Test. of Aaron Rose, Thdr. vol. 1, 168, Doc. 183.
226 |d. at 149—50, 177—78, 183—85.
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bearing cap caused the fail#f¢é The RCFA team used the “Apollo” RCFA program to
walk through a process of elimination prdaee to find the most probable cause of the
failure.

153. The RCFA team ruled out water intrusiearly in the investigation because the
interior of the Compressor was extremely dnd there was no evidence that any liquid
had ever been in the Compressor during the f&ftiamd because a knockout drum
upstream of the Compressor that would catohwaater in the pipe bere it reached the
Compressof? If there had been any moisturetive pipe between the knockout drum
and the Compressor, BASF insists, it wbbhve fallen down to the B Side of the
Compressor, not the A Side, and woulddheen drained at the elbow dr&ih.

154. The fault tree created in BASF’s Apolpwogram provided the documentation for
some of the RCFA team’s analy$t$ BASF contends that the process used by the RCFA
team was logical and followed a natural pesgion wherein all causes—including those

proposed during this trial—other thtre loose bolts were eliminated.

227 In particular, BASF argues that the RCFA team considered the inconsistent dantegaiaerhal components,
which indicated differing conditions on the two sides (i.e., one side being loose whilaghésdight), and that the
loose bearing cap on the south side. According to BASF, this indicated that timespiafbcaused greater damage on
the north side because it was forced tarbeose contact with the bearing, lehit had more “give” on the south side
because the bearing cap was not pigpeghtened. The RCFA team considdrother causes, but the evidence
consistently pointed to the loose bearing cap bolts osdhth side of the Compressor. Trial Test. of Aaron Rose,
Trial Tr. vol. 1, 231—34, Doc. 183.

228"\We had not seen an indication of liquid whatsoever internal to that machine when we disassemblstatthery
after the failure. And so while we had not necessarilydrtifat out, that was a ptgtlarge chunk of evidence
supporting that that wasn’t how this happened.” Trial Test. of Aaron Rose, Trial Tr. vol. 1, 169, Bod/&t8r
intrusion was not included explicitly on the fault tree beeauwas ruled out so early. However, it was included as a
part of other theories on the fault tree. Trial Test. of Aaron Rose, Trial Tr. vol. 1, 232-34, Dosed &8soTrial
Test. of James Spinks, Trial Tr. vol. 5, 79, Doc. 187 (“Q: There was oil everywhere. Did you see any water, sir? A:
No, sir.”).

229 Trial Test. of Aaron Rose, Tridlr. vol. 1, 232—33, Doc. 183.

201d. at 233.

231 Trial Test. of Aaron Rose, Ttidr. vol. 2, 35, Doc. 184.
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155. Rose presented the RCFA findinggatanuary 24, 2012, meeting by discussing
the Apollo fault tree analysis, a detailegalission of the mechanisms of the Compressor
that, says BASF, supported the eliminatiamsde on the fault tree, and relevant
photographg3?

156. After considering and eliminating nunoers alternative causes, the RCFA team
determined that the loose bewyicap bolts caused the faillffé.

157. Rose testified that water intrusion coblel ruled out early in the RCFA because,
as also noted by Dr. Lorenzo, no water was found in the Compféssor.

158. The RCFA team was also able to rule wiltful damage by a disgruntled BASF

or Turner employee by searching the tdw#d by BASF and Turner and finding that
neither party had access to the necessary tools to loosen th&%olts.

159. BASEF claims that its conclusion is fbdr supported by the fact that, after the
Compressor was repaired and reinstalled, it was restarted successfully using the same
checklists as before the incident and hassuccessfully since the reinstallattéhiln

fact, the testimony establishes that the Casgor has been stopped and started several
times since the incident without any problems.

160. Parsiola, as the production Managertfar EO Unit, testified that he was
completely comfortable with restarting tB®mpressor based upon the conclusions of the

RCFAZ

232 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 220—21, Doc. 183; Apollo Root Cause, ThaEix. P-332see also
Trial Test. of Aaron Rose, Trial Tr. vol. 1, 210—20, D283 (concerning Mr. Rose’s full testimony regarding the
chart and the different failure causes considered); Trigtl. ®& Joe Parsiola, Trial Tr. vol. 3, 185, Doc. 185.

233 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 220, 224, Doc. 183.

234 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 169, D&83. The construction of the facility, including the knockout
drum, is an additional reason for ruling out water intrudidrat 232—33.

2%|d. at 172.

2361d. at 202.

237 Trial Test. of Joseph Parsiol&jal Tr. vol. 3, 222, Doc. 185.
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161. Rose testified that he wa®0 percent sure that the ledsolts were the cause of
the Compressor failurg®

162. BASF argues that, though Man and Siemdid not participate in the RCFA,
neither was prevented from performing th@wvn investigation. No one denied Man
access to the Compressor while it was beatoyilt, says BASF. Man knew where the
Compressor was being sent for repaiesying disassembled and prepared the
Compressor for shipment.

163. BASEF insists that it was not biased inpisrformance of the RCFA and that it did
not limit the scope of the RCFA in order to avoid a finding of BASF liability.

164. For instance, two of the firpotential causes that wesaggested by Joe Parsiola
to Mr. Rose during his drive to the BAS&cility were water intrusion and combustiof.
Both of these potential causes are causes that could have been BASF’s fault; specifically,
the Operations Department, of ish Mr. Parsiola was a memb@f.Both of these
potential causes were fully vetted and ruled out during the REFA.

165. In addition, Rose, who hasniaipated in numerous RCFAs, testified that he has
never seen an incident where somémpaigment during an RCFA was clouded by

potential liabilities**?

238 Trial Test. of Aaron Rose, Ttidr. vol. 1, 231, Doc. 183.

239 Trial Test. of Aaron Rose, il Tr. vol. 1, 127, Doc. 183; Trial Test. dbseph Parsiola, Trial Tr. vol. 3, 179-80,
Doc. 185.

240 Trial Test. of Joseph Parsiol&ial Tr. vol. 3, 180, Doc. 185.

2411d. at 185.

242 Trial Test. of Aaron Rose, Trial Tr. vdl, 117, 121, Doc. 183; Trial Test. of Aaron Rose, Trial Tr. vol. 2, 46, Doc.
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166. However, says BASF, out of an abundamf caution, Rose requested outside
party input to “keep him honest,” whitte received during the January 24, 2012, RCFA
meeting?*

167. Last, given the testimony of Butch Lagdand Parsiola about the dangers of
working with EO and the importance of thedssof the people working at the facility,
BASF maintains that its culture of safetyBASF would have trumped individual
concern for liability?**

168. BASF acknowledges that the documemtatin the RCFA left “something to be
desired®4° but points out that Man’s expert, Tom Shelton, noted that Mr. Rose’s note-
taking was more geared towards collecting infation to key Mr. Rose’s memory as to
how to put the Compressor back into segyfix the Compressor, and schedule the
events?4

169. Rose claimed that he did not takee®of the Man interviews because the
conversations with Man were less thaiphd in determining the root cause. Man

personnel consistently claimi¢hat they did not know how the bolts came lod$&his

243 Trial Test. of Aaron Rose, Trial Tr. vol. 2, 83, Doc. 184. Mr. Rose further testified that he waslereer the

help he needed in performing the RCHé\.at 82.

244 Mr. Landry and Mr. Parsiola both testified that they would have no reason to believe that any pB/s8FR at
would allow fault to cloud their judgment during an RCHAial Test. of Leonard LandryTrial Tr. vol. 3, 92-93,

Doc. 185 (“The reason for these incidergo#s are [sic] for us to learn from our mistakes . . . if we make a mistake
we’ve got to fix them. . . . It's all about safety at this point . . . We don’t want to hurt nobody. So a conflict of interest
for me to provide information, no, No. . . . Even if it putlfaon me. . . . If it's my fault, it's my fault, okay? I'm
responsible for too many people out &y, Trial Test. of Joseph Parsiola, Trial Tr. vol. 3, 178—79, Doc. 185 (“The
gases that we use in this process are toxic, they'renfiote and they're extremely volatile. . . . whenever things
happen that are unexpected, people can get hurt. . . . | work with these guys on a daily basis. . .. | know these guys,
some of these guys’ wives and their kids. This is nobagsponsibility job, you know, title issue. To me this is a
human issue, okay?").

245 BASF Corp.’s Post-Trial Proposed Fingsand Conclusions, Doc. 197 at 73.

246 Trial Test. of Tom Shelton, Ph.O0yial Tr. vol. 8, 188—89, Doc. 190.

247 Trial Test. of Aaron Rose, Ttiar. vol. 1, 167, Doc. 183.
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information, said Rose, was unhelpful to deterng the root cause, so it was not written
down?248

170. Shelton said that Mr. Rose’s notes weoasistent with Mr. Rose’s work and
responsibilities as eeliability engineer*®

171. Rose and other BASF personnel admittead the RCFA that was conducted was
not a perfect RCFA

172. Despite these imperfections, BASF camds that the documentation made

through the fault tree arttle evidence in this case is sai#int for this Court to find that

the RCFA reached the correct conclusion; that is, the loose bolts were more likely than
not the cause of the failure.

173. Despite not having a “perfect” RCFA,ysaBASF, the RCFA team reached the
correct result: that it is more likely thaot that the Compressor failure was caused by the
loose bolts on the B Side of the Compressor.

174. BASF argues that the RCFA testimomdadocumentation along with the expert

testimony and the other evidence in thigterasupports the condion that the most

probable cause of the failure is the led®lts on the B Side of the CompresSér.

248 During trial, Rose admitted it was unusual to havevritien notes of the interviews written down or a formalized
written report. Trial. Test. of Aaron Rose, Trial Tr. vol88;86, Doc. 184. However, BASF argues this of no moment
because the interviews may not havevided helpful information. Additionallythis Court notes the “newness” of
the Apollo procedure and that the fault tree provides thewscauses that were considered by the RCFA team in
determining the root cause. The Apollo program hasathility to self-document; hence, no written report was
produced. Trial Test. of Aaron Rose, Trial Tr. vol. 2, 86, Doc. 184.

249 Trial Test. of Tom Shelton, Ph.Drrial Tr. vol. 8, 189, Doc. 190.

250 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 202, Doc. 18gle Frederick was asked to be a part of the RCFA team,
but testified that if he had any reservations about how fs®pally responded to the incident, that would be his only
one. Trial Test. of Kyle FredericKrial Tr. vol. 4, 133, Doc. 186.

251 While Man argues that microscopic metallurgical evaluation could have assisted the Cofitriirgpwhether

the bolts were loose before start-up, BASF respondsRhatorenzo testified that microscopic metallurgical
evaluation is not required to determine that the loose belts the cause of the Corepsor failure. See Trial Test.
of Fernando Lorenzo, Ph.D., Trial Tr. vol. 4, 63, Feb. 25, 2016, Docs#86also idat 61, 82 (While Dr. Lorenzo
agreed that some metallurgical testing could beneficidilnited his testimony to specifically pieces that fail, corrode,
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175. With respect to Man’s charge that BE repaired the Compressor before giving
Man an opportunity to inspect it and BASHo0ss of the subject bolts, BASF answers:
“BASF did not repair the Compssor or fail to preserve the bolts for metallurgical testing
with the intent to deprive [Mdrof their evidence for trial?2

D. Findings of Fact — BASF's Investigaibn, RCFA and Alleged Spoliation of
Evidence

176. Within a day of the accident, BASF repretsgives believed that a) the loose B-
Side bearing cap bolts were a prime suspect in what caused the#dih)ran might

be to blame and c) Man “may incumse or all liability for this event?**

177. Given these undisputed facts, andfine that the investigation began on
December 30, the day of the failure, BASF haatice that the evidence [was] relevant

to litigation or . . . should have known thhe evidence may be relevant to future
litigation[]” and thereforenad a “duty to preserve” >

178. Under these circumstances, it is quitaubling to the Courthat BASF did not
preserve the evidence nor notify Man of the potential claim until a formal demand letter
issued on January 18, 20%2 by which time BASF’s RCFA was largely completed and

Man’s access to important, if noftgral, evidence was forever lost.

break down or explode where the goal is to determine whigtberiginal specifications we met. This case is not a
bolt failure case.).

252 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 55.

253 Email dated 12/31/2011, from McCarroll to Yura (BASF_MANO0002329), Tr. Ex. B&®alsdEmail regarding
Compressor failure, Tr. Ex. D-71.

254 Email dated 12/31/2011, from McCarroll to Yura (BASF_MANO0002329), Tr. Ex. D-70 (“Mann (craftsman) (sic)
may incur some or all liability for this event.”).

255 Rimkus Consulting Grp., Inc. v. Cammara88 F. Supp. 2d 598, 612 (S.D. Tex.2010) (qualotmn B. v.

Goetz 531 F.3d 448, 459 (6th Cir. 2008) (omission in original)). The legal implicatiohgsdfrtding on Man'’s
spoliation claim is discussed in the Conclusions of Law se@iea.infraSection V.B.

256 |_etter from Yura to Doiron, Tr. Ex. J-39, at 1 (“‘BABElieves the compressor damage and our losses to be the
direct result of the negligence and/or improper workmanship of [Man]. This letter puts [Man] on notice of this claim
and the significant damages being sustained as a resge"glsd etter from Roth to Yura, Tr. Ex. J-45.
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179. In Man’'s February 3, 2012, response to BASF’'s demand letter, Man rightly
complained:

Since the date of the incident, [Margs not been involved in the analysis

or repair of the compressor. We hana received any technical reports,

and have not participated in any r@aluse analysis. Therefore, we cannot,

due to lack of sufficient informatioto justify such a belief, agree with

your contention that the compressor dgmaas a direct result of [Man’s]

negligence and/or improper workmanship?].
180. In that same letter, Man asked for “an ogpoity to have a representative present
for any future inspections, tests, eteddo take part imny ongoing root cause
discussions|.P°®
181. BASF's response of February 13, 2003 whmt: “Man will not be allowed to
participate in, or be privio, any internal review dnvestigation conducted by BASE>®
Tom Yura, the author of thédtter, failed to mention #t BASF's investigation and
repairs and RCFA had been completed for we#tus foreclosing any opportunity for
Man to conduct its own inspéah, investigation or RCFA with the equipment in its post-
accident staté°
182. In BASF's February 13 letter, BASF attpts to justify its conduct by pointing
out that Man “was present during the stgv of the compressor[,] withessed the

catastrophic event [and wasEtparty who disassembled the compressor and prepared it

for transport.281 |t further maintains that BASF dii‘nothing to prevent” Man from

257 etter from Roth to Yura, Tr. Ex. J-45.

258 Id

259 etter from Yura to Roth, Tr. Ex. J-47, at 1.
2601d. at 1-2.
261d. at 1.
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“visiting Siemen’s Houston facility or condueyj whatever investig@an it sought fit to
do regarding this mattef®2 BASF'’s briefing argues the sarffg.

183. The Court finds these arguments are lessesince 1) Man had no idea what
caused the Compressor failure at the time it wedy 2) Man was natotified at the time
of the disassembly and up until January 18 B#$F considered Man to be at fault and
therefore had no reason to believe there wa®d fog such an investigation; 3) in any
event, Man’s millwright crew were not experh mechanical engineering or accident
reconstruction and were not qualified to paridhis kind of investigtion; and 4) by the
time Man was put on notice, critical evider@a been lost and therefore, such an
inspection and investigation @ no longer be performed.

184. The Court finds that BASF's decisioot to notify Man of BASF’s working
hypothesis as to the cause of the Comprdadare and Man’s possible culpability in it
was consciously and deliberately magfe.

185. Thus, BASF deprived Man of the opportunityhave it or itexperts a) inspect,
examine and photograph the Compressorsinityinal post-accident state to, for
instance, test BASF's representations ahéoplacement of the subject bolts and caps
and the absence of fluids in certain partthefcompressor and assated piping; and b)
inspect, examine (microscopically or otherwjge¥t (non-destructivelor otherwise) and
photograph the bolts which it was accusetafing failed to properly tighten and which

BASF claims caused the accident.

263 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 23.

264 Of the emails introduced in support of this contentlmseph Falsone’s January 1, 2012, email to Thomas Yura
is particularly telling as to the consiéérnature of its decision to not alert Man: “Regarding need for notice, | think
we are good as far as Siemens is concerned since theyalkehin the investigation. . . . | need to understand the
contractual relationship with Mann (sic) to determingéfor Siemens need to ghem on notice.” Tr. Ex. D-72
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186. BASF claims this conduct was innocentdanconsequentiallhe Court disagrees
and finds that this conduct walearly knowing and deliberate. a case with potentially
millions of dollars at stake, BASF was, orte@mnly should have been aware of the need
for preserving evidence for all interestedkstholders to examine. BASF was, or
certainly should have beeware that its conduct woutteprive Man of important
evidence. Furthermore, the Court finds thegise failures by BASF created a significant
impediment to Man’s defense>

187. However, although the Court finds tHBASF knew that its conduct would
deprive Man of important evidence, Maas not proved that BASF’s conduct @sthe
purpose oflepriving Man of this evidenc€® There was no direct evidence of the reason
for BASF's deliberate conduct. Certainly am@asonable inference from these undisputed
facts is that BASF desired tieprive Man of this evidence. But an equally plausible
inference is that BASF was in a hurry td ge Compressor back on line and its EO Unit
back in production so as toinimize its financial losse&’

188. In addition to depriving Man of the opporiity to inspect the Compressor in its

post-accident state, BASF failéo preserve the bolts which it claims were left un-

tightened by Man. Despite the obvious importance of preserving the subject bolts for later

testing, BASF admittedly failed to do so.

265 See, e.gExpert Report of Tom Shelton, Ph.D., Tr. Ex. D-283, at 8 (“The degree to which thevéats
tightened at the time of the accident could have more probably than not been determinedifdfese failure
analysis had included a sufficient analysis and documentation of the bolts and bearingEgpes.t’)Report of
Steven Kushnick, P.E., Tr. Ex. D-284, at 62 (“Formal hardware inspection would have griofidmation useful
or pivotal in determining the issues in the failure of the C-300 compressor.”).

266 The legal implications of this finding are discussed in the Conclusions of Law s&et®imfraSection V.B.

267 Indeed, this conclusion seems to be supported by Man’s expert Dr. Tom Shelton, who stdtedtaaty notes
of RCFA leader Aaron Rose appeared to be directed toward answering the question “lyawttes Ithing back in
service; how do | get it fixed.” Trial Test. of Tom $ba, Ph.D., Trial Tr. vol8, 188—89, Doc. 190.
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189. In addition to failing to preserve theltsy BASF failed to preserve the pre-start-
up check lis€®® which may well have proved an important piece of evidence on the issue
of whether the Compressor was propethecked for liquids before start up.

190. However, the Court also finds that Mhaas failed to prove that BASF's loss of
the bolts or checklist was done for the purpaiséepriving a potengil opposing party of
its use. Rather, as stated ahawe equally plausible explanati is that BASF, in its rush
to return the “lifeline of th@lant” and the “heart and sood [their production] process”

to operational status and stem the finangiekéding caused by its loss, BASF cut legal
corners by avoiding what was clearly ragudi of it: making this critical evidence
available for inspection, possible testiagd photographic documentation to all
concerned stakeholders. Man has failed to sim@re probably than not, that it was the
former and not the latter.

191. A separate but interrelated issudvian’s attack on the methodology and
conclusions of BASF's RCFA. The Court ctues that the methodology used by BASF
was sloppyat bestand its conclusions unreliable.

192. Clearly, this was no ordimga accident. BASF knew frorthe beginning that this
would involve the shutdown of a profitablerpaf its business for a significant period of
time and that this would result millions of dollars of losse¥? Yet the manner in which

the investigation was carriedtonas strikingly amateurish.

268 Trial Test. of Leonard Landry, Trial Tr. vol. 3, 1124 Doc. 185 (admitting he realized it would have been a
“good idea” to preserve the evidence dmat it was a “serious incident” but he “did not think to pick up those check
lists.”).

269 |n BASF’s January 18, 2012, notice of claim and demand that Man notify its insurers, BASF’s Taosptke

of the “significant damages being sustained as a result [of the Compressor failure].” Tr. Ex. J-40, at 1.
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193. BASF’s Guideline for RCFA was introduced &s Ex. P-37. It is clear under this
Guideline that an RCFA was required to be perfori@thdeed, because this event
involved a unit shutdowanda “large, expensive repdite., [greater than] $25,000
...),” a“ ‘Formal' RCFA” was called fof’*

194. The purpose of BASF's RCFA procedure wasmgure the “correct identification
and elimination of the causes of equiptii@fure [so that] plant availability and
effectiveness will be improved “From this, corrective actits are then developed and
implemented 2”2 Team members were responsibte only for determining the root
cause but also for “data and evidence ctilba, . . . recommending corrective actions
[and] reporting the results and recommendations from the REEA.”

195. The RCFA procedure called for “inforiti@n and data gathering” to be
“comprehensive?’® An “[iimpartial [rlepresentativésomeone who has no stake in the
outcome)” was to be included on the team, and the team was permitted to utilize “vendor
representatives, witnesgesd] technical experts:™ “Once the root causes have been
identified and validated, the RCFA Teahosld develop recommendations and propose
corrective actions to prevent eliminate future recurrence$’”

196. The Court finds that these proceduresigieed to insure a fair, comprehensive,

open and objective investigatiomnto what caused the event, were largely disregarded.

210 BASF's Guideline for RCFA, Tr. Ex. P-37, at § 4.1: An RCFA “is to be performed” whereeam @ccurred
“that resulted or could result in a Unit shutdown or produeiity issues” or a [lJarge, expensive repair.” Even for
“smaller events,” “[a]n Informal RCFA should be performdd.’at 8§ 4.1 & 4.1.2.

2111d. at § 4.1.1.

2721d. at § 1.

2131d. at § 2.

27141d. at § 5.2.

251d. at § 4.2

27%|d. at 88§ 4.2.1 & 4.2.2.

2171d. at § 4.7
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197. Aside from BASF's own guidelines, theeare a variety of nationally published
standards for the proper way to condarctRCFA, including those issued by the
American Society of Mechanical Engineehsnerican Society of Testing Materials, and
the American Society of Metaté® The Court accepts the opinion of expert witness Dr.
Tom Shelton that BASF’s RCFA did nfatllow or meet these standards.

198. The Court agrees with Shelton’s testimy that the RCFA and investigation did
not utilize the usual and stdard tools and techniques whiare used in this kind of
inquiry and, as a result, theeis simply insufficient dat&° to support the conclusions
reached by it®!

199. The Court finds Aaron Rose’s explamets for these defiencies unconvincing.
He admitted, for instance, that “it was tio¢ usual practice” to conduct interviews not
documented in some manner; yet, his exglandor there being none in this case was:
“There isn’t a defined standardsay that that has to be document& His

explanations for having no written findinggnclusions, recommendattis, or record of
the meeting in which he revealsdme are equally unpersuasive.

200. The Court is unimpressed by BASF’'s arguttéat there is no legal requirement
that an RCFA be done at all. Since BASBWwn guidelines required an RCFA to be
performed and set parameters for the wahould be conducted and since the findings
and conclusions of its RCFA form a cenfpalt of its claim, it would have behooved

BASF to conduct the RCFA in a normal and acceptable manner. It did not.

278 Trjal Test. of John Shelton, Ph.D., Trial Tr. vol. 8, 199—200, Doc. 190.

280 The Court agrees with Shelton’s conclusion that tiqgraphs alone are insufficient to allow an adequate
conclusion to be drawid. at 198.

281|d. at 147—49, 155—75.

282 Trjal Test. of Aaron Rose, Ttidr. vol. 2, 85, Doc. 184.
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201. The Court also agrees with Shelton ttiegt return of the Compressor without
incident following repairs at TurboCare doeot mean the RCFA reached an accurate
conclusion as to the cause of the failtfre.

202. In addition to being inadequatelyrmucted and not properly documented, the
RCFA'’s conclusion that loose bolts on the loggacap were to blame fails to account for
the fact that there were many bolts loogerahe accident, most of which, even under
BASF’s theory of the case, Man would hawed no reason to touch. This point is
considered in more detarifra.

203. In conclusion, the Court finds that BAS#entionally deprived Man of access to
important evidence. However, Man has failegrove that BASF's intent was for the
purpose of depriving Maof the evidence.

204. Asto BASF's RCFA, the Court finds thiatwas poorly donerad gives no weight
to its conclusions for the following reasons:

a. Rose began with the belief that ledsolts were to blame and did little
to rule out other possible causes during the approximate three weeks
the RCFA lasted®

b. The bolts in question and recepts;lkey evidence in the RCFA’s
working hypothesis, were not preged, inspected microscopically, or

tested metallurgically.

28 Trial Test. of Tom Shelton, Ph.O0rial Tr. vol. 8, 193—94, Doc. 190.

284 The Court agrees with expert Stew@mshnick that the “Root Cause Failiveas] already a ‘done deal’ before

the RCFA meeting was ever held.” Expert Repoistven Kushnick, P.E., Tr. Ex. D-284, at 8&e alscEmall

dated December 31, 2011, from Kevin Mc@4 Tr. Ex. D-70 (“The root cause it clear yet, but the bolts on the
bearing end caps were found loose...”); Email dated January 1, 2012, from John Richard, Tr. Ex. D-71 (“We are
conducting an RCFA to ‘officially’ determine the reasontfee failure, but during the initial investigation we found
that the bolts on the bearing end caps were only hghtktied.”). Also supporting this conclusion is the email

string quoted in Kushnik’s expert report, Tr. Ex. D-284, at 20-27.
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c. Man was not informed or involved in the RCFA (although BASF’s
guidelines allowed for thi$}® and was denied access to key evidence
once demand was made on it.

d. Although the RCFA had sevémther team member&®they did little
other than to gather information for Rose.

e. While Rose was authorized by RCFA guidelines to consult outside
expert$®” and even considered doing tHi&he chose not to do $&’

f. Contrary to BASF’s own guidi@es, the RCFA produced no
statements, findings, conclusionsgcommendations of any kind nor
was there any written documentatiof the meeting at which the
findings were presented®

E. Arguments of the Parties — Work Done by Man
205. A key question is whether Man’s crewesvtouched the subject bolts, either

intentionally in carring out their assignment oradvertently. A second question is

285BASF'’s Guideline for RCFA, Tr. Ex. P-37.

286 Team members included Joe Parisola, Kyle Fredefialen Jaworski, and “go-betweeKritie Pickering. Trial
Test. of Aaron Rose, Trial Tr. vol. 2, 6—7, Doc. 184.

287 BASF'’s Guideline for RCFA, Tr. Ex. P-37, at 88§ 4.2.1 & 4.2.2.

288 Email dated January 2, 2012, from Rose to McCarrol (BASF_MAN000277), Tr. Ex. D-73 (tve hidive an
expert in turbo compressors who would be willing to asgt$t verifying details for the RCFA basically just to keep
me honest, | think that would be helpful.8ge alsd&mail from Falsone to Yura (BASF_MAN0002356), Tr. Ex. D-
72 (“Kevin and | discussed the need for a third party expert to serve as a neutral observer. | think wevidine fine
Aaron Rose there for now. Aaron should call for third party support if the analysis goes beyond his level of
expertise.”).

289 \While Rose claims that these experts were consultedvidence shows that they were present only for the final
January 24 presentation of the conclusions of the RCRaI. Tlest. of Aaron Rose, Trial Tr. vol. 2, 82—83, Doc.
184.

290 The Court wholeheartedly agrees with Tom Shelton’s conclusion that “[T]he root cause analysis performed
by BASF did not contain sufficient dogentation to support the conclusioeached and that would provide parties
with sufficient information to independently verify the results of the analysis.” Expert Report of Tom Shelton,
Ph.D., Tr. Ex. D-283, at 8.
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whether Man’s work required it to check thabject bolts for tigimess before returning

the Compressor to BASF.

1. BASF's Position

206. BASF contends Man'’s crew loosened anehtlfailed to properly retighten the B-

Side bearing cap bolts, which ultimategsulted in the dastrophic failuré®!

207. While BASF has no direct evidence thiais is so, it points to the following

circumstantial evidence isupport of its position.

The work Man agreed to perform on the Compressor was expressed in
the scope of work included in its Quét&(issued only a day before

work began). This work neces#arequired the loosening and
retightening of these bolts. The foughd fifth steps in the Scope of
Work were to “[rlemove the nia upper gear case cover”; and

“[inspect journals and bearingBoth of these steps, if performed,
would have involved loosening tlhhearing cap bolts that were found
loose after the failufé€® and which BASF maintains caused the

failure 294

The Quote was “the only scope of work that was present on the job
site...,”?% and therefore, suggests BR, Man’s crew must have
followed it.

With the exception of a small leak, the Compressor had been operating
properly prior to Man’s work on the Compressor.

From the time that the Compressor was handed over to Man for repair
until the time that Man handed the Compressor back to BASF for start-
up, no one other than Man performed work on the Compré¥sor.

Yet, within a very short time after Man completed its work and
returned the Compressor to BASF for start-up, and within 17 seconds
of start-up, the Compressor failed.

21 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 55, 83.

292 Man Quote, Tr. Ex. J-1, at 1.

293 Dep. of Rene Scholz, Tr. Ex. P-416-J, at 82:7-845k#also Trial Test. of James Spinks, Trial Tr. vol. 5, 57, Doc.
187; Trial Test. of Mervin McCon, Trial Tr. vol. 5, 161, Doc. 187.

2% See, e.gBASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 58-62.

2%|d. at 77-78.
2% |d. at 54;seealso Trial Test. of James Spinks, Trial Tr. vol. 5, 35, 138, Doc. 187; Trial Test. of Roger Craddock,
Trial Tr. vol. 6, 34—35, 39, Doc. 188.
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e “No [Man] employee can say with camty that [Man] did not loosen
the bolts because no [Man] employee was on site for the entirety of the
job."297

e BASEF further argues that, everMian did not do so intentionally, it
must have loosened the bearing bafis during their work, even if
inadvertently. In removing the dry gas seals, Man admits it had serious
problems removing the seals dualid and polymer buildup, and Man
attempted several methods of removing the seals before they were
successfut® These methods included pulling on the seals, hammering
and chiseling around the sealsjng a heat gun, and spraying
lubricant?®® This work applied significant pressure and force to the
seals, which are within two tbree inches of the bearing c&f$In
fact, so much force was applieatiseveral all-thread bolts were
repeatedly broken during the effort.

e BASF's expert, Dr. Fernando kenzo, suggests that Man was
responsible for loosening the bolig opining that the loose bolts,

among other items, “all point to the faulty workmanship and deficient
working and supervision procedisron the part of [Man] . .3%

208. In any event, BASF argues, even if Mdid not work directly on these bolts, it
nonetheless should have inspectether parts [of the Compseor] within the immediate
proximity of [Man’s] work that coud have been affected by its work?Since the
subject bolts were “within two to three iredi of the dry gas seals that Man admittedly
changed?® had it done so, Man would have discovered the loose bolts, would have

tightened them, and would have cegsently averted the catastropgfte.

297 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 83.

2% Trial Test. of Mervin McConn, Trldlr. vol. 5, 171—72, Doc. 187.

29 Trial Test. of James Spinks, Trial Tr. vol. 5, 38—39, Doc. 187; Dep. of Rene Scholz, T¥ExRat 27:14—
28:4.

300 Mr. Spinks testified that the work needed in order to remove the old dry gas seals “consglevsdal down [the]
job.” Trial Test. of James Spinks, Trial Tr. vol. 5, 44, Doc. 187.

301 Preliminary Report of Fernando Lorenzo, Ph.D., P.E., Tr. Ex. P-317, at 6.

302 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 84 (citing Trial Test.rof Roge
Craddock, Trial Tr. vol. 6, 68, Doc. 188).

303 |d

304 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 33—34, 84—85.
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209. While conceding that Man’s crew members deny having touched the bolts, BASF
argues there are significatiscrepancies and inconsistées within this testimony®®
210. Inits Reply Memorandum, BASF argudst Man’s arguments generally are
supported by “incorrect citi@ns, incorrect testimony, [] aorrect identification of
documents or testimony . . .” and an overstatement of “the testimony of several withesses
by stretching what they have said/bad the metes and bounds of argumentatith.”

2. Man’s Position
211. Not surprisingly, Man’s position is dramedily different. Man claims it did not
remove the bearing cap or touch the sutipedts, intentionallyor inadvertently, and
therefore cannot be responsibide the Compressor’s failure, en if the loose bolts are to
blame. In support of this contentitMan relies on the following points:

a. Unlike BASF, Man points to direct evidence, in the form of eyewitness
testimony, to support its position. The Man crew members who actually
performed the work on the Compressorfommnly deny that they touched the
bolts at issué®’

b. Furthermore, says Man, no witness orkas who testified by deposition or
trial (be they BASF, Turner or Siemens) testified that they saw Man workers
perform work on these bolts, includingi®eScholz, the Siemen’s consultant

hired to assist in the joi3®

305 Reply Mem. of BASF Corp. to [Man’s] Post-Trial Findings of Fact and Conclusions of Law, Doc. 196 at 5—7.
3061d. at 2 & nn. 2—6.

307 Trial Test. of James Spinks, Trial Tol. 5, 112—13, Doc. 187; Trial Tesif Mervin McCon,Trial Tr. vol. 5,

209, Doc. 187; Dep. of Kenneth Thompson, Tr. Ex. P-41&tB5:2—13; Dep. of Alan Gill, Tr. Ex. P-416-D, at
40:11—25, 41:1—4.

308 Dep. of Rene Scholz, Tr. Ex. P-416-J, at 74:6—75:4, 41:2—17, 41:25—42:3, 42:10--16:-420.
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c. Man points to circumstantial evidenceifown. If, as BASF insists, its
Purchase Order (and not Man’s Quasethe contract which controlled the
work being done by Man, the scope ofrv the Purchase Order controlled
and included only the replacementdo§ gas seals which would not have
required Man to remove the bearicaps and touch the associated btifts.

d. Furthermore, if the Purchase Ordentrols, its issuance constituted, by its
very language, “a rejection” of Man’s Quété Thus, argues Man, if the
scope of work contained in Man’s December Quote was rejected, as was
common practice at BASF, the scopenalirk was that created by BASF's
Purchase Order, i.e. the ciggng of the dry gas seal alofié.

e. Every BASF or Turner Industries faeitness with persom&nowledge of the
dry gas seal change job testified tletsening the bolten the bearing cap
would not have been necessary forrd@acement of the dry gas seals that
MAN Diesel was hired to chang& Internal BASF emails sent as a part of its
post-event investigation also confirmathmerely changing the dry gas seals
would not have required warlg on the bolts in questiot® Indeed, BASF

admits same in its post-trial briefidt.

309 BASF Purchase Order (BASF_MANO0000260-0000269), Tr. Exed-&iso Trial Test. of Kyle Frederick, Trial
Tr.vol. 4, 123, Doc. 186.

310 BASF December Purchase Order (BASF_MANO0000260-0000269), Tr. Ex. J-2, at 1, 4.

311 Trial Test. of Kyle Frederick, Tal Tr. vol. 4, 123, Doc. 186.

312 Dep. of Steven Laiche, Tr. Ex. P-416-C, at 39:9—17, 39:25—40:03; Dep. of Grant Mayers, A4 16-B, at
41:15—23; Dep. of Jonathon Richard, Tr. Ex. P-416-M, at 180:19—24, 193:10—14; Dep. of Relze BclEX.
P-416-J, at 74:25—75:04, 41:25—42:03, 42:10—15, 42:16—20.

313 Meeting Minutes dated 1-01-12 (BASF_MANO0007462), Tr. Ex. D-77; Email to MetzgerRas® regarding
bearing caps being prepped (BASF_MANO0003395), Tr. Ex. D-83.

314 Reply Mem. of BASF to [Man’s] Post-Trial Findings and Conclusions, Doc. 196 at 12 (“BASFndd dispute
that if the scope of the work was limited to changingdityegas seals alone then the bearing end cap bolts would not
need to be loosened.”).
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f.

On December 28, before work began, James Spinks spoke to Turner
employees Mason Cook and Steve Laiche, during which time Spinks revealed
his understanding that the gear case dicheet to be “splitsince the job of
inspecting the bearings and journgited in BASF’'s December Quote

would not have to be done and tbaty the dry seals would have to be
replaced®®

Man insists that all other documentandaestamentary evidence on this issue
shows that thactualwork performed on December 28-30, was to change the
dry gas seals and nothing efsg.

Man also points to the fact that BASHhvestigation revealed that some 20

bolts were found loose on the Compressor after the failure. Of these, some 12-
16 would not have been loosenedagsart of removing the bearing caps.

This, argues Man, supports Kushnick’s das®n that all bolts (including the
bearing cap bolts) loosened as a resthe vibration associated with the

event itself and not any maoulation by Man employee$? It also supports

the conclusion of metallurgist Dr. froShelton, who testified that, “because

you have so many other loose bolts on this thing, and some of them not in

areas which are deformed, that vibwatimay have played a role in it . 31

315 Trial Test. of James Spinks, TiriEr. vol. 5, 116—17, Doc. 187.

316 Man cites the following evidence: Dep. of Grant MaydT. Ex. P-416-B, at 41:15—23; Dep. of Jonathon
Richard, Tr. Ex. P-416-M, at 180:19—24, 193:10—14; Dep. of Rene Scholz, Tr. Ex. P-416-J, at 74:25—75:04,
41:25—42:03, 42:10—20; Dep. of Steven K. Laiche, Tr. Ex. P-416-C, at 39:9—17, 390253+ #rial Test. of

James Spinks, Trial Tr. vol. 5, 19, Doc. 187; Trial TesMervin McCon, Trial Tr. vol. 5, 211, Doc. 187.

317 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 29—30 (citing Compressor Schematic,
Tr. Ex. D-90, and Hand Written Na®f Aaron Rose, Tr. Ex. D-224ee alspDef.’s Post Trial Findings of Fact

and Conclusions of Law, Doc. 193 at 52; Expert Report of Steve Kushnick, P.E., Tr. Ex. 8-28432, 61—62 .

318 Expert Report of Steven Kushnick, P.E., Tr. Ex. D-284, at 62.

319 Trjal Test. of Tom Shelton, Ph.Drrial Tr. vol. 8, 203, Doc. 190.
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i. Furthermore, Man argues that all bolts and fasteners that Man adnuficdly
loosen, remove and then replace as phitie replacement of the dry gas seal
were all found to be Ight” after the failure®?

] In any event, Man’'s expert mechaniealgineer Steve Kannik, opined that
the cause of the failure was not loose Béttsut “liquid in the suction
line.”®?2 So, even if Man did loosen theltsy this could not have caused the
accidental shut-down of the Compressor.

212. As to the charge that Man owed an oltiigga to inspect the subject bolts, even if
they did not work on them, Man replies tlitatonly job was to replace the dry gas
seals$2 which it did correctly. Further, Man argaithat BASF’s own start-up check list
demonstrates that the job of “inspectinigbaaring caps to ensure they are secure”
belonged to BASF, not Mait?

213. While Man concedes that its work was penfied within inches of the bearing cap
bolts, it insists that those b® were separated by a metalwtel and that their hammering

could not have inadvertently loosened the bearing cap¥Bolts.

320 Def.’s Post Trial Findings of Fact and Conclusiont@f, Doc. 193 at 44 (citing Trial Test. of Aaron Rose,

Trial Tr. vol. 2, 27, Doc. 184%ee alspDep. of Rene Scholz, Tr. Ex. P-416-J, at 41:2-13; Trial Test. of Aaron Rose,
Trial Tr. vol. 2, 27, Doc. 184; Trid est. of Fernando Lorenzo, Ph,Drial Tr. vol.4, 65, Doc. 186.

321 Expert Report of Steve Kushnick, P.E., Tr. Ex. D-284, at 61.

3221d. at 62.

323 Trial Test. of James Spinks, Trial Tr. vol. 5, 15, 104, Doc. 187.

324 Defendant’s Rebuttal to BASF’s Post-Trial Proposed Findings and Conclusions, Doc. 195 aeialdg

Def.’s Post Trial Findings of Fact and Conclusionsaiv, Doc. 193 at 47 (citing Recycle Start Up Checklist
(BASF_MAN 0000639), Tr. Ex. J-7, at item 8); Expert Report of Steve Kushnick, P.Ex.TD-284, at 40. BASF
counters that “[w]hile the checklist does instruct the opesdtoinspect all bearing caps to ensure they are secure,
testimony [was] submitted that this inspections has allwegs a visual inspection and that BASF personnel [did]
not possess the necessary tools onsite to check the tightness of the bolts.” Reply Mem. of B8} Post-

Trial Findings and Conclusions, Doc. 196 at 4&e alsdRebuttal to BASF's Post-Trial Proposed Findings and
Conclusions, Doc. 195 at 11.

325 See, e.g.Demonstrative aids showing compressor, Tr. Exs. D-277, D-278, & D-279; Trial Test. of James Spinks,
Trial Tr. vol. 5, 51, 113-15, Doc. 187.
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F. Findings of Fact — Work Done by Man

214. On this central factual dispute the Coiimds that BASF hafailed to carry its
burden of proof. While there is evidence pwmigtin both directions, the Court finds the
weight of the evidence favors Man.

215. Man’s crew uniformly denied having touched these 8ft8vhile BASF

correctly points out that there are someoimgistencies in parts dfie accounts given by
Man’s crew member&, on this key point they are consistent, and the Court finds the
testimony credible and consistewith the other evidence.

216. Nor were any witnesses presented wlanclto have seen Man’s crew work on
these boltg?®

217. The parties envisioned that BASF’'s Purchase Order would control the work done
on the Compressor. The Scope of Work in ttatument called only for the dry gas seals
to be changed. That being the case, Maresvarould have had no reason to work on the
bearing caps since loosening the bolts orbdering caps would not have been necessary
for the replacement of the dry gas s¢htt MAN Diesel was hired to chanéd@ BASF
agrees. “BASF does not dispute that if thepgcof work was limited to changing the dry

gas seals alone then the bearing encbodts would not need to be loosenéé”

326 Trial Test. of James Spinks, Trial Tol. 5, 112-13, Doc. 187; Trial Tesif Mervin McCon, Trial Tr. vol. 5,

209, Doc. 187; Dep. of Kenneth Thompson, Tr. Ex. P-41&tB5:2—13; Dep. of Alan Gill, Tr. Ex. P-416-D, at
40:11—25, 41:1—4.

327 Reply Mem. of BASF to [Man’s] Post-Trial Findings and Conclusions, Doc. 196 at 5—6.

328 Dep. of Grant Mayers, Tr. Ex. D-416-B, at 41:15—23; Dep. of Jonathon S. Richard, Tr. Ex. P-416-M, at
180:19—24, 193:10—14; Dep. of Rene Scholz, Tr. Ex. P-416-J, at 74:24—75:04, #1:2:25—42:03, 42:10—

15, 42:16—20.

329 BASF’s Purchase Order (BASF_MAN0000262), Tr. Ex. J-2, at 3; Dep. of Steven K. Laiche, Tr. Ex. P-416-C, at
39:9—17, 39:25—40:03; Dep. of Grant Mayers, Tr. Ex. P-416-B, at 41:15—23; Dégnathon S. Richard, Tr.

Ex. P-416-M, at 180:19—24, 193:10—14; Dep. of Rene Scholz, Tr. Ex. P-416-J, at 74:25—75:04, 41:25—42:03,
42:10—15, 16—20.

330 Reply Mem. of BASF to [Man’s] Post-Trial Findings and Conclusions, Doc. 196 Set2als®ASF's

Purchase Order (BASF_MANO0000262), Tr. Ex. J-2, at 3; Dep. of Steven K. Laiche, Tr. Ex. Pa1380—17,
39:25—40:03; Dep. of Grant Mayers, Tr. Ex. P-416-B, at 41:15—23; Dep. of JonatR@h&d, Tr. Ex. P-416-
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218. But, argues BASF, Man'’s crew must have worked on these bolts based on the
mistaken belief that the Man Quotentrolled. This contention is belied by the
conversation Man’s crew chief, James Spjried with Turner’s Steve Laiche before
work began where Spinks expressed his opithat, because he and his crew were only
going to be changing out the drysgseals, they weren’t going bave to “split the case,”
which would require removing the bearing céfs.

219. While BASF does not label it as $yBASF makes an argument akirrés ipsa
loquitur: because the Compressor catastrophidallgd within 17 seonds of start-up,
because bearing cap bolts were foundéaafser the failure, and because Man was
working on or near these bolts, Man must hiaesened the bolts and caused the failure.
220. An important piece of evidence miliest against such reasoning. If Man
undertook to remove the bearing caps and thiged to properly retighten them, one
would not expect to find loose boltslatations on the Compressor which, even under
BASF’s expanded view of what Man did, wes@me distance from and unconnected with
the work which Man did. Yet, this was oongthe findings of BASF'’s investigatioti? Of
the some 20 bolts found loose on the Compreaiter the Compressor failure, some 12-

16 of them would not have been looseasd part of removing the bearing c&is.

M, at 180:19—24, 193:10—14; Dep. of Rene Scholz, Tr. Ex. P-416-J, at 74:25—7528442:03, 42:10—15,
42:16—20.

331 Trial Test. of James Spinks, Trial Tol. 5, 116—17, Doc. 187. In Man'’s brief, Man claims that Turner employee
Steve Laiche told Spinks that the gear case would na k@ be split. Def.’'s Post Trial Findings of Fact and
Conclusions of Law, Doc. 193 at 27. This is incorrect, as noted by BASF in its Reply Memorandum, Doc. 196 at 2,
13 & 2 n. 3. It is clear from Spinks’ testimony, that Spinks made this statement to Laiche anckngtrsa
Nonetheless, it shows that Spinks was under the belief before the work started thaldheotvoeed to remove the
bearing cap orssociated bolts.

332 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 29—30 (citing Compressor Schematic,
Tr. Ex. D-90, and Handwritten note§ Aaron Rose, Tr. Ex. D-2243ge alsdef.’s Post Trial Findings of Fact and
Conclusions of Law, Doc. 193 at 52; Expert Report of Steve Kushnick, P.E., D-284, at 29, 32, and 61—62.

333 Expert Report of Steve Kushnick, P.E., D-284, at 32; Dep. of Rene Scholz, Tr. Ex. P-416-J, d24202—
Compressor Schematic (BASF_MANO0002577), Tr. EX9@Handwritten notes from Aaron Rose (BASF_MAN
0007652-0007658), Tr. Exs. J-36 & D-224.
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221. Asto BASF's alternative allegation thisian must have inadvertently loosened

the bolts during its work on the dry gas sedlich work was very close to the subject
bolts334the Court finds that this speculative assertion is belied by the fact that the bolts
were separated from Man’s work area by a metal volute which would have made such
highly unlikely, if not impossiblé®

222. BASF’s argument that, regdeds of whether its crew loosened the bolts, Man is
nonetheless liable by failing to inspect thats before returning the Compressor to

BASF is equally unavailing. Man clearly hadiaty to return the area of the Compressor
where it had replaced the sealpioper order, and this it ditf® The Court finds that the
evidence does not support thdan had a duty, contractuaxpress or implied, to go
beyond that.

223. Indeed, there was evidence submitted suggesting that BASF’s own operators had
the duty to “check all # bolts” on the Compress®Y. BASF concedes that its “checklist
does instruct [BASF] operators to inspelébaaring caps to ensure they are securéf,]”

but argues that “this inspeati has always been a visuiagpection and . . . BASF
personnel do not possess the necessarydaslge to check the tightness of the boffs.”
Regardless, BASF failed to proveattthis duty belonged to Man.

224. In sum, BASF has failed to prove thdan’s conduct, negligent or not, was

responsible for the failure of the Compressor.

334 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 16.

335 See, e.g Demonstrative aids showing compressor, Tr. ExX27D-D-278, & D-279; Trial Test. of James Spinks,
Trial Tr. vol. 5, 51, 113—15, Doc. 187.

336 Trial Test. of Aaron Rose, Ttidr. vol. 2, 27, Doc. 184see alsdep. of Rene Scholz, Tr. Ex. P-416-J, at 41:2—
13; Trial Test. of Fernando Lorenzo, Ph.D., Trial Tr. vol. 4, 65, Doc. 186.

337 BASF Recycle Start Up Chidést, Tr. Exs. J-7 & D-1see alsASF Corp.’s Post-Trial Proposed Findings and
Conclusions, Doc. 197 at 47.

338 Reply Mem. of BASF Corp. to [Man’s] Post-Trial Findings of Fact and Conclusions of Law, Doc. 196 at 19.
339 |d
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G. Arguments of Parties — Fault and the Cause of the Failure
225. Given the Court’s conclusion that Marcsnduct was not the cause of the claimed
damages, issues of Man’s fault and the cause of the Compressor failure (loose bolts vs.
liquid ingestion) are academic ones and needaotsolved by the Court. Nonetheless,
the Court briefly considers them.

1. BASF's Position
226. BASF makes a broad based attack omMlavork practices and documentation,
including its failure to make, keep, or prdeito BASF work notes or a work report and
its failure to use torque wrench&s.
227. More specifically, BASF’s strenuouslygres that the loodgearing cap bolts
were caused by Man’s negligent failure to mdy retighten them and/or Man’s failure
to ensure they were tight befarturning the Compressor to BASF.
228. After Man’s crew removed its lock fro the Compressor aigASF completed its
pre-start-up checklist, the Compressor wt@sted and immediately experienced a
catastrophic failure. BASF contends it is mbkely than not thathe bearing cap bolts
being left loose on the B Side thfe Compressor caused the failure.
229. BASF’s expert Fernando Lorenzo, Ph.Bpjned that the loose bolts were the
most likely cause of the Compressor fegluDr. Lorenzo agreed with the RCFA’s
determinations by concluding that, for a feéluo have occurred after only seventeen

seconds of operation, the most likely caustheffailure was the presence of loose bolts

340 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 84e3generallyirial Test. of
Roger Craddock, Trial Tr. vol. 6, 58—66, Doc. 188.
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on the B Side of the Compress$étin Dr. Lorenzo’s opinion, if the bolts had been
properly torqued, the failure mdsitely would not have occurret?

230. Dr. Lorenzo’s conclusions, BASF arguase supported by several facts, the first
of which is the condition of the bolts aftie failure. Dr. Lorenzo noted in his study of
the Compressor damage that the large Ablelts found loose after the failure did not
appear to have any evidence of stretchingv@r-tension as a result of the incidéit.
231. The testimony provided by Manfred Chi afé&8tle Gear Works also indicated that
the female threads were found to be used, but not damdexd.Lorenzo confirmed
Aaron Rose and Manfred Chi's assessmbptooking at several pictures that were
taken after the incident that show the female threads were free from d¥friage.
Lorenzo noted that there also appeareoetmo necking or deformation in any of the
bolts, and Dr. Lorenzo affirmed that Aarondes ability to screw and unscrew the bolts
by hand following the incident provided furth@roof that the boltsnhor the threaded
holes in the bearing coveurface, were deforme¢f

232. BASF argues that no evidence was pregskatBrmatively demonstrating that

there was any damage to the bolts or tiheale threads in the bolt holes; BASF contends

341 Trial Test. of Fernando Lorenzo, Ph.Mrjal Tr. vol. 3, 250, Doc. 185. Df.om Shelton has also agreed that there
are indications in this case that the bolts may have bees poios to start-up. Trial Test. of Tom Shelton, Ph.D., Trial
Tr. vol. 8, 201, Doc. 190.

342 Trial Test. of Fernando Lorenzo, Ph.Drial Tr. vol. 4, 69, Doc. 186.

343 Expert Report of Fernando Lorenzo, Ph.D., Tr. Ex. P-317, at 5; Trial Test. of Aaron Rak&r.Tvol. 1, 185,
Doc. 183.

344 Trial Test. of Manfred Chi, Trial Tr. V03, 20, Doc. 185; Trial Test. of Fernando Lorenzo, Ph.D., Trial Tr. vol. 3,
253, Doc. 185. Dr. Lorenzo testified that Manfred Chistiteony confirms the fact that the bolts were loose and
simply backed out because there was no damage to the male or female Thi@alisst. of Fernando Lorenzo, Ph.D.,
Trial Tr. vol. 3, 258, Doc. 185.

345 Trial Test. of Fernando Lorenzo, Ph.Drjal Tr. vol. 3, 258, Doc. 185.

346 Expert Report of Fernando Laiz, Ph.D., Tr. Ex. P-317, at 5.
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that testing under similar condins indicates that the e would have experienced
localized plastic deformation had the bdttssened during and because of the faifife.
233. Since the bolts are strong enough to stitimd the failure loads without damaging
the threads, BASF contends that there are twbyother possibilitieas to why the bolts
were found loose: (1) the bolts were lotsstart with; or (2the bolts had been
tightened, but had not been properly torqued and, consequently, back&d out.

234. BASF points to Man’s expert Dr. Tom &lton, who testified that, assuming the
design engineer had made the right calcoihatin what torque was to be put onto the
bolts3*° then all properly torqued bolts would have stayghttinstead of some—but not
all—backing out®

235. Dr. Lorenzo testified that the damage to the Compressor is consistent with the
bolts having been loose prior to startfpBecause the bolts on the B Side were left
loose or were not properly torqued, the pafthe B Side that could move with the
bearing cap had some give aralild move away from the pom shaft. In contrast, the A
Side was completely secured, had no place to move, and received the higher impact of

friction and grinding®? The difference in damage betweér A Side and the B Side is

347 Expert Report of Fernando Loiz, Ph.D., Tr. Ex. P-317, at 6.

348 Trial Test. of Fernando Lorenzo, Ph.Drjal Tr. vol. 3, 259, Doc. 185. DShelton also testified that, if the bolts
had been properly torqued, the bolts would have been more resistant to vibration. Tridl Ti@st Sthelton, Ph.D.,
Trial Tr. vol. 8, 204, Doc. 190.

349 BASF points to the lack of testimony presented in ¢aise that would suggest that the design engineer had not
made the correct calculations. Rather, the Compressosutagssfully operated with no evidence of excessive
vibration at all times prior to this incident.

350 Trial Test. of Tom Shelton, Ph.D.,i@ Tr. vol. 8, 206—07, Doc. 190.

351 Trial Test. of Fernando Lorenzo, Ph.D., Trial Tr. vol. 4, 6—7, Doc. 486;alsdlrial Test. of Aaron Rose, Trial
Tr.vol. 1, 180, Doc. 183.

352 Trial Test. of Fernando Lorenzo, Ph.D., Trial Tr. vol. 4, 8—9, Doc. 486 alsdTrial Test. of Aaron Rose, Trial
Tr.vol. 1, 184, 186, Doc. 183.
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consistent with the reports made by Turbo€; the company to whom the Compressor
was sent for repaf®3
236. In conclusion, based upon teeidence presented at trial, BASF asks this Court to
conclude that it is more likely than not tian’s negligent failuréo tighten or properly
torque the bolts caused the Compressor failure.
237. In addition, BASF argues that Man “wasjuired to look over the Compressor
area where the bolts [were] locatetile cleaning up after the jo> BASF faults Man
for failing to check the bearing cap bolts, evedan did not touch them as a part of
their work3%°
238. BASF then attacks Man’s alternative theory of causation: that the damage was
caused by liquid intrusion, wherein conderwatormed in piping upstream from the
shutoff valve, moved downward and eetthe A Side and B Side impellers.
239. BASF argues that there are several reasons whyglestion theory of Man’s
expert Steven Kushnick is wrong:
e The Compressor is a centrifugal congs@ that is not affected by the
presence of liquids in the gageam in the same Manner as a
reciprocating compresséi®
e When a centrifugal compressor experiences damage caused by liquid
ingestion, the damage will manifest as wear, spedyicatthe outlet
section of the impeller. Wear caddey liquid ingestion is caused by

the rapid acceleration of entrapped liquid to the point that cavitation
may develop and result in sifiecant wear on the outlet of the

353 “There appears to be some amount of damage to the A location pinion bearing lower gear ca&ebsaditig
cover. The amount of damage on the B location is approx. 50% of the A locatiod.’SEieice Operations Daily
Status Report — January 8, 2012, Tr. Ex. P-135.

354 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 33 (citing Dep. of James Landry, Tr.
Ex. J-87, at 107:16—109:17).

355 BASF Corp.’s Post-Trial Proposed Findings and Conclusions, Doc. 197 at 33—34.

356 Expert Report of Fernando Loiz, Ph.D., Tr. Ex. P-317, at 7.
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impeller. No excessive or cavitatidype wear or damage was reported
or observed on the impellet¥.

e Itis unlikely that failure due tbquid ingestion would present itself
within seventeen seconds of the star{ip.

e The inlet guide vanes were set at&@rees at the time of the start-up,
which would deflect any liquid thatould enter the inlet line and
prevent any liquid from reaaty the impeller as a “slug®

e The volutes and other areas a# tiompressor were found dry after
the failure3%°

e Damage caused by a failure from liquid ingestion would be expected
to be consistent on bosfides of the Compresstt Here, there was
more damage to the A Side of the Compre¥Zor.

e BASF's start-up procedure includesit® steps draining any liquid that
may be present in the suction liré€%.

2. Man’s Position
240. Man argues that it cardeout its assigned duties in a safe, proper and
workmanlike manner. As proof, it poirttse Court to the fidings of BASF’s
investigation showing that ¢hbolts associated with tisbanging of the dry gas seals

were found after the event be properly tightenetf?

357 See id.

358 SeeTrial Test. of Aaron Rose, Trial Tr. vol. 1, 170—171, Doc. 183. BASF further contends that Aaron Rose
testified that certain threads became embedded in the bottom of the clearance hole. According to BASF, Mr. Rose
testified that this damage would have occurred if the beasipgvas not secure and was able to be thrusted forcefully
upward during the start-ufdl. at 189. BASF also asserts that Aaron Rostified that there is no history of significant
vibration for the Compressor that would loosen properly torqued fasteners in 17 setatdd19—220.

359 Expert Report of Fernando Loveo, Ph.D., Tr. Ex. P-317, at 7.

360 Trial Test. of Aaron Rose, Trial Tr. vol. 1, 169, Doc. 183 (“We had not seen any indication of licatebaier

internal to that machine when we disassembled it very shortly after the failure. And so while we had not necessarily
ruled that out, that was a pretty large chunk of evddesupporting that that wasn’t how this happened.”).

361 Expert Report of Fernando Loveo, Ph.D., Tr. Ex. P-317, at 8.

362 Trial Test. of Aaron Rose, Thdr. vol. 1, 168, Doc. 183.

363 Trial Test. of Leonard Landry, Tridk. vol. 3, 41—42, Doc. 185; Pre-Stalp Recycle Gas Loop Drain ChecKlist,

Tr. Ex. J-6.

364Dep. of Rene Scholz, Tr. Ex. P-416-J, at 41:2—13; Trial Test. of Aaron Rose, Trial.Tt, 27, Doc. 184; Trial

Test. of Fernando Lorenzo, Ph.D., Trial Tr. vol. 4, 65, Doc. 186.
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241. Even were the Court to find that Man worked on the bearing cap bolts, Man
argues that BASF failed to cantg burden of proof to shothat the Compressor failure
was caused by these loose bolts oaby other acts or omissions of Man.

242. Man insists that BASF’'s contention tHabse bearing cap bolts caused the
Compressor failure rests on a fatally flawR@FA and the unreliablexpert opinion of
BASF’s expert Fernando Lorenzo.

243. Supported by the expert testimony of Tom Shetfdan argues that the failure
to perform an adequate examination andyasmslof the evidence prevents this Court
from determining whether the loose baltaised the accident or were caused by the
accident.

244. Man also points to its expeSteve Kushnick who opined that the loose bolts were
not the cause of the Compressor’s faifttfaushnick, indeed, argues that the more
severe damage to the opposite side of thefessor “is inconsistent with loose bearing
cap bolts on the ‘B’ side®®’

245. As to the cause of the Compressor fi@iMan again looks to Kushnick who
opines that “liquids in the stion line to the [Compressamjore likely than not caused
the failure on 30 December 2013

246. Even if the bolts were the culprit, Ma@ontends in the alteative that BASF has
failed to prove Man crew members even toed the subject bolts and, indeed, the great

weight of the evidence shows they did #8t.

365 Expert Report of Tom SheltoRh.D., Tr. Ex. D-283, at 8.

366 Expert Report of Steven B. Kusibk, P.E., Tr. Ex. D-284, at 61.
367 |d

368 |d. at 62.
369 Seesupra Section IV.E.2 (concerning Man'’s position regarding its work on the Compressor).
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247. As to BASF’s charge that Man should have checked to ensure the tightness of the
subject bolts (even if Man was not responsibletheir loosening)Man argues that the
subject bolts were not within its scopevadrk and points to BASF’'s checklist showing
BASF, not Man, was responsible for this t&dkFurther, Kushnick opined that BASF’s
maintenance contractor Turner could and shbalk tightened the subject bolts as a part
of its removal and replacement of insulatféhEinally, Man faults the Siemens
representative for having fadlen its supervisory capacity?
H. Findings of Fact — Fault and the Cause of the Failure
248. Failing to properly torque bolts on a piecerafating (and vibrating) equipment is
shoddy workmanship and negligent conducipractusion arguably so obvious that expert
testimony is not required. But BASF has fdite prove that Mars guilty of this
conduct.
249. While BASF has presented evidence sugiggshat some aspects of Man’s work
was deficien8’? it has failed to prove Man’s defent work was a cause of the
Compressor failuré’*
250. In summary, the Court finds there &ne separate reasons BASF has failed to
carry its burden of proof to establish Mamtork was negligently performed in a way
which caused the Compressor’s failure:

e First, as is explored in detailselwhere in this ruling, even if loose

bearing cap bolts caused the fesluBASF has failed to show that

Man’s crew was responsible for tlumse bolts, either by a) loosening
and then failing to properly retigen the bolts, b) inadvertently

370 Recycle Start Up Checklist, Tr. Exs. J-7 & D-1.

871 Expert Report of Steven B. Kushkj P.E., Tr. Ex. D-284, at 40—41.

872 Def.’s Post Trial Findings of Fact and Conclusions of Law, Doc. 193 at 49-53.

373 See generallyrial Test. of Roger Craddock, Trial Tr. vol. 6, 33-112, Doc. 188; Expert ReportgaiRo
Craddock, Tr. Ex. P-316.

374 As is discussed in the Conclusions of Law section, BASF must prove causation for both its camhtatt an
claims.See infra Section V.C.
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loosening them while working in theea, or c) in simply failing to
inspect them following their work to ensure that they were tight;

e Second, aside from the question of whether Man did or did not loosen

the subject bolts, the Court finds tiBASF has failed to prove that the
loose bearing cap bolts caused the failure.

251. While BASF’s expert Lorenzo posits@glical scenario regarding how the loose
B-side bearing cap bolts calhave led to the shut-dovah the Compressor, the Court
finds that his opinion relies and is degent upon the findings of the flawed RCFA
which cannot bear the weight placed upotfdit.

I.  Summary of Findings of Fact

252. BASF contracted with Man to chandey gas seals on its Compressor.

253. BASF’s Purchase Order (tlemtire Purchase Order) constituted the contract
between BASF and Man.

254. Despite the fact that BASF knew ther@aressor, bearing caps, and related
hardware were likely to be relevant evidebhzéuture litigation, it failed to make this
evidence available to Man. However, Maildd to prove BASF’s actions were done for
the purpose of depriving it of evidence.

255. Man adequately performed @ssigned task of chamgy the dry gas seals on the
Compressor.

256. BASF’'s RCFA was poorly performed, inafieately documented and provides an
insufficient foundation for BASF’s contenti@r Fernando Lorenzo’s conclusion that
loose bolts caused the Compressor failure.

257. BASF has failed to prove that any actoorissions of Man played a role in the

failure of the Compressor.

375 See supraSection IV.D.
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V. CONCLUSIONS OF LAW

A. The Contract
258. *“A party who demands performance of an obligation must prove the existence of
the obligation.?”® Accordingly, a “party claiming the existence of a contract has the
burden of proving that the contract wasrfected between himself and his opponéfit.”
259. “A contract is formed by the consenttbk parties established through offer and
acceptance®® “Unless the law prescribes a certain formality for the intended contract,
offer and acceptance may be made orallyyriing, or by action or inaction that under
the circumstances is clearly indicative of conséf.”
260. “If there is a genuine dispeitit is left to the fact-finder to determine whether
there has been a ‘meeting of the minds’ betwberparties so as to constitute mutual
consent.?8 “Moreover, ‘[tlhe existence or noneténce of a contract is a question of
fact and, accordingly, the determination o #xistence of a contract is a finding of
fact.”381
261. The Court finds that Man’s Quote wast an offer. Louisiana doctrine has
explained:

To constitute a true offer, a declaration of will must be sufficiently precise

and complete so that the intendeshtract can be concluded by the

offeree’s expression of his own assémreby giving rise to that “mutual

consent” of the parties which, in praeticerms, is indistinguishable from
the contract itseff®?

376 La. Civ. Code art. 1831.

377 Enter. Prop. Grocery, Inc. v. Selma, In88,747, p. 4 (La. App. 2 Cir. 9/22/04); 882 So. 2d 652, 655 (citing
Pennington Constr., Inc. v. R.A. Eagle Cof1-0575 (La. App. 1 Cir. 3/3/95); 652 So. 2d 637).

78 La. Civ. Code art. 1927.

379 Id.

380 SnoWizard, Inc. v. Robinso897 F. Supp. 2d 472, 478 (E.D. La. 2012) (citation omitted).

381d. (quotingSam Staub Enters., Inc. v. Chapita011-1050 (La. App. 4 Cir. 3/14/12); 88 So. 3d 690, 694).

382 Saul Litvinoff, Consent Revisited: Offer Acceptance Option Right of First Refusal and Contracts of Adhesion in
the Revision of the Louisiana Law of Obligatio#8 LA. L. REv. 699, 706 (1987).
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262. For the reasons detailed in its Finding$-att, Man’s Quote was clearly not such
that an agreement could be reached by BA&tEese acceptance. Rathérs clear that
the Quote was merely a preparatory steyatads BASF issuing its Purchase Order.
263. BASF’s Purchase Order, on the other hand, was an offer and, for the reasons
detailed in its Findings of Fact, the Courtds that Man accepted that offer by beginning
work on the Compressor on December 28, 2011, following receipt of the Purchase Order
by Man383
264. As set out in the Findings of Fact section, the work to be performed (and which
was in fact performed) by Man per thisntract was to replace the dry gas séls.
B. Spoliation

1. Spoliation Introduction
265. Man argues that it has satisfactorihog/n that BASF committed the tort of
intentional spoliation of eviehce under Louisiana law. Alternatively, Man claims that
BASF’s spoliation entitles Man to an adverse presumption.
266. As will be demonstrated below, Man’s tort claim for spoliation is governed by
Louisiana law while Man'’s effort to obtaan adverse presumption is governed by
federal law.
267. To succeed under both federal and state the party urging spoliation must
prove that the alleged spoliator destroyetbst evidence for the purpose of depriving his

opponent of its use.

383 See lllinois Cent. Gulf R. Co. v. Int'l Harvester (368 So. 2d 1009, 1012 (La. 1978iprris v. CauseyNo. 14-
1598, 2016 WL 311746, at *5 (E.D. La. Jan. 26, 2016).
384 BASF Purchase Order (BASF_MAN 0000262), Tr. Ex. J-2, at 3 (“Repl. C-300 mech seal”).
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268. While Man proved that BASF's delibeeaactions deprived Man of access to
important evidence, Man failed to prove BASF's actions were for the purpose of
depriving Man of the use of this evideng&us, under either standia Man has failed to
prove that BASF spoliated evidence.

2. Intentional Tort of Spoliation of Evidence
269. Because jurisdiction in this case is lmhsa diversity, the Court applies Louisiana
substantive law with respect to the tort of spoliaffén.
270. In Reynolds v. Bordelgrithe Louisiana Supreme Court held that there was no
cause of action in Louisiana foegligent spoliation of evidend&®
271. The Louisiana Supreme Court has not yéedrined whether there is a cause of
action for intentional spoliation of evident® However, this Court has performed an
“Erie guess” and determined that Louisiana dodact recognize a cause of action for
intentional spoliation of evidencég®
272. In Burge v. St. Tammany Paridhe Fifth Circuit set forth the standard for claims
of intentional spoliation ogvidence under Louisiana |&#.Burgestated, “[t]he
Louisiana tort of spoliation of @ence provides a cause of actiondarintentional
destruction of evidence carried dot the purpose of depriving an opposing party of its

use”30

385 Hodges v. Mosaic Fertilizer LLL289 F. App'x 4, 7 (5th Cir. 2008) (citirigrie R. Co. v. Tompkin804 U.S. 64,

58 S. Ct. 817, 82 L. Ed. 1188 (1938)).

386 Reynolds v. Bordelgr2014-2362, p. 14 (La. 6/30/15); 172 So. 3d 589, 600.

387 Hodges 289 F. App'x at 7.

388 SeeRuling and Order, Doc. 119 at 9 n. 5 (citBgrtrand v. FischgrNo. 09-0076, 2011 WL 6254091, at *3
(W.D. La. Dec. 14, 2011)Jnion Pump Co. v. Centrifugal Tech., Indg. 05-0287, 2009 WL 3015076, at *5—*6
(W.D. La. Sept. 18, 2009)3ee also Burge v. St. Tammany Pars6 F.3d 363, 374 (5th Cir. 2003).

389Burge 336 F.3d at 363.

3901d. at 374 (emphasis added) (citiRgam v. Contico Int'l, Inc99-945 (La. App. 5 Cir. 3/22/00); 759 So. 2d 880).
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273. The Fifth Circuit has relied oBurgeseveral times in unpublished opinions and
held that a spoliation claim under Louisiana l@quires that the destruction of evidence
be both intentional and for the purpose of depriving an opposing party of & use.
While these cases are not bindititgy are highly persuasive.
274. Similarly, this Court has stated thahder Louisiana state law, “[s]poliation of
evidence is the intentional destruction of evideiecavoid providing it to an opposing
party.”3%2 Case law from other federal Lowisia district courts confirms thi
275. The Court has also reviewgdtisprudence from Louiana appellate courts and
determined that this standard apph&s.
276. Thus, as this Court has explained:

Spoliation of evidence is the inteni@ destruction of evidence to avoid

providing it to an opposing party. Fgrdiation, the destruction must be
intentional. Whether the party had @pligation to preserve the evidence

391See Adams v. Dolgencorp, L.L.659 F. App'x 383, 387 (5th Cir. 2014ifirming the denial of the plaintiff's
motions for leave to amend her complaint and reasdhatgeither of the two proposed amended complaints
“allege[d] facts showing any individual defendant intentionally destroyed the [evidencéiefputpose of

depriving [plaintiff] of its use.” ”) (quotindBurge v. St. Tammany ParisB36 F.3d 363, 374 (5th Cir. 2003Kemp

v. CTL Distrib., Inc. 440 F. App’x 240, 247 (5th Cir. 2011) (holding that the Plaintiffs’ complainifé#{ito even

plead the necessary elements of the tort [of intentigradilagion] under Louisiana lamamely, that (1) [defendant]
intentionally destroyed documents, and (2) that he did so with the purpose of depriving Plaintiffs of their use”).
392Herster v. Bd. of Supervisors of Louisiana State U@ F. Supp. 3d 627, 639 (M.D. La. 2014) (emphasis
added) (citingClavier v. Our Lady of the Lake Hospital, In2012-0560, p. 5 (La. App. 1 Cir. 12/28/12); 112 So. 3d
881, 886)).

393 See Union Pump Ca2009 WL 3015076, at *6 (“Intentional spoliation requires a showing by a plaintiff that
evidence was destroyed with the intent to deprive another party of its use at Batrand 2011 WL 6254091, at

*3 (relying onUnion and reaching same conclusioRglas v. EAN Holdings, L.L.(No. 11-2876, 2012 WL

2339685, at *3 (E.D. La. June 19, 2012) (“To state a claim for the tort of spoliation under Louisiana law the plaintiff
must plead facts sufficient to plausibly establish two elements: (1) intentional destruction of the evidence and (2)
destruction of the evidence wags fhe purpose of depriving the plaintiff of its use.”) (citikgmp v. CTL

Distribution, Inc, 440 F. App’x 240 (5th Cir. 2011)).

3% See Tomlinson v. Lantark Am. Ins. C02015-0276, p. 9 (La. App. 4 Cir. 3/23/16); 192 So. 3d 153, 160

(stating, posReynolds“Under this Court's jurisprudence, spoliation of evidence refers to the intentional destruction
of the evidence for the purpose of depriving the opmgpparty of its use at trial.”) (citations omittedyrich Am.

Ins. Co. v. Queen's Mach. Co., L@8-546, p. 9—10 (La. App. 5 Cir. 1/27/09); 8 So. 3d 91, 96 (same) (citations
omitted);Randolph v. Gen. Motors Cor@3-1983 (La. App. 1 Cir. 11/10/94); 646 So. 2d 1019, 1027 (“We find

that the trial court imposition of liability upon the Parish under the theory of spoliation of evidence was clearly
wrong since the record does not indictitere was an intentional destruction of evidence by the Parish for the
purpose of depriving the opposing parties of its use.”).
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is central to the spoliation analysiEvidence must be preserved when
“the need for the evidence in the future” is foresee#ble.

277. The Court has found that Man pravBASF’s evidence destruction was
intentional and done when it knew, or certaisiould have known #t it would deprive
Man of this evidence. But Man has not sinaivat BASF’s actions were taken for the
purpose of depriving Man of access to the evidence.
278. While the Court has serious reservations about the wisdom of applying
Louisiana’s standard under these circumstafi@asteluctantly does s’

3. Adverse Presumption (federal law)
279. “[F]ederal courts . . . applfederal evidentiary rules rather than state spoliation
laws in diversity suits3® Thus, in this case, federallayoverns the use of evidentiary
presumptions and adverse inferences based on spofigttion.
280. Under federal law, “[s]poliation of evidea ‘is the destruction or the significant

and meaningful alteration of evidence®”

3% Herster, 72 F. Supp. 3d at 639 (citations omitted).

3% |t seems to this Court that a spoliation remedy is appropréagardless of motivatigrwhere a party, aware of

the need to preserve evidence for potential litigation asdtdestruction will deprive another party or potential
party of that evidence, nonethelé&s®winglydestroys that evidence.

397 See June Med. Servs. LLC v. Kliep&B8 F. Supp. 3d 473, 528 n. 64 (M.D. La. 2016) (“However much a district
court may disagree with an appellate court, . . . [it] imeat to disregard the mandate or directly applicable holding
of the appellate court.”) (quotinghole Woman's Health v. Colé90 F.3d 563, 581 (5th Cir. 2018®)pdified,790

F.3d 598 (5th Cir. 2015)ev'd and remanded sub noWithole Woman's Health v. Hellersteti86 S. Ct. 2292, 195

L. Ed. 2d 665 (2016}gs revisedJune 27, 2016)).

3% Condrey v. SunTrust Bank of G431 F.3d 191, 203 (5th Cir. 2005) (citiking v. Ill. Cent. R.R.337 F.3d 550,
556 (5th Cir. 2003)).

399 SeeKing, 337 F.3d at 556 (citations omitted).

400 Guzman v. Jone804 F.3d 707, 713 (5th Cir. 2015) (quotRinkus Consulting Grp., Inc. v. Cammara88 F.
Supp. 2d 598, 612 (S.D. Tex. 2013¢e also Rimku$88 F. Supp. 2d at 612 (“Spoliation is the destruction of
records or properties, such as metadata, that maydwameto ongoing or anticipated litigation, government
investigation or audit”) (citation omitted)).
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281. Spoliation also includes “ ‘the failure fiyeserve property for another's use as
evidence in pending or reasonabdreseeable litigation.®*

282. “Allegations of spoliationincluding the destruction @vidence in pending or
reasonably foreseeable litigation, are addressed in feoerdbs through the inherent
power to regulate the litigation process if teduct occurs beforecase is filed or if,

for another reason, there is no statute & that adequately addresses the condtjét.”
283. “When inherent power does apply, itirterpreted narrowl, and its reach is
limited by its ultimate source—the court's need to orderly and expeditiously perform its
duties.’ 03

284. “Iltis well established that party seeking the sarari of an adverse inference
instruction based on spoliation of evidence nassablish that: (1) the party with control
over the evidence had an obligation to presératthe time it was destroyed; (2) the
evidence was destroyed with a culpable stteind; and (3) the destroyed evidence was
‘relevant’ to the party's claim or defense stiudt a reasonable trier #ct could find that

it would support that claim or defens®@?

401 Ashton v. Knight Transp., In¢Z72 F. Supp. 2d 772, 799 (N.D. Tex. 2011) (quoSBitgestri v. Gen. Motors
Corp., 271 F.3d 583, 590 (4th Cir. 2001)).

402 Rimkus 688 F. Supp. 2d at 611 (citations omitteside also Yelton v. PHI, In@84 F.R.D. 374, 378 n. 2 (E.D.
La. 2012) (quoting affirmed magistrate’s order which recognized that, because there was no aleqation
spoliating party “violated any discovery order or other directive by the Court[,]” the $polmbtions were
“properly stated pursuant to this Court’s inherent powers, and not Rule 37.").

403 Rimkus 688 F. Supp. 2d at 611 (quotingwby v. Enron Corp302 F.3d 295, 302 (5th Cir. 2002) (footnote
omitted)).

404 Rimkus 688 F. Supp. 2d at 615-16 (citidgbulake v. UBS Warburg LLC (Zubulake,220 F.R.D. 212, 220
(S.D.N.Y. 2003)).
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285.

Concerning the first requirement, “[g]enkyathe duty to presee arises when a

party ‘ “has notice that the evidence is v&et to litigation or . . . should have known

that the evidence may be relav#o future litigation.” ’ %

286.

The Fifth Circuit has recognizdabat “[a] party's duty tpreserve evidence comes

into being when the party hastice that the evidence idegant to the litigation or

should have known that theidence may be relevant®

287.

“Generally, the duty to preserve extendslt@uments or tangible things (defined

by Federal Rule of Civil Procedure 34) bytoiindividuals ‘likelyto have discoverable

information that the disclosing party mayeus support its claims or defense$%””

288.

As one district court withirhis circuit explained:

These general rules [about the dutypteserve] are natontroversial. But
applying them to determine when a dtaypreserve arises in a particular
case and the extent of that duty regsicareful analysis of the specific
facts and circumstances. It can be diift to draw bright-line distinctions
between acceptable and unacceptableduct in preserving information
and in conducting discovery, either goestively or with the benefit (and
distortion) of hindsight. Whether @servation or discovery conduct is
acceptable in a case depends on whagasonableand that in turn
depends on whether what was done—or not done—pvegmrtional to
that case and consistent with clgastablished applicable standards.
[T]hat analysis depends heavily the facts and circumstances of each
case and cannot be reduced to a generalized checklist of what is acceptable
or unacceptabl&®

405 Rimkus 688 F. Supp. 2d at 612 (quotidghn B. v. Goets31 F.3d 448, 459 (6th Cir. 2008) (omission in
original) (quotingFujitsu Ltd. v. Fed. Express Cor247 F.3d 423, 436 (2d Cir. 2001 ee also Zubulake J\220
F.R.D. at 216 (“The obligation to preserevidence arises when the party has notice that the evidence is relevant to
litigation or when a party should have known that the evidence may be relevant to future litigation.”) (quoting
Fujitsu Ltd, 247 F.3d at 436).

406 Guzman 804 F.3d at 713 (citinBimkus Consulting Grp., Inc. v. Cammara88 F. Supp. 2d 598, 612 (S.D.
Tex. 2010)).
407 Rimkus 688 F. Supp. 2d at 612-13 (quotingbulake v. UBS Warburg LLC (Zubulake,|220 F.R.D. 212, 217-
18 (S.D.N.Y. 2003) (footnotes omitted)).

408 Rimkus 688 F. Supp. 2d at 613 (footnotes omitted).
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289. Concerning the second requirement (culpshildifferent circuts adopt different
standards for the level of culpabjlitequired for an adverse presumpt{&h.For
example, “[tlhe First, Fourth, and Ninth Quits hold that bad faitis not essential to
imposing severe sanctions if there is seyeegudice, although the cases often emphasize
the presence of bad faitf®
290. However, the Fifth Circuit “permit[s] aadverse inference against the spoliator or
sanctions against the spoliatinly upon a showing of ‘bafith’ or ‘bad conduct.’ 4
291. “Bad faith, in the context of spoliatip generally means destruction for the
purpose of hiding adverse eviden¢&”
292. Other circuits that require a finding béd faith for a spoliation claim have
utilized a similar standard. For instanceMathis the Seventh Circuit remarked, “What
remains—the possibility of aadverse inference—depends on persuading the court that
the evidence was destroyed in ‘bad faith’. [(citation omitted)] That the documents were
destroyedntentionallyno one can doubt, but ‘badtfd means destruction for the
purpose of hiding adverse informatict?In Greyhound Lines, Inc. v. Wadée Eighth
Circuit explained:

A spoliation-of-evidence sanction reggs “a finding of intentional

destruction indicating a desite suppress the truth.Sfevenson v. Union

Pac. R.R. C.354 F.3d 739, 746 (8th Cir. 20043ke Richter v. City of

Omaha,273 Neb. 281, 729 N.W.2d 671-73 (2007) (unfavorable
inference where “spoliation or desttion was intentional and indicates

409 See Rimky$88 F. Supp. 2d at 614—15.

4101d. at 614 (collecting cases from these circuits).

411 Guzman 804 F.3d at 713 (quotingondrey v. SunTrust Bank of Georgi@l F.3d 191, 203 (5th Cir.2005%ge

also Consol. Aluminum Corp. v. Alcoa, In244 F.R.D. 335, 344 (M.D. La. 2006) (“although courts in other circuits
may permit the imposition of an adverse inference instruction based upon the gross negligence of the spoliating
party, the Fifth Circuit has held that such a sanction may only be imposed upon a showangfaitth or

intentional conduct by the spoliating party.” (citations omitted)).

412 Guzman 804 F.3d at 713citing Mathis v. John Morden Buick, Ind.36 F.3d 1153, 1155 (7th Cir.1998)).

413 Mathis, 136 F.3d at 1155 (emphasis in originabe alsd~aas v. Sears, Roebuck & Cb632 F.3d 633, 644 (7th

Cir. 2008) (relying orMathisand holding same).
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fraud and a desire to suppress the tiuthihtent is rarely proved by direct
evidence, and a district court has gahsal leeway to determine intent
through consideration of circumstaaltevidence, witness credibility,
motives of the witnesses in a pawlar case, and other factor8forris v.
Union Pac. R.R.373 F.3d 896, 902 (8th Cir. 2004). . ..

The ultimate focus for imposing sanctions for spoliation of evidence is the
intentional destruction of evidence indicating a detsireuppress the
truth, not the prospect of litigatioMorris, 373 F.3d at 904*

293. Evenin those circuits that do not requé finding of bad faith for spoliation, the
courts provide a similar definition of bad faith. For exampl&icron Tech., Inc. v.
Rambus In¢.the Delaware district court impostte dispositive sanction of dismissal
against the defendafi The district court recognized glegent spoliation but noted that
culpability was a factoin assessing sanctioff$. On appeal, the defendant argued that
the district court erred in determining that it acted in bad faitm that context, the
Federal Circuit provided the following description of bad faith:

To make a determination of bad faithe district courtmust find that the
spoliating party “intended to impair the ability of the potential defendant
to defend itself.’'Schmid 13 F.3d at 80See also Faas v. Sears, Roebuck
& Co.,532 F.3d 633, 644 (7th Cir. 2008) (“A document is destroyed in
bad faith if it is destroyed ‘for theurpose of hiding adverse information.’
") (citation omitted);In re Hechinger Inv. Co. of Del., Inet89 F.3d 568,
579 (3d Cir. 2007) (noting that béaith requires a showing that the
litigant “intentionally destroyedocuments that it knew would be
important or useful to [its opponernit] defending against [the] action”);
Anderson v. Cryovac, InaB62 F.2d 910, 925 (1st Cir. 1988) (finding bad
faith “where concealment was knowiagd purposeful,” or where a party
“intentionally shred[s] documents arder to stymie the opposition”);
Gumbs v. Int'l Harvester, Inc718 F.2d 88, 96 (3d Cir. 1983) (noting that
an adverse inference from destruction of documents is permitted only
when the destruction was “intentionahd indicates fraud and a desire to
suppress the truth”) (citation omittedhe fundamental element of bad
faith spoliation is advantage-seekioghavior by the party with superior
access to information necessary fa pioper administration of justi¢&

414 Greyhound Lines, Inc. v. Wad&85 F.3d 1032, 1035 (8th Cir. 2007).

415 Micron Tech., Inc. v. Rambus In645 F.3d 1311, 1316 (Fed. Cir. 2011).

416 See Micron Tech., Inc. v. Rambus Ji@&5 F.R.D. 135, 148-49 (D. Del. 2009).
417 Micron, 645 F.3d at 1316.

418|d. at 1326.
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Micron ultimately remanded to theddrict court to provide gunds for its finding of bad
faith.41°

294. Numerous district courts within th&fth Circuit have also found that, to
constitute bad faith, the spoliating partyshassentially act with the purpose of
destroying the evidence. For instanceConsolidated Aluminum Corphis Court
explained, “[flor the spoliator to haveé@ilpable state of mind,’ it must act with
fraudulent intent and a desito suppress the trutf?® In Tammany Parish Hospital
Service District No. 1 v. TravekeProperty Casualty Co. of Americthe Eastern District
of Louisiana explained that “[t]he theory gffoliation of evidence refers to an intentional
destruction of evidence for [the] purposedepriving opposing parties of its usgIn
Thomas v. Tangipahoa Parish School Bqdhe Eastern Distriaf Louisiana recently
explained:

The Fifth Circuit has not furthelefined “bad faith” in the
spoliation context, but has defined it under Louisiana law as
[t]he opposite of “good faith,” generally implying or
involving actual or construaté fraud, or a design to
mislead and deceive another, or a neglect or refusal to
fulfill some duty or some contractual obligation, not
prompted by an honest mistake to one's rights or duties
but by some interested or sinister motive. The term bad
faith means more than mere bad judgment or negligence, it
implies the conscious doing of a wrong for dishonest or
morally guestionable motives.
Industrias Magromer Cueros yelds S.A. v. Louisiana, 293 F.3d
912, 922 (5th Cir. 2002) (emphasidded); compare Black's Law
Dictionary BAD FAITH (10th €. 2014) (“dishonesty of belief,
purpose, or motive”) with idsOOD FAITH (“A state of mind
consisting in (1) honesty in belief purpose, (2) faithfulness to

4191d. at 1328.

420 Consolidated Aluminum Cor®44 F.R.D. at 343-44.

421 st. Tammany Par. Hosp. Serv. Dist. Ma. Travelers Prop. Cas. Co. of Ai#850 F.R.D. 275, 277 (E.D. La.
2008) (citingBurge v. St. Tammany Parish Sheriff's Offide. 91-2321, 96-0244, 2000 WL 815879, at *3 (E.D.
La. June 22, 2000aff'd sub nom. Burge v. St. Tammany P286 F.3d 363 (5th Cir. 2003)).
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one's duty or obligation, . . .or (4)ssnce of intent to defraud or to

seek unconscionable advantage.”).thase definitions emphasize,

the evidence must show that atgdad a dishonest, deceptive or

culpable state of mind for the cowo find that the party acted in

bad faith??2
295. Applying this standard, the Court finds tdan has failed to stain its burden of
proving that BASF destroyed ielence in bad faith, i.efor the purpose alepriving Man
of the evidence. This rule seems justitoaions where the desier of evidence is
unaware of the possible significance of the evidence in future litigation or is unaware that
his actions will result in the permanent laéshe evidence. Here BASF knew or should
have known of the importance of the evideimceontemplated litigation and knew that
its conduct would foreclose Man’s accesg fgermanently. However, the Court is bound
to follow the rule in this Circuit and thek finds Man is not entitled to the adverse
presumptiorf
C. Man’s Liability

1. Burden of Proof

296. “In Louisiana tort cases aradher ordinary civil actionghe plaintiff, in general,
has the burden of proving every essential elérokhis case, including the cause-in-fact
of damage, by a preponderance of the evidené&|.]”
297. *“Proof by direct or circumstantial &ence is sufficient to constitute a

preponderance, when, taking the evidence asaewsuch proof shows that the fact or

causation sought to be proved is more probable tharf4iot.”

422 Thomas v. Tangipahoa Par. Sch. Bdo. 14-2814, 2016 WL 3542286, at *2 (E.D. La. June 29, 2016).
423 Seesupra 75 nn. 396-97.

424asha v. Olin Corp 625 So. 2d 1002, 1005 (La. 1993) (citations omitted).

4251d. (citations omitted).
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2. Breach of Contract
298. Article 1994 of the Louisiana Civil Codeuiides that “[a]n obligor is liable for
the damagesausedy his failure to perforna conventional obligatiorf:2
299. Thus, “[tjo succeed on a breach of contidatm, the plaintiff must prove (1) the
obligor undertook an obligation to perfar(2) the obligor failed to perform the
obligation (the breach); and (3) the obligoriui® to perform resulted in damages to the
obligee.”#?’
300. Considering all of the evidence, and the reasons detailed above, the Court
finds that BASF has failed to prove its breadltontract claim by a preponderance of the
evidence. Man clearly undertook the obliga to change thdry gas seals on the
Compressor, and that contract was gogdrby the entire Purchase Order. Man
performed its obligations under that agreetmsa there was no breach of contract.
Further, even if Man had breached, asilied above, BASF hdailed to prove by a
preponderance of the evidence that any such failure to perform caused the damages that
BASF claims. Accordingly, BASF’breach of contract claim fails.
3. Tort Liability

301. The Louisiana Supreme Court has explained:

Under Louisiana jurisprudence, most negligence cases are resolved by

employing a duty/risk analysis. Thetdemination of liability under the

duty/risk analysis usually requiresopff of five separi@ elements: (1)

proof that the defendant's substandasdduct was a cause-in-fact of the

plaintiff's injuries (the cause-fact element); (2) proof that the

defendant's conduct failed to confotonthe appropriate standard (the

breach element); (3) proof that the defendant had a duty to conform his
conduct to a specific standard (ihety element); (4) proof that the

426 |_a. Civ. Code art. 1994 (emphasis added).
427 Cent. Facilities Operating Co. v. Cinemark USA, J36 F. Supp. 3d 700, 712 (M.D. La. 2014) (citfayrot v.
Favrot, 2010-0986, p. 14—15 (La. App. 4 Cir. 2/9/11); 68 So. 3d 1099, 1108-09).
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defendant's substandard conduct was d tegese of the plaintiff's injuries
(the scope of liability or scope pfotection elementiand (5) proof of
actual damages (the damages elemért)e plaintiff fails to prove any
one element by a preponderance of the evidence, the defendant is not
liable 28

302. The Louisiana Supreme Court has furtbeplained the following concerning the
causation requirement:

Generally, the initial determination in the duty/risk analysis is cause-in-

fact. Cause-in-fact usually is a “biatr” inquiry, which tests whether the

accident would or would not have happened but for the defendant's

substandard conduct. Where them @ncurrent causes of an accident,

the proper inquiry is whether theratuct in questiomvas a substantial

factor in bringing about the accident. Jatisfy the substantial factor test,

the plaintiff must provdsy a preponderance of the evidence that the

defendant's conduct was a substdifiactor bringing about the

complained of harm. . . . Whether the defendant's conduct was a

substantial factor in brging about the harm, anthus, a cause-in-fact of

the injuries, is a factual questitmbe determined by the factfinde?.
303. Considering all of the evidence, and tbe reasons detailed above, the Court
concludes that BASF has nmtoven by a preponderancetbé evidence that Man’s
alleged failure to tighten the bolts wasubstantial factor ibringing about the
Compressor failure. Indeed, BASF has faile satisfy its burden of proving by a
preponderance of the evidence that any act or omission by Man was a cause-in-fact of the

Compressor failure. BASF has not proven that, but for Man’s conduct, the accident

would not have occurred. As a res@ASF cannot prevain its tort claim.

428 Perkins v. Entergy Corp2000-1372, p. 7 (La. 3/23/01); 782 So. 2d 606, 611 (citations omitted).
429|d. at 611—12 (citations omitted).
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VI.

SUMMARY
304. The Court finds that BASF and Man entkreto a contract under which Man was
to change the dry gas seals on its Compres8ASF’s entire five-page Purchase Order
constituted that contract.
305. Even though BASF knew that the Comagsor, bearing caps, and related
equipment would likely be relevant evidertoduture litigation BASF knowingly failed
to make such evidence available torMaHowever, Man failed to prove by a
preponderance of the evidence that BASF acted for the purpose of depriving Man of
evidence. Accordingly, Man’s spoliation afais dismissed with prejudice, and it is
entitled to no adverse presumption.
306. Nevertheless, BASF failed to prove by @ponderance of the evidence that Man
breached its contract or that, evethére was a breach, Man’s breach caused BASF’s
damages. Consequently, BASF’s breach ofremttclaim is dismissed with prejudice.
307. Similarly, BASF has failed to prove thamhy act or omission of Man was a cause-
in-fact of the failure of the Compressor. BR has specifically failed to prove that it is
more likely than not that the loose bataused the Compressor failure. As a result,
BASF's tort claim is disnissed with prejudice.

Signed in Baton Rouge, Louisiana, on September 30, 2016.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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