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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

GEORGE W. ROBINSON, JR., ET AL.
CIVIL ACTION
V.
NO. 13-375-JWD-RLB
CITY OF BATON ROUGE AND THE
PARISH OF EAST BATON ROUGE, ET
AL.

RULING AND ORDER

This matter is before the Court on t#etion for Summary Judgment Pursuant to Fed. R.
Civ. P. 56 Filed by City of Bah Rouge/Parish of East Baton Ro{Bec. 62) submitted by the
Defendants, the City of Baton Rouge/Paristtast Baton Rouge (“City/Parish”) and the
Planning and Zoning Commission for the QifyBaton Rouge/East Baton Rouge Parish
(“Planning Commission”) (collectaly, the “Defendants”). The &htiffs George W. Robinson,
Jr., and Demetra Parson Robinson (collectiviblg,Plaintiffs”) oppose the motion. (Doc. 73.)
Oral argument is not necessary.

Having carefully considered the law, factdhe record, and argumerdbthe parties, the
motion is granted in part and denied in part.

l. Introduction and Summary of Rulings

The Plaintiffs are real estatievelopers who attempted to develop a subdivision within
the City/Parish. Pursuant to state and local taey submitted a preliminary plat for approval to
the City/Parish’s Planning Commission. The Planning Commission denied approval. This suit
ensued.

The Plaintiffs claim they suffered a numlaoéviolations of their federal and state

constitutional rights. Specifittg, the Plaintiffs assert (1) anverse condemnation claim under
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the Fifth and Fourteenth Amendments; (2uaonstitutional taking claim under Article I,
Section 4 of the Louisiana Caditstion; (3) a substantive dueqmess claim under the Fourteenth
Amendment; (4) a claim for denial of procealulue process under tReurteenth Amendment;
and (5) a claim under 42 U.S.C. § 1983 uridenell v. Departmendf Social Servicegl36 U.S.
658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978). The Defdandaeek to have each of these claims
dismissed.

The Court has carefully reviewed the briafel evidence submitted by the parties as well
as the applicable law. Having dore the Court makes the following rulings:

The Court grants the Defendants’ motion witspect to the substantive due process
claim. The Court finds that all reasonableojis would conclude that the reasons for the
Planning Commission denying approval of thelipninary plat were the commissioners’
concerns about issues like fill mitigation/eddion, flooding, and drainage. The Court further
finds that, as a matter of law, these reasone waionally related to legitimate governmental
interests like public health, safety, and the general welfare. As a result, the Plaintiffs’
substantive due process claim fails.

The Court also grants the Defendants’ motigtin respect to the pcedural due process
claim. The key issue here is whether, as a matter of state law, the Plaintiffs’ had a legitimate
claim of entitlement to approval of their prelimary plat. This question turns on whether the
Planning Commission had discretion, which turnsvbether it was very likely or certain the
Plaintiffs would receive appwal. State law recognizesatithe Plannin@€ommission has
discretion if it does not act atkarily and capriciously and bas its decision on legitimate
reasons. Since this Court has determinedtti@aPlanning Commissiondinot act arbitrarily

and capaciously and did in fact base its sleai on legitimate reasortbe Planning Commission



had discretion to deny approval. That is, as a mattstate law, it was natertain or very likely
the Plaintiffs would receive approval, s@yhhad no legitimate claim to entitlement.
Consequently, the Plaintiffs cannot priéwe their procedural due process claim.

The takings claims are ripe. A takings claim is not ripe (1) until the relevant
governmental unit has reached a final decision as to what will be done with the property, and (2)
until the plaintiff has sought compensation thriowghatever adequate procedures the state
provides. As to the first requirement, fBleanning Commission resved the Plaintiffs’
preliminary plat, sought additiohsformation, was provided samand then rendered a final
decision denying approval. The Defendantgehaot identified an avenue (be it through
regulation or law) that the Ptaiffs should have pursued butddiot. The Defendants argue the
Plaintiffs should have sought jukl review, but the Plaintiffdid in fact seek a mandamus,
which this Court denied. Thus, The Pldiistobtained a final desion from the Planning
Commission. As to the second ripeness requergnthe Defendants have waived any objection
to it by removing the Plaintiffsstate court inverse condemnatnoceeding to this Court.
Accordingly, the Defendants’geness arguments are rejected.

However, the Court grants the Defendants’ motion with respect to the Plaintiffs’
categorical takingd_(icag claim. To prevail, the Plaintiffs must show that they &kvaluein
the property. In short, they did not. ThaiRtiffs sold their property for over one million
dollars. No reasonable juror would find that thest lall value. Furthegven if the relevant
guestion was whether the Plaintiffs retly economiauseof their propertytheir claim would
still fail. It is undisputed thegbtained preliminary plat approvial build a subdivision on part

of the property at issuelhus, under either standatbe Plaintiffs’ claim fails.



Nevertheless, the Court findsatithere are genuine issudanaterial fact precluding
summary judgment on the Plaintiffs’ as appliakings claim. The viability of this claim
depends on the factors set forttPi@nn Central Transportation Co. v. City of New Yd&338
U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978), which include (1) the economic impact of the
regulation, (2) the extent to wii¢he regulation has interferedtldistinct investment backed
expectations, and (3) the chammf the government action. &Mlaintiffs have submitted
evidence such that a reasonable juror could fiatttre first two factorseigh in their favor.
While the third factor weighs in favor of the Deflants, this merely demnstrates how this fact-
intensive question is best decided by a jury.

The Court also denies the Defenti& motion with respect to tHdonell claim. Under
Fifth Circuit case law, a plaintiff may estalblia policy based on an isolated decision if the
decision was made by an authorized policymakehom final authority rested regarding the
action ordered. Here, the Rtang Commission was a policynmakfor 8 1983 purposes, and its
decision to reject that Plaintiffs’ preliminarygplconstituted a policy undéhe above standard.
Further, this action was theiding force of the surviving &ged constitutional violation.
Accordingly, theMonell claim survives.

Lastly, the Court denies summgudgment as to the seataw takings claim. Under
Louisiana law, a regulatory taking occurs wlaeregulation destroys major portion of the
property’s value or eliminates the practical eaqoiwuses of the property. Here, the Plaintiffs
have submitted evidence demonstrating that frejperty lost about $1.3 million worth of value.
A reasonable juror could conclude, even with tHe ehmost of the propgy, that the Plaintiffs

were denie@ major portionof the property’s value.



Il. Factual Background!
A. The Parties

Plaintiffs George W. Robson, Jr., and Demetra Parg®obinson are real estate
developers who have developaamerous subdivisions in EdBaton Rouge Parish and the
surrounding parishes over thespthirty-five years.$eeDoc. 73-10 at 1.)The Plaintiffs owned
a 101.96 acre tract of landthin the City/Parish.Qee idat 2.)

The Defendant Planning Commission is atitgereated pursuand Louisiana Revised
Statute 33:10&t seq(Doc. 62-2 at 1; Doc. 73-1 at 1The Planning Commission is charged
with, among other things, the pEmsibility to review and approwd subdivision plats. (Doc. 62-
2atl;Doc.73-1atl)

B. The Unified Development Code
1. The Unified Development Code and Subdivisions Generally

In 1996, the East Baton Rouge Parish Mgtlitan Council, which is the governing
authority for the City/Parts adopted the Unified Devagment Code (“UDC”), which
consolidated into one volume all existing rizgions related to land development within the
Parish of East Baton Rouge. (Doc. 62-2 at 1¢.0@-1 at 1—2.) While not facts per se, the
Court finds that an overview of the UDC will be useful in framing the issues of this ruling.

The UDC provides in its opening paragraph:

In accordance with the provisions of R33:101 et seq., and particularly R.S.
33:112, and in order to promote the ltlgasafety, convenience, morals, and
general welfare of the community, toseine orderly development of property;
provide for the proper arrangement, widtAming of streets in relation to other

1 TheStatement of Material Fact®oc. 62-2) and thBlaintiffs’ Local Rule 56(B) Statement of Disputed Facts
Precluding Summary Judgment as to Defendants’ Motion for Summary Jud@uoent3-1) demonstrate that the

parties agree on a considerable number of facts. Howhegrdispute the significance wfany of those facts. For
instance, while Plaintiffs aditthat certain facts are undigied, they maintain thately are merely “historical.”

(Doc. 73-1 at 9.) Nevertheless, the Court has attempted to include a majority of the undisputed facts in this section.
Their significance will be discussed later in the opinion, as needed.
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existing or planned streets that provide adequate and convenient traffic circulation
including access for emergency vehickasd ensure the adequacy of vehicular
parking, utilities, and open space ardreation facilities, the following

regulations are adopted Hye Planning Commission.

(UDC 8§ 1.1, Doc. 73-2 at dJsoavailable at

https://brgov.com/deptlanning/udc/pdf/UDC_2016.p)if The UDC further provides:

no subdivision . . . which is in conflietith the Master Plan or the Unified
Development Code shall be constracte authorized by the appropriate
department of the City Parish government, until and unless the locations and
extent thereof shall have been submitted to and approved by the Planning
Commission and where apriate, Zoning Commission.

(UDC § 3.04(B), Doc73-2 at 5.)
2. Overview of Subdivision Regulations

Section 4.102 of the UDC is entitled “SubdivisiBeview and Procedures.” (Doc. 73-2 at
9.) Under this regulation, applicant first presents print$ a proposal tstaff at a pre-
application conference, and the staff “inforthe applicant of procedures and required items
necessary to complete the application packegereview PreliminarfPlat Checklist items.”
(UDC 8§ 4.102(A), Doc. 73-2 &.) The UDC then providethe following concerning
preliminary plans:

After a conference with the Planning Comgion staff, the applicant shall submit
the required application package te tBubdivision Coordinator of the Planning
Commission, who will check the prelinainy plan for compliance with the

geometric standards and the preliminglan requirements. Before the Planning
Commission approves a requassubdivide propertyithere should be accurate

and complete information submitted by the applicant to the Office of the Planning
Commission which will assure thattiproposed subdivision meets all the
requirements of the Unified Development Code. . . . The Planning Commission
staff and the Department of Public Works shall review all major and minor
subdivision requests.

(UDC § 4.102(B), Do. 73-2 at 9.)



The Planning Commission “shall hold a pathearing on all major subdivisions and
minor subdivisions with waiver” (UDC § 4.102(C), Doc. 73-2 at) “Upon approval by the
Planning Commission, the Planningr&stor or his designee wilkturn to the applicant an
approved copy of the preliminary planlt ()

The applicant must confer with the Departrnef Public Works and the Parish Health
unit “to determine the standards and specificetiavhich shall govern proposed improvements.”
(UDC 8§ 4.102(D), Doc. 73-2 at 10After approval of the gliminary plat by the Planning
Commission, he must submit “complete construcfitams for the first omitial development of
the area given preliminary approval” along withertinformation to the Department of Public
Works “for their review and approval.ld.) No construction work can be done until the
completed construction plans have been apprbydtie Department of Public Works, and “a
reasonable time must be allocated fa pinoper study of the plans submittedd.,(Doc. 73-2 at
10—11.) Then, the applicant proceedthwvpreparation of a final platld.)

The UDC further provides:

After construction plans have been apfed by the Department of Public Works
and sewer construction plans have bagproved by the Department of Public
Health and the Health Unit, the Seargtof the Planning Commission shall be
notified of such approval in writing. Finapproval of construction plans shall be
valid for a period of six (6) months from date of approval. . .

(UDC 8§ 4.102(F), Doc 73-2 at 11After a preconstruction meeg with the Department of
Public Works, a permit is issued, and constructian begin. (UDC 8§ 4.10@({, Doc 73-2 at 11.)
After construction is complete, the ingwements are accepted and approved by the
Department of Public Works and the Secnetarthe Planning Qomission. (UDC § 4.102(H),
Doc. 73-2 at 13-14.) The final plat is therecked for conformity with the preliminary plans

and Section 4.6 of the UDC (governing final plags)d it cannot be approved until there has



been compliance with all stipulations of tAnning Commission and Department of Public
Works. (UDC § 4.102(l), Doc. 73-2 at 14.) Aftepapval, the final plat is filed to the Director
of the Planning Commission. (UD&4.102(J), Doc. 73-2 at 14.)
3. Preliminary Plats
Section 4.03 of the UDC spediéilly addresses preliminary matThis section provides:

The purpose of the preliminary plat issieow graphically all facts needed to

enable the Planning Commission, the Deaparit of Public Works, and other
City-Parish agencies, including the BarSchool Board, Recreation and Park
Commission, and the Parish Health Unit, to determine whether the proposed

layout of the land in question meets tegquirements of these regulations. The
Department of Public Works also utilizése preliminary plat to assign municipal
address block ranges and address numbers to new streets and properties. Changes
may be necessary in the preliminary fdafore it can be tentatively approved.

Approval of a preliminary plat is a tentative approval only and does not constitute
the approval of a Final Plat.

(UDC 8§ 4.03, Doc. 73-2 at 21.) The preliminaigt normally includesghe title under which the
proposed subdivision is to Ibecorded; boundary lines and dkxig improvements; designation
of lots; names of all abutting subdivisions; teat of the proposedisdivision; sewers, water
lines, and storm water management; the locadif all existing angroposed servitudes and
public utilities, streets, special use areas fagphroposed parks, p@yunds, and churches; a
north point, scale, and dateyiainity map; flood elevation da, all public servitudes and all
private servitudes intended for public usst@m water management plan; and a drainage
impact study; and a water quality studyl.(Doc. 73-2 at 21-24.)

Additionally, UDC 8§ 4.103 provides in part:

No preliminary plat shall be approvadless the Department of Public Works
determines that public facilities will lequate to support asdrvice the area of
the proposed subdivision. Public facilgiand services to be examined for
adequacy will include roads and publiartsportation facilitis, sewerage and
water service, schools, police statipfiee houses, and health clinics.



(UDC 8§ 4.103(A)(2), Doc 73-2, at 15.) ThEDC then has specific provisions concerning
drainage improvements. (UDC 8§ 4.103(AJ€), Doc 73-2, at 15—16.As one Planning
Commission member testified glbepartment of Public Works makes recommendations to the
Planning Commission with respect to drainagefitr, and sewer impact. (Doc. 73-5 at 3.)

C. The Plaintiffs’ Preliminary Plat

On October 11, 2012, the Plaintiffs submitted a preliminary plat to the Planning
Commission for a proposed clusgibdivision to be develop@h approximately 57.5 acres of
their larger 101.96 acre tra¢Doc. 62-2 at 2; Doc. 73-1 atBpc. 73-10 at 2.) This proposed
cluster subdivision was named Mallard Traf{Boc. 62-2 at 2; Do 73-1 at 9.)

Plaintiffs have submitted evidence highligigithe ways in which the preliminary plat
complied with UDC and other requirements. Pneperty was zoned for rural, and the Mallard
Trails would have complied witthose zoning requirements. (Doc. Z2t 18; Doc. 73-5 at 4, 7;
Doc. 73-6 at 6.) Moreover, the Planningn@uission staff recommended that Plaintiffs’
preliminary plat be approved and felt that ittrak the requirements ahe UDC. (Doc. 73-4 at
20, 41; Doc. 73-5 at 6; Doc. 73-7 at 19.he Department of Public Works recommended
approval, provided that its comments weddrassed and written intbhe Planning Commission
approval; however, these items were not gainige done prior to thPlanning Commission’s
vote. (Doc. 73-5 at 6; Doc. 73-6 at 8.) (®lanning Commission member even admitted that
the project “exceeded all of the UDC requiremetsd that there were no requirements that the

developers did not meet with respect to firisliminary subdivisiomplat. (Doc. 73-5 at 18—19.)



D. The Public Hearing

Pursuant to the UDC, the public hearing regaydhe application for the Mallard Trails
preliminary plat was placed on the agendatie November 13, 2012, meeting of the Planning
Commission. (Doc. 62-2 at 2; Do73-1 at 9.) The hearing was postponed several fimes.

On January 22, 2013, a public hearing regaydre application for Mallard Trails’
preliminary plat was held and attended by therfBifés as well as members of the public. (Doc.
62-2 at 3; Doc. 73-1 at 2.) The following comssioners attended the hearing: Tara Wicker,
Darius Bonton, Sarah Holiday-James, Laurie ElariSteven Perret, John Price, and Martha
Tassin. (Doc. 62-2 at 3; Doc. 73-1 at 2.)

1. Individuals Speaking in Favor of Approving the Preliminary Plat

Several individuals spoke in favor of appmayithe preliminary plat application. (Doc.
62-2 at 3—5; Doc. 73-1 at 10Among other things, the Plaiff§’ engineer, G. Wayne Sledge,
made the following statements:

- Fifty-five percent (55%) of the pre¢t will include common open space.

- Five (5) acres of wetlands were intended to be preserved.

- Two meetings were held with area dEsits on November 7, 2012, and November 28,
2012.

- Three (3) layouts of the subdivision wengbmitted to the Planning Commission
staff, two of which were rejected becauseytkdid not meet the criteria for a cluster

subdivision.

- A significant portion of the projedies in the 100-year flood plain.

20n November 9, 2012, the Plaintiffs’ engineer, G. Wa8ledge, requested that the application be deferred until
the next scheduled meeting so that the Plaintiffs could meet with area residents. (Doc. Qe ar2:1 at 9.)
Pursuant to the UDC, the public hearing regarding the application for Mallard Trailglipegly plat was placed on
the agenda for the December 10, 2018etimg of the Planning Commission. (D6@2-2 at 2—3; Doc. 73-1 at 9.)

At the December 10, 2012, meeting, Commissioner W.T. ilthioved that the consdation for the application
for Mallard Trails’ preliminary plat be deferred until thext scheduled meeting on January 22, 2013, which was
seconded by Commissioner Darius Bonton. (Doc. 62-2 at 3; Doc. 73-1 at 9—10.)
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- The property is really ose to Bayou Manchac.

- Regarding the local issue of drainage ctmof this propest and the adjoining
property drains poorly.

- Several meetings with the DEQ were conducted because there was a lot of concern
about the impact of the discharge frtime sewer treatmeptant into the Bayou
Manchac watershed.

- [T]he fundamental issue is it floods becaitbe property is] low, and showing you
[the pipe sizes that will be laid unddoo Shoo Too Road] is more feel good than
substance because it’s low, and thermdthing we're doing to change that.

(Doc. 62-2 at 3—4; Doc. 73-1 at 10.)

Plaintiff George Robinson also participaiadhe hearing and spoke in favor of
approving the preliminary plat application. (Doc. %2t 4; Doc. 73-1 at 10.) While setting forth
his reasons as to why the project shdagdapproved, he stated the following:

He was assured by DPW and the Sheriff's Department that they will do additional
surveillance out on Hoo Shoo Too Roaudl amplement speed radar signs in an
effort to get motorists to drive slowso the impact on fatalities and serious
accidents are decreased.

(Doc. 62-2 at 4—5; Doc. 73-1 at 11.)

Vera Martin, a local resident, spoke in fawbithe approval. (Doc. 62-2 at 5; Doc. 73-1
at 11.) Martin stated that shfeel[s] that they should be able go ahead with their property.”
(Doc. 62-2 at 5; Doc. 73-1 at 11.)

2. Individuals Speaking inOpposition to Approval

However, five other local residents spok@pposition to the approval. (Doc. 62-2 at 5;
Doc. 73-1 at 11.) Fred Matthews lives on Hém& Too Road, and he expressed concerns about
detrimental flooding, poor drainage, and dangeraffidr (Doc. 62-2 at 5; Doc. 73-1 at 11.)

Brent Rhodes is a local readtate developer whoddoped the Mallard Lakes
subdivision, which was across frdPhaintiffs’ proposed subdivien. (Doc. 62-2 at 5; Doc. 73-1
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at 11.) Rhodes opined that the Plaintifisdbposed subdivision was a bad development and
expressed concerns about poor drgénand dangerous traffic. (Doc. 82t 5; Doc. 73-1 at 11.)

Pepper Allgood lives on HoBhoo Too Road. (Doc. 62-2 at 5; Doc. 73-1 at 11.) He
stated that approval should fail becauselranage impact study was provided with the
submission of the preliminary plat in accordance with the UDC. (Doc. 62-2 at 5; Doc. 73-1 at
11.) He also expressed concerns about p@inage, detrimental flooding, fill mitigation (i.e.
placing fill in the flood plain), questionable imp&ws coverage, the claater of the project,
and dangerous traffic. (Doc. &at 5; Doc. 73-1 at 11.)

The final two members of the public wekagel McCarstle and Jerry Chapman. (Doc.
62-2 at 5; Doc. 73-1 at 11.) Angel McCars#docal resident, expresbeoncerns about the low
elevation, poor drainage, danges traffic, and a possible subidion restriction that burdened
the property. (Doc. 62-2 at 5—PBpc. 73-1 at 11.) Chapmanho lives on Hoo Shoo Too Road,
expressed concerns about a gasssubdivision restrton that burdened ehproperty. (Doc. 62-
2 at6; Doc. 73-1 at 11.)

3. Technical Data or Expert Opinions

The Plaintiffs contend thalhere was no technical dataexpert analysis presented
adverse to the Plaintiffs’ appéiion. The Plaintiff Gerge Robinson attests to this fact. (Doc.
73-10 at 3.) Commissioners Price, Perret, and Maripeao confirm this.See, infra)
However, the Plaintiff's engineer appearedrnake some statements (referenced above) that
were in fact adverse. This issudlwie more fully explored below.

4. The Commissioners’ Words and Actions
Four commissioners expressed the follmyvconcerns at the hearing: Commissioner

Price, about fill mitigation/elevation and floodj; Commissioner Perret, about drainage and
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flooding; Commissioner Tassin, ab@dcessibility and traffic anabout drainage and flooding;
and Commissioner Marien, about connecfiviDoc. 62-2 at 6Doc. 73-1 at 11.)

After making a lengthy statement abowt #pproval process, Commissioner Darius
Bonton moved to approve the Plaintiffs’ dipption; however, nonef the other six (6)
commissioners seconded his motitrerefore, it died for lack of a second. (Doc. 62-2 at 6; Doc.
73-1 at 12.) Commissioner Priceoved to defer the applicati, and this motion was seconded
by Commissioner Bonton. (Doc. 62-2 at 6—7; Doc. 73-1 at 12.) Commissioner Tassin moved
to deny the application, and this motion vgasonded by Commissioner Nan. (Doc. 62-2 at
7; Doc. 73-1 at 12.) Commissiorterice stated that the applicat “didn’t look like it was going
to be approved tonight, and rather than hades today” allowed Plaintiffs an opportunity to
alleviate the panel’s concerns.d® 62-2 at 7; Doc. 73-1 at 12T)hus, a vote on the preliminary
plat was deferred for sixty (60) days on the mof the commissioners. (Doc. 62-2 at 7; Doc.
73-lat2.)

E. Rejection of the Preliminary Plat

On April 22, 2013, the preliminary plat came back before the Planning Commission
wherein the approval of the preliminary plat fdifer lack of five affirmative votes. (Doc. 62-2
at 7; Doc. 73-1 at 3.) Four planning comnussrs voted in favor ofpgroval. (Doc. 62-2 at 7,
Doc. 73-1 at 3.) Four planning commissioneredagainst approval, and these included Laurie
Marien, Steven Perret, John Price, and Maftssin. (Doc. 62-2 at 7; Doc. 73-1 at 3.) One
commissioner was absent. (Doc. B2t 7; Doc. 73-1 at 3.) ‘Ehbasis for the decision of those

members who voted against approval will be addressed in more detail below.
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F. After the Rejection: Plaintiffs’ Conduct, Filing Suit, Damages, and a Second
Preliminary Plat

The Defendants dispute the significance of ceitsues related to the Plaintiffs’ conduct
after the denial of the preliminary plat but befsuit was filed. First, after the denial, the
Plaintiffs did not submit any other proposed preliamnapplications. (Doc. 62-at 7.) Plaintiffs
admit this is true but maintain it iselevant. (Doc. 73-1 at 12.)

Second, the Defendants assert tlaintiffs failed to seek plicial review pursuant to La.
Rev. Stat. § 49:964 of Louisials Administrative Procedurct, La. Rev. Stat. § 49:9561 seq.
(Doc. 62-2 at 7.) The Plaintiffsgue that this is a legal conclasiand is irrelevant, for reasons
discussed below. (Doc. 73-1 at 5.)

On May 7, 2013, Plaintiffs filed suit in stateurt against the Defendants, along with the
four individual Planning Gmmission members. (Doc. 1-2 at 1.) On June 12, 2013, the
Defendants removed the actionthis court. (Doc. 1.)

In the Petition, in addition to the other claidiscussed above, the Plaintiffs sought a writ
of mandamus requiring the PlangiCommission to approve thespminary plat. (Doc. 1-2 at
6—7.) This Court denied thedhtiffs’ mandamus claim in italing on the Defendants’ motion
to dismiss. (Doc. 36 at 10—11.)

Additionally, after suit was filed araeginning in September 2013, in about eight
separate transactions, the Plaintiffs sold a rnitgjof the 57.5 acres that would have comprised
Mallard Trails. (Doc. 62-2 at 8—10; 73-1 at 839 he Defendants submit evidence that the
Plaintiffs received at least $1.2 million for theskesand that this was profit. (Doc. 62-2 at 8—
10.)

The Plaintiffs do not dispute receiving tlzahount from selling portions of the 57.5 acres

as vacant and undeveloped tracts, but they gmuthshe interpretation and significance of these
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amounts. (Doc. 73-1 at 7—38; Doc. 73-10 at 3.) The Plaintiffs argaé¢hdy Defendants have
submitted no evidence supporting the conclusionttteabove amount was net profit (i.e., gross
profit minus costs).Id.) The Plaintiffs also submit evidea that, had the pregt been allowed

to proceed, they would have earned a netifppbtbout $1.3 million above and beyond the value
of the vacant land — that is, nebfpt from the sale of residentibots. (Doc. 73-10 at 3; Doc 72-7
at 22.)

Lastly, the parties do not dispute thatNiovember 2013, the Plaintiffs submitted to the
Planning Commission for approval apminary plat for a subdivisiotihat contained part of the
land encompassing the proposed Madll@rails subdivision. (Doc. 62-&t 8; Doc. 73-1 at 8.) In
January 2014, the Plaintiffs’ preliminary pfat a subdivision received unanimous approval
from the Planning Commission. (Doc. 62-2 aD&c. 73-1 at 8.) The parties dispute the
significance of this fact, and the Courtivdiscuss it in more detail below.

[l Summary Judgment Standard

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shgwhat there is no geme issue of fact, “its
opponent must do more than simply show thate is some metaphgal doubt as to the
material facts . . . [T]he nonmoving party masime forward with ‘specific facts showing that
there is a genuine issue for trialSee Matsushita Elec. Indus. Co. v. Zenith Radio Cdifb
U.S. 574, 586—87, 106 S. Ct. 1348, 89 L. Ed. 2d(®3%86) (internal citaons omitted). The
non-mover's burden is not satisfied by “conclusaltggations, by unsubstantiated assertions, or
by only a ‘scintilla’ of evidence.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)

(citations and internal quotations omitted). “Whtre record taken as a whole could not lead a
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rational trier of fact to find for the non-movimgrty, there is no ‘genuine issue for trial.” ”
Matsushita Elec. Indus. Ca475 U.S. at 587. Further:

In resolving the motion, the court may nwidertake to evaluate the credibility of

the witnesses, weigh theidence, or resolve factual disputes; so long as the

evidence in the record is such thaeasonable jury drawing all inferences in

favor of the nonmoving paryould arrive at a verdiéh that party's favor, the

court must deny the motion.

International Shortstop, Inc. v. Rally's, In639 F.2d 1257, 1263 (5th Cir. 1991).
V. Discussion
A. Substantive Due Process Claim
1. The Parties’ Arguments
a. The Defendants’ Memorandum in Support

The Defendants describe the Plaintiffs’ allegations of a substantive due process violation
as “unequivocally baseless.” (Dd2-1 at 13.) The Defendants apecifically referring to the
Plaintiffs’ claim that the Planing Commission relied solely quublic opposition in making their
decision and that the Defendantsasons for denying the prelirany plat were arbitrary and
capricious and an unreasonable exercise of police power.

The Defendants argue that théomal relationship test shoulsk applied and that, at the
public hearing, the commissioners voting agatinstproject “collectivet expressed concerns
about drainage, flooding, fill mitigation/elevatiadmaffic, emergency vehicle accessibility, and
connectivity, which are all legitimate reasons thedr a substantial rélanship to the public’s
health, safety, morals, and gerevalfare.” (Doc. 62-1 at 14.Jhe Defendants contend this is
confirmed by the depositions of these commissioners. Moreover, the Defendants assert that,

“[d]uring his deposition, Plaintiff, Mr. Robinson, acknowledged thatPlanning Commission

raised legitimate concernb@ut his project” and that Heepeatedly conceded that the
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Commissioners concerns wewvell placed.” (Doc. 62-1 at 14.The Defendants conclude by
stating that the reasons citedthg Defendants at the “public hawy bear no hint of arbitrary
and capricious conduct,” are in fact “substdhtieelated to the geeral welfare of the
community[,] and “undoubtedly provide a ‘concdielegitimate governmental objective that is
at least debatabl€’’(Doc. 62-1 at 15.)
b. The Plaintiffs’ Opposition

The Plaintiffs first rely on this Courtisolding on the Defendants’ motion to dismiss
(Doc. 36) and claim that, if the Planning Comsion’s decision were based solely on public
opposition, such a decision would be arbitrargt eapricious and thus offend substantive due

process. The Plaintiffs assénat one of the commissioners who voted to deny the project

agreed:
Q: So if there were neighl®who said the traffic was tdmad or there were drainage
issues, would that be enough of a redsoryou to vote no on this project[?]
A: No. There would have to be somadkiof substantiating @ence or something.

| mean, people get up thenedasay all kinds of stuff.
(Doc. 73 at 10 (quoting o 73-6 at 16).)

The Plaintiffs contend that the Defendants oitéy to “(1) statements made by the public
at the hearing, and (2) the seijive ‘concerns’ expressed byetfPlanning Commission] about
flooding, drainage, and traffic inghvicinity of the Mallard Trail$’roject.” (Doc. 73 at 10—11.)
The Plaintiffs argue that thestimony of the commissioners who voted to deny the project
demonstrates that the only basis for thebjsctive beliefs was public opposition and that no
technical or expert angis or other objective data supporteditidecision. Plaintiffs claim that
these “concerns” did not stop tBefendants from approving other subdivisions near the

Mallard Trails project.
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The Plaintiffs assert that, “Defendants’ apparent contergitmat superficially well-
meaning concerns about legitimate issuesnavbased upon nothing more than personal
opinion and public opposition and even though not aggansistently to all projects considered
by Defendants, is enough to justify Defendaatdion.” (Doc. 73 at 11.)Again relying on the
Court’s previous ruling, the Plaintiffs contetidht the Planning Comission must base its
decision on “data presented to” it and thaicls ‘data’ cannot coinst solely of public
opposition.” (d.) The Plaintiffs claim that the only “data” presented by the Defendants is
“statements of lay opponents ottMallard Trails Project.”ld.) The Plaintiffs assert that a
reasonable juror could find their favor on this claim.

c. The Defendants’ Reply

The Defendants dispute the Plaintiffs’ cemion that the Planning Commission needed
to rely on “technical or expeanalysis or other objective daia making its decision, and the
Defendants dispute the Plaintiffstanpretation of the cited case law.

Rather, the key question is “whether a ratlop&ationship exists between the [policy]
and a conceivable legitimate governmental objectiféhe question is deast debatable, there
is no substantive due process” violation. (Doc. 76 at 6 (diMd°roperties Operating Co. v.
City of Austin 93 F.3d 167, 175 (5th Cir. 1996)).) Thefendants argue that the Planning
Commission need not consider exmalysis or technical dalbaut must rather, under state and
federal law, act with purpose gromot[ing] the health, safety, mals, or the general welfare of
the community.” [d. (citing La. Rev. Stat. § 33:10FM Properties 93 F.3d at 174—75).)

The Defendants further contend that “data” neetdbe defined to mean only scientific or
technical information, and, in any event, lanning Commission coiaered the following

“data”: “The public’s opposition, the recommendations fromBtanning Commission staff,
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their personal visits to the sité the proposed project, their-person meetings with the property
owners, their requests for further studies tateducted and, their request for a secondary
access road for emergency vehicle access.” (Doat 8€citing Doc. 62-10).) Defendants thus
maintain that they did not retyn public opposition alonieut rather a “plethora of legitimate
reasons.”Id. at 6 n. 9.)

The Defendants finally say thdte approval of other subdivisis is irrelevant; there is
no information provided as to the similes of those approved subdivisions.

d. The Plaintiffs’ Surreply

The Plaintiffs respond by attking the list of “data” conse&led by the Defendants. The
Plaintiffs claim that “he only evidence [the Defdants] cite in support @ahese various ‘factors’
is Exhibit ‘H’ to their motion, the minutes ¢iie January 2013 meeting in which action on the
project was deferred, and these minutes reflelst ‘public opposition’ to the development.”
(Doc. 80 at 4.) Thus, accorditgthe Plaintiffs, “these newdttors’ are unsubstantiated by the
record and cannot comprise a basis for summary judgméh).” (

The Plaintiffs also argue that the recerddence concerning these factors “actually
supports Plaintiffs’ case.” (Doc. 80 at 4 n. &£9r instance, the Plaintiffs note that the
“Defendants neglect to mention that the PlagnCommission’s ‘request for a secondary access
road for emergency vehicle access’ was ghbtiePlaintiffs, who amended their preliminary
plat to include the requested accesslrafter the January 2013 meetingd. (citing Doc. 73-4
at 21).) Further, the Defendants “neglecttention” that the RInning Commission staff
recommended that the project be approved. (BOat 4 n. 4 (citing Doc. 73 at 2 n. 5).)

Nevertheless, the Defendants’ dmhPlaintiffs’ preliminary plaapplication inApril of 2013.
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2. The Standard for Substantive Due Process Claims
The first issue that must be addressedasatipropriate standard.he Fifth Circuit has
explained:

When we review a substantive dueqass claim, we pursue “either of two
analytical tracks. A regulatory decision can be legislative @aritbe adjudicative,
and it will be reviewed differently depemdj on which category i placed into.”
Shelton v. City of College Statior80 F.2d 475, 479 (5th Cir. 1986ge also
Vulcan Materials Co. v. City of Tehuacar288 F.3d 382, 388 (5th Cir. 2001)
(citing Shelton,780 F.2d at 479-84). Under the adipative model, “actions by
state officials are tested by histori¢atts and ‘adequate ielence found within a
defined record.’ 'Mahone v. Addicks Util. Dist. of Harris Cnt@36 F.2d 921,
934 (5th Cir. 1988) (citinéhelton,780 F.2d at 479). As such, a court “using the
adjudicative model must focus on wlaatually motivated the conductd. In
contrast, if the action is evaluated untter legislative modethe court asks only
whether there was “a conceivable factoasis for the specific decision made?”
Shelton,780 F.2d at 479. “In practical terms, therefore, evidence that an official
was motivated by an illegitimate purgoahen he took an action cannot, under
the legislative model, invalidate the officghction. Instead, if a court is able to
hypothesize a legitimate purpose to suppagtattion, the action must be treated
as valid.”"Mahone,836 F.2d at 934.

Bush v. City of Gulfport, Miss454 F. App'x 270, 276 (5th Cir. 2011). Thus, the correct standard
turns on whether the Planning Commission’s decialwwut a preliminary plas legislative or
adjudicative.

The Court finds that it is adjudicative. Homeowner/Contractor Consultants, Inc. v.
Ascension Parish Planning and Zonning Commiss3@rk-. Supp. 2d 384 (M.D. La. 1999), this
Court directly addressed the present questigharcontext of whetheo grant individual
commissioners absolute immunity. After reviegvcase law from the Supreme Court and First
Circuit, the Court citedhe test articulated iHughes v. Tarrant County Tex&818 F.2d 918 (5th
Cir. 1991), which stated:

The first test focuses on the nature offtnets used to reach the given decision. If

the underlying facts on which the decisiot@sed are “legislative facts,” such as
the “generalizations concerning a policystaite of affairs,” then the decision is
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legislative. If the facts used in the deoisinaking are more specific, such as those

that relate to particular individuads situations, then the decision is

administrative. The second test focuses et tarticularity ofthe impact of the

state action.” If the actioinvolves establishment of a general policy, it is

legislative; if the action ‘iegle[s] out speci@ible individuals and affect[s] them

differently from others,” it is administrativeCitting v. Muzzey;24 F.2d 259,

261 (1st Cir. 1984) (citation omitted).]

Homeowner/Contractor32 F. Supp. 2d at 389 (citikrughes 948 F.2d at 920). Applying this
test, theHomeowner/Contractocourt concluded:

[T]he decision by the Planning Commissiwot to approve the preliminary plat

was not one with broad policy implicationghe facts used in the decisionmaking

were specific and relatexhly to the plaintiff. Thd?lanning Commission's action

involved enforcement of existing regutats and did not edtish general policy.

Thus, the Court finds that the decision by the members of the Planning

Commission to deny approval of the pl#ifs preliminary plat for the proposed

subdivision development wasraahistrative in nature.

Id. While theHomeowner/Contractocourt used the term “administrative” in its
immunity analysis, it later &gl this term synonymously with “adjudicative” in its due
process analysigd. at 391. Thus, this Court haseddy determined that the Planning
Commission’s decision to denyghiminary plat approval iadjudicative, and the Court
does not disagree with that conclusfon.

Accordingly, the Court will apply theatdard for adjudicative decisions. “The
adjudicative mode of analysiskasnot whether there was sonmceivable rational basis for the
challenged decision, but requirefrading as to what actually motated the decision, and then
asks whether this is rationally relatieda legitimate governmental purposé&/ineyard Inv., LLC

v. City of Madison, Miss757 F. Supp. 2d 607, 617 (S.D. Miss. 20aff)d sub nom. Vineyard

Inv., L.L.C. v. The City Of Madisphliss, 440 F. App'x 310 (5th Ci2011). After the actual

3 This Court also rejected an argument potentially relevant here; Louisiana Revised StatQfie$,38tich
“provides that the act of approving or disapproving a subdivision plat is declared ailegfalattion involving the
exercise of legislative discretion by a planning commission][,]” does not trump “Fifth Circuit judéspre[, which]
is dispositive[.]” Homeowner/Contractoer32 F. Supp. 2d at 390 n. 35.
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interest is identified, the Cauapplies “traditional rationdlasis review to the actionVineyard
Inv., L.L.C, 440 F. App’x at 314. The Court first detenes whether the Defendants’ interest is
considered a legitimate governmental inter&heyard Investments, L.L,Gl40 F. App'x at
314. The Court then examines whether the @owent action advanced its legitimate gdel.
As long as “the existence of a rational relaship” between the government action and the goal
“Is at least debatable,” there is no constitutional violation(quotingFM Props, 93 F.3d at
175.)
3. The Evidence Presented

The Court now turns to the evidence presented by the parties to determine the true
purpose of the Government’s action. Asexdlabove, at the Janya&2, 2013, public hearing,
four commissioners expreskthe following concerns: @amissioner Price, about fill
mitigation/elevation and flooding; CommissioriRerret, about drainage and flooding;
Commissioner Tassin, about accessibility aaffitr and about drainage and flooding; and
Commissioner Marien, about connectivity.o® 62-2 at 6; Doc. 73-1 at 11.)

At his deposition, Price tesed at length about the ba$is his denying the project.
Price stated that he voted against the projecabse he “listened and heard the people who lived
on Hoo Shoo Too come forth and present direitteace of the flooding andrainage issues that
they had experienced” there. (Doc. 73-4 at 24gePstated that he “lived in Baton Rouge for 40
years, so [he has] personal knowledge of HomoSFoo Road. [He has] been out there at times
when it's not flooded. [He’s] been out there wijlea] couldn’t get all the way down to the end
of the road because it floodedltl{) Price also said he heard information from other

developments brought before the Planr@mgnmission involving Hoo Shoo Too Roattl.] He
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was present at those other meetings and listenadyuments involving traffic and the danger of
traffic accidents and water-back ufd.(at 23.)

Price further stated that the “drainage isshes [Plaintiffs’] engineers proposed -- and
I’m not an engineer -- soundé&ahd of corky to [him].” (d. at 24.) He referenced pictures being
passed around at the hearing that “basically sloavsea, and [he] had grave concerns about
what another development out thereuld do with regard to drainagelt() Price also said he
was concerned about the fact that theeee wetlands on the Plaintiffs’ propertid.j Price
stated that his “personal knowledgiedraining out there, drainageit there, and experience led
[him] to question the impact study that had bpesented by [Plaintiffs] with regard to how
they would handle drainage[.]Id. at 25.) He listened to whafas presented at the hearing and
“saw evidence of flooding.” 1d.) He admitted that he could not recall seeing evidence of
technical data contradiag the drainage impact study provided by the Plaintiffis.af 25—26.)

Price reviewed one traffic study done by Bepartment of Public Works, but it was
done in connection with Hoo Shoo Too Road aot specifically for Mallard Trailsld. at 31.)

He also heard arguments about an access toiad. (

Price stated that he visited the Plaintiffs’ property; first he said there was nothing about
that visit that factored into hdenial, but he later stated thatleesed his denial on “the fact of
where it was located on Hoo Shoo Too Road, @pedraphy of the land[,] fal] . . . its relative
closeness to Bayou Manchadd.(at 39.)

Price also testified about megials that are provided the commissioners in connection
with his consideration of a preliminary subdiwin plat. Specificét, the commissioners
received:

[T]he application that's submitted byetlieveloper to the Planning Commission
staff, and they work through all of theiuit And then they either offer us an
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opinion that says, we’ve received appridvam DPW traffic or TPW sewer or
DPW drainage or whatever it is, andiduld assume we probable have access to
those individual documents if we so chotséook at them and see what has been
submitted.

(Doc. 73-4 at 9—10.) That is, the commissionetsagdnomework packet,” which is “basically

the application that's submitted, and what [the commissioners] are gdowktat in connection

with that.” (d. at 9—10.) The commissioners have access to any other documents if they choose

to pursue them with the staffld()

If the commissioners have questions onessiihey “have the ability as a Planning
Commission member, to go back and askRanning Commission staff for additional
information.” (d. at 14.) The staff in turn has otheeagies like the Department of Public
Works to address the issudsl. @t 14—15.) Here, the staecommended approvald( at 21.)

Price may have also spoken to individuatishe Department of Public Works with
various questionsid. at 17.) Price did not recall spking with anyone at the cityd( at 37—
40.)

Price also testified that tH&aintiffs provided a drainagmpact study that he reviewed
and that concluded that the Néad Trails development “would have a minimal adverse impact
on drainage in this area bdsen the analysis requirements, Unified Development Code, and
Department of Public Works and is acceptasderoposed.” (Doc. 73-4 at 26—27.) He did not
recall whether he received any drainage impautiss or engineering report that opposed that

study or conflicted with it.Ifl. at 27—28.)

Perret also testified at hispi@sition about why he voted against the project. When asked

directly, Perret stated:

In review of information that was provided, as well as testimony that had to be
done with traffic and flooding and, in pa&udlar, my concern had to do with the
building up of the elevations for thalsdivision roads and the road that goes
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across the wetlands that was built up from elevations, if | remember, 11 to 13 feet
all the way up to 21 to 22 feet in area that was low and had flooding issues.

(Doc. 73-5 at 8.) Perret testifiehat he was provided with odecument in particular that was

“a site plan that showed elevatis and the proposed developmerid” &t 8—9.) Perret said this
document concerned in that “in the elevatiors there -- was a very -- was a low elevation of

10, 11, 12 feet coming in, building up to the eligan of 21 feet acrosswetland and low areas
where flooding occurs.ld. at 9.) Perret admitted that he was not presented with “any technical
information related to this elevation isshat supported [his] concern about the flooding

issue[.]” (d. at 10;see idat 11.) Perrett said this issuesA@ased on his “review of the project
that was being presented to the Plan@ognmission and for [him] to considerlt() He stated

he had no “background in dealing with these types of issuelsl.]” (

Ultimately, Perret’s primary reasons fortvg against the project were flooding and
drainage.ld. at 11.) However, he did state that there was “significant public opposition to this
particular project.”Id. at 17.)

Perrett also testified about tB@hanced Drainage Impact Studyl. @t 15.) The
conclusion of that document was that “thiselepment will have minimal adverse impact on
drainage in this area based on the analysisr@gents of the [UDC] and Department of Public
Works, and is acceptable as proposeldl.’§t 15—16.) Perret, likBrice, did not recall being
provided with any reports or technical informattbat contradicted therfdings of that report.

(Id. at 16.)

Perret discussed the elevations at tleeRihg Commission public hearings, and he had a
conversation with Shannon Dupont “to kind of hlpn] understand the map better and the . . .
document.” [d. at 9.) Dupont is with the partment of Public Worksld.) Perret

acknowledged that the Department of Puldllorks recommended approval of the projelck &t
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10.) Perret discussed with Dupontétplat, . . . the elevations, ..[and] drainage issues from
surrounding properties that dnaonto this property[.]”I¢. at 10.)

Perret also testified:

Q: There’s Mallard Roost Avenue. And what change would have needed to occur
with respect to that?

A: It's my opinion, as | reviewed it, th#tis being built up to 21-foot, when all these
other elevations are 10, 12, 11, | hadaaern of this that there would be
flooding because of this road nowobking water coming out, draining to

Manchac.

Q: And that'’s just baseah your just general knowledge —

A: General

Q: -- of drainage and elevation issues?

A: Just reviewing this document and applyithe knowledge that | have to it, and
what | believe that a concern would hdeen — that | wodl have with this
layout, and based off the informaxti that | heard in the meeting.

(Id. at 18.)

Laurie Marien testified at her deposition abbat reasons for rejgog the project. She
stated that she did not speak to anyone whomeé present at the meeting about the traffic
issues that came up in connection with thegmoj(Doc. 73-6 at 10.) She also did not recall
speaking to anyone prior to the meeting altbatproject, and she did not recall any
representative of the City presenting any eagring or technical infanation related to the
project. (d. at 11.) She also did nagcall whether she received the Enhanced Drainage Impact
Study or whether it was something she considetddai 12.) She did retiahere being “some”
public opposing from nghboring landowners.d.) She said she did not recall the “details of
this application, justhe general stuff.”Ifl. at 14.) She could not egifically answer why she
voted no to the project:
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Q:

As we sit here today, can yoli tee why you voted no on this project?

| can't tell you exactly why Voted no. It's been two year I'm sure that it had to
do with the overarching [sic]; like | saithe health, safety and welfare of the
neighbors, and there were some issues. Like | said, | know there had been a
major flooding event earlier ithat year of '13, and #t was a big concern. And
the traffic was a big concern, but | cargll you exactly why | voted how I did.”

(Id. at 73-6 at 14—15.) She ald@ not recall receiving any docuntsror any specific technical

information related to traffic regarding ttpsoject; she may have, but she did not remember

receiving specific documentdd(at 26.) She did recall a “majfiooding incident” that was “all

over the parish,” but it was nepecific to that areald. at 27.)

While Marien did not know of the reasornyshe voted no, she did state that a reason

was needed:

Q:

Do you believe you had the discretiorvtde no if the developer met all of the
requirements of the UDC?

No. There would have to be a reasamny. You can't just vote no. If somebody
meets all of the requirements, thereuld have to be a reason why you would
vote no. | wouldn’t vote no just becausedrt like it, or they were going to
build, you know, small homes and neighbors wanted big fancy million dollar
homes. That's not a reason to vote agatndt has to be one of those major
categories.

When you say “major categories,” y@ureferring to traffic, drainage —

Well, just like | said, the health, stéyeand welfare. Was that — would that
subdivision negatively impact in one bibse ways, the neighbors. It wouldn’t
just be a technical issue.

So if there were neigh®who said the traffic was tdxad or there were drainage
issues, would that be enough of a redsoryou to vote no on this project[?]

No. There would have to be somadkiof substantiating éence or something.
| mean, people get up thenedasay all kinds of stuff.

(Doc. 73-6 at 15—16.)
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Lastly, Price admitted that the Planning Coission voted to approve other subdivisions
in that same area since the Plaintiffs’ proj@obc. 73-4 at 40.) Perréestified to the same.
(Doc. 73-5 at 13—14.)

4. Analysis

To reiterate, “[the adjudicative mode ahalysis asks not vether there was some
conceivable rational basis for theallenged decision, but requireBrading as to what actually
motivated the decision, and then asks whetteris rationally riated to a legitimate
governmental purposeYineyard Inv., LLC757 F. Supp. 2d at 617. After the actual interest is
identified, the Court applies “traditional rational basis review to the actibnéyard Inv.,

L.L.C, 440 F. App’x at 314. The Court first detenes whether the Defendants’ interest is
considered a legitimate governmental inter&heyard Investments, L.L,Gl40 F. App'x at

314. The Court then examines whether the @owent action advanced its legitimate gdel.

As long as “the existence of a rational relaship” between the government action and the goal
“is at least debatable,” there is no constitutional violatidn(quotingFM Props, 93 F.3d at

175.)

Having carefully considered the law and éwidence in the record, the Court finds that
summary judgment is appropriaig this claim. In short, neeasonable juror would conclude
that the Planning Commission laaka legitimate reason. Thatadl reasonable jurors would
conclude that the reasons for the denial ofpttediminary plat were # commissioners’ concerns
about issues like fill mitigatioelevation, flooding, and drainagé.is undisputed that these
were the issues specifically mentioned atghblic hearing by the commissioners who voted
against the project. Moreovélrice testified at his depositidhat he based his decision on,

among other things, the fact that he has $leexling on Hoo Shoo Too Road, his opinion that
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the Plaintiffs’ engineer’s discussi of drainage issues sounded “corky” to him, and the project’s
proximity to Bayou Manchac. Similarly, Perrestiied that he baseuls decision on concerns
about the elevation of the projeuathich in part were based orparticular document. Perret also
said that he based his decisinrpart on testimony at the heagi and it is uncontested that the
Plaintiffs’ engineer said at thaearing (1) that a significant pasti of the project lies in the 100-
year flood plain and that the prapewas really close to Bayddanchac, and (2) much of the
property and the adjoining propedyains poorly. On top oflleof this were the concerns
expressed by the public about these very issteing found that the reasons for the denial
were issues like fill mitigation/elevation, floodirgnd drainage, the Court further finds that, as a
matter of law, these reasons were rationaligtegl to legitimate govamental interests like

public health, safety, artie general welfare.

The Plaintiffs argue that ¢hdecision was arbitrary and caous because they were
based solely on (1) public opposition anyig@bject concerns unsupported by technical
evidence. But the lack of technical or estpeformation does not automatically mean the
commissioners lacked legitimate concerns. Moreaweder the Plaintiffs’ logic, there would be
a substantive due process violation every tingePlanning Commission acted without technical
or expert evidence or chose to reject an appfie@xpert. This is ungported by the case law.
See FM Props93 F.3d at 174 (“ ‘[tlhe power to deld, to be wrong as well as right on
contestable issues, is both flege and curse of democracy.'der, ‘the due process clause does
not require a state to implement its own law correctly[, nor does] [tjhe Constitution . . . insist that

a local government be right.” ” (citations omitted)).
The Plaintiffs are correct that, @hristopher Estates, Inc. v. East Baton Rouge Parish

413 So. 2d 1336 (La. App. 1 Cir. 1982), the Court foandrbitrary and capricious denial of a
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plat in part on the fact thas in the instant action, “no exp&stimony was elicited at the
hearing as to whether the propogdat would adversely affetihe health, safety, or general
welfare of the public.1d. at 1340. But this case also notiest “there was no evidence during
the public hearing presented to the commis#ian the proposed plat was unacceptable for
reasons relating to healtin safety of the public.Id.

Here, unlikeChristopher Estates, Incthe decision was based in part on evidence at the
hearing related to public healimd safety. The above commds®rs based their decisions in
part on (1) the fact that the commissionerselisbed the testimony about drainage given by the
Plaintiffs' engineer ahe public hearing, (2) pictures obfiding in the area presented at the
hearing, and (3) concerns abelgvation which were gleamégem a particular document
furnished for the hearing. This does not etad® into account the information gleaned from
other hearings, which is still “dapaesented” to the Planning Commission.

The Plaintiffs are also correct that theywégresented evidence of other developments
being approved in the area. But the Defendamtsarrect that there is minimal evidence of the
similarities of these developments to the Plisitproject. Without moe, the Plaintiffs cannot
create an issue of fact, evermding inferences in their favor.

Accordingly, the Court grants the Defentisl motion for summary judgment on this
issue. The Plaintiffs’ substanévdue process claim is dismissed.

B. Procedural Due Process Claim
1. The Parties’ Arguments
a. The Defendants’ Memorandum in Support
As this Court previously explained, a pealural due process claim requires that the

Plaintiff “identify a life, liberty, or property interest protectég the Fourth Amendment.” (Doc.
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36 at 22 (quotindlackburn v. City of Marshal42 F.3d 925, 935 (5th Cir. 1995)).). The
Plaintiff must then “identify atate action that resulted in a deprivation of that interdsit.” (
(quotingBlackburn 42 F.3d at 935).)

Here, the Defendants attack the firgjugement. The Defendants argue that the
Plaintiffs must first show a “ ‘legitimate claiof entitlement’ to the issuance of a license or
certificate (or in this casepproval of a preliminary plat).” (Doc. 62-1 at 15 (citivigle Auto
Parts, Inc. v. JohnsqiY58 F.2d 54, 58 (2d Cir. 1985)).) The Defendants maintain that this
guestion depends on “whether, absent the allegedld#rdue process, thers either a certainty
or a very strong likelihood théte application would have begranted.” (Doc. 62-1 at 16.)

The Defendants assert that “compliance whi objective requirenmés of the UDC are
pre-conditions which must be met before a dgu@lent can be considered for site plan approval,
and do not, as Plaintifsrgue, entitle the develop® said approval.”lfl.) The Defendants
argue that the Planning Commasimust ensure that developrteeoomply with “the general
public interest” and do not “creatmdue congestion of streets araffic access or overcrowding
of land or overburden on public facilities suehtransportation, sewage, drainage, schools,
parks, and other public facilities.ld() The Plaintiffs’ compliance with the regulations merely
gave them a subjective expectancy, amddicision ultimately rested on the Planning
Commission’s “exercisef judgment.” (d.)

The Plaintiffs were also not entitléol approval merely because the Planning
Commission staff recommended approval;rigulations do not gpire the Planning
Commission to follow this recommendation.

The Defendants conclude by stating:

Plaintiffs’ allegation that their prelimary plat was denied consideration by a
public body that will apply the objectiv@iterion and stanaes for subdivision
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approval pursuant to thequisions of the UDC is absurd. . . . The evidence
presented by Defendants in connection whik Motion is replete with legitimate,
unbiased, and sound reasoning that more than fulfilled the stated objectives for
subdivision approval.

(Doc. 62-1 at 17.)
b. The Plaintiffs’ Opposition

The Plaintiffs only briefly respond to the Datlants’ argument on this issue. They state
that Defendants contend there is no “legitinadéem of entitlement” to approval “because such a
‘claim of entitlement’ require®ither a certainty or a strong ékhood that the application could
have been granted.” (Doc. 73 at 12.) The Plaintiffs then state, “Even though it is undisputed
that all requirements imposed by law on Plaintitere met, Defendants assert that Louisiana
law does not establish such &dg likelihood’ that the appli¢@n could have been granted.”
(Id.) The Plaintiffs then quote the Court’s prialing on the Defendants’ motion to dismiss:

Plaintiffs have stated that theymaplied with all laws, and conformed to
additional demands from Defendantsss@ming this is true, and considering
Louisiana’s policy that land-use these cases are presumptively valare was
at least a “very strong likelihoodthat Plaintiffs’ application would be
approved.Therefore, Plaintiffs had a legitingatlaim to entitlement to approval
of their preliminary plat, regardless Defendants’ discretioto grant or deny
preliminary plat approval.

(Doc. 73 at 12 (quoting Doc. 36 at 25 &tibns omitted) (emphasis added).)
c. The Defendants’ Reply
The Defendants respond that “Plaintiffs did hate a ‘legitimate claim of entitlement’
to preliminary plat approval because. R.S. 33:101.1 provides Defendants vdibcretion
when approving or disapproving akslivision plat.” (Doc. 76 af (emphasis in original).)
Relying on a federal Fourth Circuit case, thdddedants assert thatquerty owners have a

legitimate claim of entitlement to approval if “the local agency latkdiscretion to deny
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issuance of the permit or waithhold its approval.”ldl. (citing Scott v. Greenville Cty716 F.2d
1409, 1418—21 (4th Cir. 1983) (emphasis addedhéere, the Defendants had to submit their
application to discretionary review by the Riarg Commission, and this “vitiates their claim to
entitlement.” (Doc. 76 at 7—8.) According to thefendants, the Plaintiffs were not entitled to
preliminary plat approval solelyecause they met all requiments and obtained a positive
recommendation from the Planni@@mmission staff. The Defenals cite to a Second Circuit
case purportedly holding that, hen a local regulatts discretionary dcision to deny an
application is not arbitrary or capricious, the plaintiff will usually be deemed not to have a
sufficient entitlement to constitute a protetpgoperty interest.” (bc. 76 at 8 n. 12 (citinRRI
Realty Corp. v. Inc. Vill. Of Southampt@v0 F.2d 911 (2d 1989)).)

The Defendants note that the cases relied uptre Court’s earlier ruling on the motion
to dismiss are state law cases that “do nobéshathe ‘protected propey interested created
under state or local law’ as contemplated lgefal jurisprudence and do not employ the same
standard as what has beetabshed under federal law.Id{ at 7 n. 11.) The Defendants argue
that the “state cases reviewed the property owmdleged deprivation Is&d on a ‘use by right’
and used a strict stiny standard. “Ifl.) The Defendants claim this standard is not used in
federal due process casds. (citing Urban Hous. of Am., Inc. La. v. City of Shrevepbid. 09-
0317, 2013 WL 587900, at n. 6 (W.D. La. Feb. 13, 2013).

Lastly, Defendants maintain that, even if tliig have a legitimate claim to entitlement,
they suffered no deprivation of thaterest. According to the Defdants, the Plaintiffs received
all the process that was due; they had a hgaan opportunity to present evidence, and a fair

and impatrtial consideratn of their application.
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d. The Plaintiffs’ Surreply

The Plaintiffs’ surreply states that the Defemidareply is nothing more than a motion to
reconsider the Court’s prior rafj on the motion to dismisg.he Plaintiffs argue that the
Defendants do not satisfy the legal grounds for aondb reconsider. The Plaintiffs assert that
the “Court should declin® reconsider its prior well-coitgered ruling and reject the new
arguments which rely upon sucltoasideration.” (Doc. 80 at 2.)

2. Analysis

Again, “[ijn a section 1983 causd action asserting a duegeess violation, a plaintiff
must first identify a life, liberty, or propertyterest protected by the&rteenth Amendment and
then identify a state action that resulted in a deprivation of that inteBéstKburn 42 F.3d at
935. The Fifth Circuit has explained:

In order for a person to have a propertyrese within the ambit of the Fourteenth

Amendment, he “must have more than asti#tt need or desire for it. He must

have more than a unilateral expectation of it. He must, instead, have a legitimate

claim of entitlement.’Board of Regents v. Ro#08 U.S. 564, 577, 92 S. Ct.

2701, 2709, 33 L. Ed. 2d 548 (1972). Propartgrests are not created by the

Constitution; rather, they stem from iqmkdent sources such as state statutes,

local ordinances, existing rules, cattual provisions, or mutually explicit

understandingsPerry v. Sindermanm08 U.S. 593, 599-601, 92 S. Ct. 2694,

2699-2700, 33 L. Ed. 2d 570 (1972)]. Howevers itlear that “the sufficiency of

the claim of entitlement must lokecided by reference to state laBiShop v.

Wood 426 U.S. 341, 344, 96 S. Ct. 2074, 2045 L. Ed. 2d 684 (1976) (footnote

omitted).
Id. at 936-37 (citation omitted).

Furthermore, “[a]lthough the underlying stdostive interest is created by ‘an
independent source such as state l&déral constitutional lawletermines whether that interest
rises to the level of a ‘legitimate claim oftglement’ protected by the Due Process Clause.”

Town of Castle Rock, Colo. v. Gonzak45 U.S. 748, 757, 125 S. Ct. 2796, 2803—04, 162 L.

Ed. 2d 658 (2005) (emphasis in original). The 8upr Court has recognizéftat “a benefit is
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not a protected entitlement if government o#flsimay grant or deny it in their discretioid’,
545 U.Sat 756, 125 S. Ct. at 2803.

Louisiana Revised Statutes 8§ B31.1 provides in pertinent part:

Except as otherwise provided in this Subp#re act of approving or

disapproving a subdivision plet hereby declared agsslative funt¢ion involving

theexercise of legislative disdren by the planning commissidmased upon data

presented to jtprovided that any subdivisiondinance enacted by the governing
authority of a parish or omicipality or the acts ahe planning commission, or

planning administratoshall be subject to judiciakview on the grounds of abuse

of discretion, unreasonablexercise of police poweia excessive use of the

power herein granted, or deniaf the right of due process
(emphasis added). Thus, as the Court reizegnn its earlier ling on the Defendants’
motion to dismiss, the Planning Commission thigsretion, but it is limited in that it must
be “based upon data presented to it” @mdust, among other things, comport with due
process.

In Homeowner/Contractor Consultanthis Court cited with approval the standard
announced irYale Auto Parts v. Johnspn58 F.2d 54, 59 (2d Cir. 1985) regarding the property
interest in issuances of licessand certificates by local lamegulators. 32 F. Supp. 2d at 391—
92. Under that standard, in order to have dilegie claim of entittement to the issuance of a
license or certificate, there musive been “either a certainty or a very strong likelihood that the
application would hee been grantedld. (citation omitted). Thélomeowner/Contractocourt
also recognized:

If federal courts are not to beconmwning boards of appeals . . . the entitlement

test ofYale Auto Parts—“certainty or a very strong likelihood” of issuance—must

be applied with considerable rigor. Apgton of the test must focus primarily on

the degree of discretion enjoyed by ib®uing authority, not the estimated

probability that the authority will act favaly in a particular case ... The

“strong likelihood” aspect ofale Auto Partg€omes into play only when the

discretion of the issuing ageynis so narrowly circumscribed that approval of a

proper application is virtdly assured; an entitlement does not arise simply
because it is likely that broad discretion will be favorably exercised.
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32 F. Supp. 2d 392 (quotimRI Realty Corp. v. Inc. Vill. of Southampt8@0 F.2d 911, 918
(2d Cir. 1989)). Thélomeowner/Contractor Consultarftather explained:

A claim of entitlement arises, for theepurposes, when a statute or regulation
places substantial limits on the governmeetsrcise of its licensing discretion.
Thus, the holder of a land use permis lagproperty interegta state law or
regulation limits the issuinguthority's discretion to sgrict or revoke the permit
by requiring that the permit issue upacompliance with terms and conditions
prescribed by state or ordinance.

Id. (quotingBituminous Materials v. Rice Count}26 F.3d 1068, 1070 (8th Cir.1997).

Thus, the central question hesevhether, under statedathe Planning Commission did
in fact have discretion to dg the preliminary plat; that,isvas the Planning Commission’s
“discretion . . . so narrowly circumstancedtlapproval” was a “ceainty,” a “very strong
likelihood,” or “virtually assured”? The Plaintiffs argue tllais was decided in the earlier
ruling on the motion to dismiss, and the Defendarge tinat it was not anthat, to the extent it
was, the earlier ruling was incorrect.

Having carefully considered the law and factthia record, the Coufinds that its earlier
ruling does not control the outcome of thismgli That is, despite the Court’s decision on the
Defendants’ motion to dismiss, the Defendants are still entitled to summary judgment here.

In its earlier ruling on the motion to dismiss, the Court found:

Louisiana recognizes that when adawner complies with all applicable
zoning and conforms to every modificatiimposed, the landower’s landuse is
presumptively valid and certificatesd licenses should be approv8de
D’Argent Properties LLC v. City of Shrevepott,457 (La. App. 2 Cir. 6/24/09),
15 So. 3d 334, 340yrit denied,2009-1726 (La. 11/6/09), 21 So.3d 3&&e also
Urban Housing of America, Inc. v. City of Shrevepdd,874 (La. App. 2 Cir.
10/28/09), 26 So. 3d 226, 231-3@;{t denied,2010-0026 (La. 4/23/10), 34 So0.3d
269.

Plaintiffs have stated that theyraplied with all laws, and conformed to
additional demands from Defendants. (R.Db, § 10-11). Assuming this is true,
and considering Louisianaplicy that land-use in #se cases are presumptively
valid, there was at least a “very strongelikood” that Plaintiffs’ application
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would be approved. Therefore, Plaintiffs had a legitimate claim to entitlement to
approval of their preliminary plat, regardéeof Defendants’ discretion to grant or
deny preliminary plat approval.

(Doc. 36 at 25.) In essence, the partiepdiie in their motion whether the rule fr@iArgent
andUrban Housingcontrols.

The Court finds that this questiomust be determined in light G&BT Realty Corp. v.
City of Shreveports0,104 (La. App. 2 Cir. 9/30/15), 180 So. 3d 458 denied 2015-2002 (La.
1/8/16); 184 So. 3d 693, which is a case rendered by the Louisiana Second CirdDiRadfent
andUrban Housingand after this Court rendered its @arkuling on the motion to dismiss.
GBT Realtyprovides guidance in how to interpi2tArgentandUrban Housing GBT Realty
also demonstrates how the ieng Commission had discretiondot in this case, thereby
defeating the Plaintiffs’ due process claim.

Before turning tadGBT Realtythe Court will summariz&rban Housing which contains
a discussion oD’Argent. In Urban Housingthe plaintiff appealed thection of the city council
in denying approval od subdivision planld., 26 So. 3d at 227. The plaintiff developer
consulted with the planning commission officiafgorporated all their suggested into the plan,
and complied with all zoning and use ordinanégsat 228. The plan was approved by the
planning commission, but the citgpuncil later overturned the decisidd.

At trial, “[a]ll agreed thathe second subdivision plan met all zoning and use critédia.”
The city argued that the city code and Rav. Stat. 33:101.1 gave them broad powers and
discretion in approving ahe proposed subdivisiold. at 229. A resident testified who had
voiced oppositionld. The trial court issued an opinioratifound that theity had “virtually

boundless discretion” that wast violated in the caséd.
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On appeal, the plaintiff's first assignmentesfor was that the city had acted arbitrary
and capriciously in denying the subdivision plaimen they had complied with all applicable
ordinances and when they had already eyl two earlier phases of the subdivisiohat 230.
The plaintiff contended they were dentbe “use by right of its own propertyd. The Plaintiff
argued that, to deny a use fiight, the defendants musatisfy strict scrutinyld. The defendant
responded by relying on the coungilegislative discretion underdltity ordinance and La. Rev.
Stat. 33:101.1.

The Louisiana Second Circuit &gd with the plaintiff. The appellate court explained:

In the recent case @fArgent Properties LLC \City of Shreveport, suprahis

court considered the analogous situation of a landowner who applied for site plan,
completely in compliance with all zoning ordinances, to build a drive-in

restaurant. In that case, the MPC had approved the site plan, but on appeal the city
council denied it, with members citifithe betterment ofhe area” and “the

majority of the citizens.” On judicial resw, the district couripheld the denial of

the fully compliant site plan, citing ét‘broad legislative prerogative and
decision-making authority” conferred yng v. Caddo Parish CommandPrest

v. Parish of Caddo, supra.

On appeal, however, this cououind those authorities inapplicable:

[W]e distinguishKing v. Caddo Parish Comm'n, supra, Prest v. Parish of
Caddo, supraand several other cases cited in brief, on a factual basis.
Those cases all involved requestsyfariances, special exceptions or
rezoning of a particular parcel. \&h an owner sesko alter the
established zoning, the commissiorgoverning body must apply its great
discretion and, as a result, the cowii$ not “take issue with the council.”
King v. Caddo Parish Comm'n, supiEhe instant case, by contrast, is the
res novasituation in which an owneesks a use by right, in compliance
with the applicable zoning, confaing to every modification imposed,

and approved by the commission. This use by right should be
presumptively valid and approved. Foe ttouncil to deny such a use, the
burden on the city is much high€n judicial review, the council's
decision to deny a use by right is sdijto strict scriiny, not the normal
standard of broad discreti applied to variance cases. On this record, the
city council did not meet its heighted burden of refuting the owners' use
of right.

Id. at p. 5, 15 So.3d at 340 (footnote omitted).

38



Although the matter wa®s novafor Louisiana, this court citedessee Realty

Inc. v. City of Ann Arbor61 Mich.App. 319, 232 N.W.2d 695 (1975), and
Bateson v. Geiss857 F.2d 1300 (9 Cir. 1988), which applied similar reasoning
and reached the same conclusion. Thigrtwas unable to find any contrary
authority.

The instant case is analogouXérgent.Like the landowner applying for
approval of a site plan that complied wah applicable zoning requirements, [the
plaintiff] has applied for approval of alsdivision plan that complies with all
applicable zoning and use requiremebtsspite the sweeping language of R.S.
33:101.1 and Code § 82—-41(a), which woylgear to give the city virtually
boundless discretion to grant or denyagplication, we will apply, as in
D'Argent,strict scrutiny to the decision tieny a fully compliant application.

Id. at 231 (footnote omitted). The appellate court concluded:

In short, some of the reasons offereddenying the instant subdivision plan have
no support in the record, and others, whaletual, do not satigfthe constitutional
requirement under [La. Const.] Art. 618, of “uniform procedures established
by law” or meet the heightened burdeidenying a fully compliant applicant,
recognized irD'Argent, supraWe are also guided hifie principle that zoning

and land use regulations are construef@wor of the owner's proposed use of his
own propertyWright v. DeFatta244 La. 251, 152 So.2d 10 (196B)Argent
Properties LLC v. City of Shrevepostpra; Residents of Shenandoah Estates
Subd. v. Green Trails LL2005-1331 (La.App. 1 Cir. 6/9/06), 938 So.2d 1027,
writ denied,2006—2098 (La.12/8/06), 943 So.2d 1095.thia record, we are
constrained to find the [planning comm@sj and city council abused their
discretion in denying approlvaf Urban Housing's fully compliant subdivision
plan.

Id. at 232. Thusrban Housingseems to suggest, like theu@t found in its edier ruling, that
the Planning Commission lackedlimited or broad discretion.

But Urban Housingmust be read in light of the lat&BT Realtywhich provided
guidance for interpreting &nd more directly addressis® question of the Planning
Commission’s discretion for purpes of imposing liability. IlGBT Realtythe Louisiana
Second Circuit affirmed the rejiéan of a tort claim for denial of a building site plan. GBT

Realty the plaintiffs were propertgevelopers who wanted toilwha Dollar General store in
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Shreveportld. at 459. The plaintiffs submitted plansti@ city planning commission, and the
staff “found no problems with the submitted plarid.”at 460.

A public hearing was held with the plaing commission, which “expressed concerns
about the similar store in operation acrossstiheet and about the building facade and the
proposed landscapingd. The vote was deferred so thag thevelopers could address those
issues.ld.

The plaintiffs later returned before thephing commission with an improved plan that
included an upgraded facade and landscape jplaifhe planning commission ultimately
rejected the plan because it (i)l not comply with recently proposed zoning suggestions to the
city’s master plan, and (2) the “consensus wastthe site was too small to accommodate the
proposed plan.id.

The city council unanimously upheld the planning commission’s decision. One
councilman said that “the size of the propefis-a-vis the proposed use was a big problam”
He said that residents made some valid poidts.

The plaintiffs later appealedhd asked the district court to@pve of the initial site plan.
Id. The district court overtaed the council’s decisioid.

The plaintiffs filed suit against the cityd the planning commission. They claimed that
the proposed site complied with the zoning kavd that the state@asons were “contrivedld.
at 461. At trial, the plaintiffs’ mgineer testified thdthe proposed store @& use by right under
the zoning for the property andatiother Dollar General storbad been approved with the same
basic design.Id. The city’s witnesses acknowledged ttiere were no violations of city

ordinancesld.
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The district court concludeddhthe plaintiffs could natecover because of Louisiana
Revised Statute 9:2798.1, which provides in geat “Liability shall not be imposed on public
entities or their officers or employees based uperettercise or performance or the failure to
exercise or perform their policymaking or discretignacts when such acts are within the course
and scope of their lawful paws and duties.” La. Rev. St8t9:2798.1(B). The trial court
further found that “despite theeaidy right zoning for the propgr the City had discretion to
disapprove the site plan, partiady in light of the provisionsf the Shreveport City Code
governing the approval process that ensigafe, efficient, atactive and well-ordered
community.”ld. The court concluded thtte “the City merely exercised its discretion under the
applicable rules and did so in light of thelicymaking considerains cited by Councilman
Jenkins.”ld.

The GBT Realtythoroughly reviewed’ArgentandUrban Housing as well as one
additional case. Th@BT Realtycourtexplained that, “[a]lthough thestant case is a tort action
and not a disapprovakl noncase, jurisprudence involving disapproval of use by right is
informative to determine the Cisyexposure to tort liability.1d. at 462. After this thorough
review, theGBT Realtycourt concluded:

What these cases demonstrate is thatiaicipality must abide by its own zoning

ordinances and apply them consistetitiypugh the site and subdivision plan

approval process without “looking at each situation on a packlyocpolitical

basis.” [(citation omitted)|However, importantly, the cases further establish

that a municipality has the discretion to act within the ambit of the zoning

ordinances so long as that discten is not exercised arbitrarily and

capriciously. A municipality retains the disdien to deny a site or subdivision

plan submitted in accordance with use by trighning, but that denial is subject to

strict scrutiny and the zoning ordinan@e®l actions will be construed in favor of

the use proposed by the owner.

Thus we reject the appellants' contentiorthat the City had “no” discretion to
deny their site plans for the constrution of the Dollar General store.
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Id. at 463 (emphasis added). Turning to the fdbts] ouisiana Second Circuit determined that
the Plaintiffs were not entitled to recover:

The record supports the districourt's conclusion that the City's action in this

case, although ultimately overturned, was a discretionary act genuinely based in
the City's attempt to ensure that the use of the property comported with the public
interest in a safe and well-ordered coumity. Unmistakably, some of the City's
proposed justifications fadenying the plans were improper; for example, the

plans’ failure to comply with potentialture land use rules was never a proper
consideration. The City—age—failed to give the mper respect to the use by

right zoning for this property.

However, the City hadomediscretion in the choice tpprove the site plans, and
that choice was based in part upon vari@asonable grounds such as the plans'
provision for access into and out of this tygestore and the detrimental effect on
traffic, and thus public safety, thaetproposed access allowed. The subsequent
judicial determination that these concewesre inadequate to deny the plan does
not equate to a finding that the Citgistion based on those concerns was “not
reasonably related to the legitimate governmental objective for which the
policymaking or discretionary power etas Likewise, the district court's
conclusion that the City's actions wertated to its legitimate objectives and not
misconduct was, on this record, not plainisong. In this case, the store tenant,
Dollar General, itself did not approve theegplan after it hd been approved by
the district court; instead, thmetailer asked the plaintift® change the site plan's
proposed access to the property pricagoeeing to a fingblan. Clearly the

access issue was a genuine conéarall of the parties here.

In no way is this conclusion intended tonahish the strict scrutiny that must be
given to the disapproval of use by rigiite plans upon direct review. However,
recovery of tort damages against a pubhdity, even for a wrongly denied use by
right case, requires proof afrongdoing not found in this case.
Id. at 464—65.
While slightly distinguishable, the Court finG8T Realtyinstructive. GBT Realty
specifically recognizes thatrban Housingultimately “establish[es] @it a municipality has the
discretion to act whin the ambit of the zoning ordinances long as thaliscretion is not

exercised arbitrarily and capriciouslyd. at 463. As irfGBT Realtythis Court has already

determined in the above substantive due E®ecection that the Plaing Commission did not
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act arbitrarily and capriciously its denial of the preliminary at. Thus, as a matter of state
law, the Planning Commission did have disamrtio deny the Plaintiffs’ preliminary plat.

Given that discretion, the Pldifis cannot prevail on their dygocess claim. First, they
cannot demonstrate that there wadsery strong likelhood” of approval. Again, as this Court
has explained:

The “strong likelihood” aspect ofale Auto Partgomes into play only when the

discretion of the issuing ageynis so narrowly circumscribed that approval of a

proper application is virtdly assured; an entitlement does not arise simply

because it is likely that broad discretion will be favorably exercised.

Homeowner/Contractor Consultan®2 F. Supp. 2d 392 (quotirRRI Realty Corp. v. Inc. Vill.
of Southamptgr870 F.2d 911, 918 (2d Cir. 1989)). As demonstrated above in the substantive
due process section, the Plaintiiisve not demonstrated that apyal was “virtually assured.”

Second, the “strong likelihood” standard is nieietended to answer the larger question
of whether there was discretioBee Town of Castle Rock, Col®45 U.Sat 756, 125 S. Ct. at
2803 (“a benefit is not a protedtentitiement if government officials may grant or deny it in
their discretion.”). HereGBT Realtydemonstrates that, as a matter of state law, the Planning
Commission had discretion to deny the prelamnplat under the circumstances. For this
additional reason, the Plaintiffeave no property interest, atiteir due process claim failSee
RRI Realty Corp.870 F.2d at 918 (“When a local regulator's discretionary decision to deny an
application is not arbitrary or capricious, the plaintiff will usually be deemed not to have a
sufficient entitlement to constitutepaotected property terest.”).

This ruling is also consistent with the Coaré&arlier ruling on the ntion to dismiss. In
the Plaintiffs’ Petition, they statl that the “individual commissiorseall voted against approving

the Preliminary Plat using criteria that ismt@ry to law” and th Planning Commission’s

“reason for . . . denial was on account @& dpposition to the Preliminary Plat by local
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landowners who desired for the Peoy to remain undeveloped.” (Doc. 1-2 at 5.) They further
alleged that the rejection w&sn grounds of public outcry.”ld. at 11.)

At the motion to dismiss stage, the Courswequired to assume the truth of these
allegations. Based on those allegationsQbaert properly determined that the Planning
Commission lacked discretion atitht there was a very strohigelinood the preliminary plat
would be approved.

The difference here is that the Defendantstion must be decidesh the factual record
submitted by the parties. As discussed abovtkarsubstantive due process section, here the
record demonstrates that the Planning Comomsgid in fact basestdecision on legitimate
reasons and on data submitted at this hearingthas. Thus, while the motion to dismiss may
have been properly denied because of the allegations of therBétere the record
demonstrates that, in fact, the Planning Corerorsdid have discretion and that approval was
not a “certainty” or “wrtually assured.”

In sum, for the above reasons, the Comddithat summary judgment is appropriate on
this issue. Accordingly, the Plaintiffs’geedural due process claim is dismissed with
prejudice?

C. Ripeness of Federal an®tate Takings Claims
1.The Parties’ Arguments
a. The Defendants’ Memorandum in Support

The Defendants claim that “[a] takings claunder the Fifth Amendment to the United

States Constitution and Article8,4 of the Louisiana Constitoti is not ripe until the claimant

has unsuccessfully attempted to obtain justensation through the procedures provided by the

4 Given the Court’s holding, it need not address whetiesecond due process requirement (deprivation) was
satisfied.
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state for obtaining such competisa.” (Doc. 62-1 at 4 (citinyVilliamson Cty. Reg’l Planning
Comm’n v. Hamilton Bankd73 U.S. 172, 193—94, 105 S. Ct. 3108, 3120, 87 L. Ed. 2d 126
(1985)).)

The Defendants correctly assert that, undehKitcuit law, “[a]takings claim is not
ripe until (1) the relevant governmental unit heaahed a final decision as to what will be done
with the property and (2) the plaintiff hasught compensation through whatever adequate
procedures the state provideSandy Creek Inv'rs, Ltd. v. City of Jonestown,., T35 F.3d 623,
626 (5th Cir. 2003).

The Defendants argue that, under the preing, a case is not ripe (1) “when a case
involves a matter that has not been finallgided[,]” and (2) “when the property owner has
‘ignored or abandoned some relevant form efew or relief, such that the taking decision
cannot be said to be final.” ” (Doc. 62-1 at 4 (quolithtpan Developers, LLC v. City of Jackson
468 F.3d 281, 293 (5th Cir. 2006)).) Accordinghie Defendants, the Plaintiffs here have
ignored the Louisiana Administrative Proceeléct procedure set forth in La. Rev. Stat.
49:964(G). The Defendants contendttthe Plaintiffs failed to ail themselves of state law
remedies, so the matter is unripe.

The Defendants also state that, under do®isd prong, “a movant must . . . show that
compensation for the alleged taking has dudgn sought and deniea all available
administrative procedures.” (Doc. 62-1 at 5 (citiNgliamson Cty, 473 U.S. at 186—87).) The
Defendants assert that, “[&f state provides an adequptecedure for seeking just
compensation, the property owner cannot clainoéation of the Just Gopensation Clause until
it has used the procedure and been denied just compensatiat.”6@31 at 5—6 (citing

Williamson Cty, 473 U.S. at 186—87).) According to the Defendants, the “Fifth Circuit has
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interpreted this requirement as meaning that a plaintiff asserting a takings claim must first
‘present its inverse condemnation action to theestatirt in a posture such that the state court
could rule on [the] claim,” before coming federal court.” (Doc. 62-1 at 6 (quotihderty Mut.
Ins. Co. v. Brown380 F.3d 793, 798 (5th Cir. 2004)).)

Similarly, the Louisiana Supreme Court masognized an inveescondemnation action
under Louisiana law. According to the Defendatfts,Plaintiffs must use this procedure before
coming to federal court.

The Defendants then argue:

Notably, the record reflects that the Pldfatin this matter did, in fact, file an
inverse condemnation claim in state courthiair original petition. [(Doc. 1-2 at
9.)] However, the case was removedederal court by Defendants.
Nonetheless, the federal takings claim wdk be ripe unless and until Plaintiffs
are denied just compensation on tate claim for inverse condemnation.
Defendants’ choice to remove the inse-condemnation action does not waive
the subject-matter jurisdiction aspectipeness.” (Doc. 62-1 at 6 (citations
omitted).) Plaintiffs in this matter failed request remand of their takings claim.
[(citation and footnote omitted).] BecauBkintiffs have not exhausted the
available state remedies first, its 8Blaim under the Fifth Amendment is not
ripe as a matter of law.

(Doc. 62-1 at 6.)
b. The Plaintiffs’ Opposition

The Plaintiffs argue that “[the&/illiamson Countyipeness requirement is prudential, not
jurisdictional, and thus may be waived.” (Doc. 73 at 3 (citations omitted).) Further, the Plaintiffs
argue that this “ripeness requirement does nplyap actions brought istate court, since a
state court may hear ‘simultaneously a pléfistrequest for compensation under state law and
the claim that, in the alternative, the demftompensation would viate the Fifth Amendment
of the Federal Constitution.” ” (@. 73 at 4 (citation omitted).) &htiffs state that this is

exactly what they did whenely filed suit in state court.
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The Plaintiffs also note that the Defendantswarong to say that they could have sought
review of “agency” action undé.a. Rev. Stat. 49:964. Accongj to the Plaintiffs, “this
provision does not apply to the decisionsazfal governmental bodies like the” Planning
Commission. (Doc. 73 at 4 n. 18 (emphasis in original) (citing La. Rev. Stat. 9:984q23ptte
v. Alcoholic Beverage Control Bdl994-0781 (La. App. 1 Cir. 5/5/95); 655 So. 2d 536, 538).)
The Plaintiffs argue they “pursued the cormgaicedural course bgstituting the present
action.” (d.)

The Plaintiffs thus contend:

Plaintiffs’ petition, as originally filed in state coudpntained a takings claim
which was indisputably ripe. Thelsequent removal of the case did not
magically render that claim “unripe;”treer, by removing the case to a federal
forum, Defendants waived any chalge that might have existed under
Williamson Countyo the ripeness of the claims courts have recognized,
Defendants cannot remove to federal cand then (years later no less) use their
removal as grounds for a ripeness argument.

(Doc. 73 at 4 (footnotes omitted).)
c. The Defendants’ Reply

The Defendants reply that the “Supreme Cbas determined that when a ripeness
guestion in a particular case is prudenttahay be raised on the Court’s own motion, and
‘cannot be bound by the wishestbé parties.” ” (Doc. 76 (quotingegional Rail Reorganization
Act Cases419 U.S. 102, 138, 95 S. Ct. 335, 356, 42 L. Ed. 2d 320 (1974)).) The Defendants
argue they are not manipulatingdation; rather, the Plaintiffs “have actually had years to
recognize that their inverse condemnation clgiitould have been remanded to state court for
proper adjudication.” (Doc. 76 at 2Dastly, the Defendants arguetlicourts of judicial review
have repeatedly deferred and recognized tbegsity of an intermediary court exercising

appellate review of aagency adjudication.d. (footnote omitted).)

a7



2. Analysis

As stated above, “[a] takings claim is ngdeiuntil (1) the relevant governmental unit has
reached a final decision as to what will be dormté the property and (2) the plaintiff has sought
compensation through whatever adequuaiteedures thstate provides.Sandy Creek Inv'rs,
Ltd., 325 F.3d at 626. The Court will address each in turn.

a. The First Williams CountyRequirement: Final Decision

The first issue is whether there was a “final decision” by the “relevant governmental unit”

concerning the propertid. The Fifth Circuit has stated:

In adopting the first prong, th&\filliams County Court explained its reluctance
to hear premature takings claims as follows:

“this Court consistently has indicatdtht among the factors of particular
significance in theBenn Centrgdlinquiry are the economic impact of the
challenged action and the extentatich it interferes with reasonable
investment-backed expectations. Thiedors simply cannot be evaluated
until the administrative agency has aed at a final, definitive position
regarding how it will apply the regulations at issue to the particular land in
guestion.”

Urban Developers LLC v. City of Jackson, Mig68 F.3d 281, 293 (5th Cir. 2006) (quoting
Williamson County105 S.Ct. at 3118-19 (citations omitted)). The Fifth Circuit then explained:

For example, irPenn Centrathe Court declined to hold that New York City's
Landmarks Preservation Law effectethking as applied to Grand Central
Terminal, reasoning that although the Gigd disapproved a plan for a 50—story
building above the terminal, the propeotyners had not sought approval for an
alternative plan, and it was thereforecartain whether the City would disapprove
of all economically beneficial uses of the laReénn Central Transp. Co. v. New
York City,438 U.S. 104, 98 S. Ct. 2646, 2665-66, 57 L.Ed.2d 631 (198);
also Agins v. City of Tiburod47 U.S. 255, 100 S. Ct. 2138, 65 L.Ed.2d 106
(1980), overruled on other groundsfiyst English Evangelical Lutheran Church
v. Los Angeles Count$82 U.S. 304, 107 S. Ct. 2378, 96 L.Ed.2d 250 (1987)
(rejecting a takings claim as unripecause the property's owner had not
submitted a plan for developmerithis means that even if a plan is initially
disapproved by the government, propertyowners must then seek variances
or waivers, when potentially availablebefore a court will hear their takings
claims. Williamson County105 S.Ct. at 311Hodel v. Virginia Surface Mining
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& Reclamation Assn., Inc452 U.S. 264, 101 S.Ct. 2352, 2371, 69 L.Ed.2d 1
(1981).This court has also held thatvhenever the property owner has
ignored or abandoned some relevant fornof review or relief, such that the
takings decision cannot be said to bfnal, the takings claim should be
dismissed as unripeHidden Oaks Ltd. v. City of Austih38 F.3d 1036, 1041
(5th Cir.1998).

Id. (emphasis added). Thus,linban Developers LLCthe Fifth Circuit found that the first
prong was not satisfied because:

When [Plaintiff] Urban Developers wastified that the Mod Rehab contracts
wouldn't be renewed, it suspendedpitgns to rehabilitate Town Creek
[apartments] and abandoned all avenuagwakw that were available to Bee
Hidden Oaks138 F.3d at 1041. [Plaintiff's principal member] admitted this at
trial[.] . . . Urban Developers submittéao building plans for approval by the
City, both of which were rejected becaukey did not comply with the City's
flood-zone ordinancéAfter this rejection, although represented by counsel,
Urban Developers neither applied fo a floodplain-development permit,nor
pursued mandamus against the City's community development officer,
availed itself of the appeal process sétrth in the City of Jackson municipal
code, which provides any person affected by an order issued by a housing
official with an appeal to the circuit court of the First Judicial District of

Hinds County. Like the Court irPenn Centralywe cannot evaluate the extent to
which the City has interfered with blin Developers' reasonable investment-
backed expectations because no firedision has been made, nor even sought,
regarding the applican of the flood-zone ordinancAccordingly, we dismiss as
unripe Urban Developers' regulatory takimgmim against the City of Jackson.

Id. at 293-94 (emphasis added).

Here, it is uncontested that the PlasghCommission discussed and evaluated the
Plaintiffs’ preliminary plat at the Janya2013 public hearing. The Planning Commission
decided to delay a final decisiondagive the Plaintiffs an opportugito make certain changes to
the plan. The Plaintiffs did so, yet, despites, the Planning Commigsi eventually voted in
April to deny approval for the preliminary platmportantly, the Defedants have identified no
specific permit, variance, or administrative apgeakess that the Plaintiffs should have pursued
but did not. The Defendants only point to oredief from the courts, either through the

Louisiana Administrative Procedure Act or thgh some other generaview process.
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Putting aside the forméithe Court agrees with the Defendants Matcan, Inc. v. City
of Baton Rouge2000-0600 (La. App. 1 Cir. 5/11/01); 797 So.2d 722, reflects that denials of
subdivision plans are subject taljaial review. There, a deager filed suit after the planning
commission had denied approval of a proposédisision, resulting in “a taking without due
process.ld. at 723. The trial court found that thephing commission didot act arbitrarily
and capriciously in denying the Plaintiffs perniit. On appeal, the Louisiana First Circuit held
that the Plaintiff had no cause of action and tmted “that before [the plaintiff] can make a
claim for damages against the City/Parish, it ngigt the courts the opponity to rectify the
alleged arbitrary, capricious abusive conduct. [The plairflihas not done so. Therefore, it
now lacks a cause of actiagainst the City/Parishld. at 724.

However, unlike the plaintiffs iMercanandUrban Developers LLCthe Plaintiffs here
did provide “an opportunity to otify the alleged . . . [misfiimduct” because it “pursued [a]
mandamus” against the Planning Commission iiciwthey sought approval of the preliminary
plat. (SeePetition, Doc. 1-2 at 6-7.Moreover, there has even begfinal decision on that writ
of mandamus; in ruling on the Defendants'timo to dismiss, thi€ourt found that the
Plaintiffs’ claim was moot because they hattigbe property. (Doc. 36 at 10—11.) Thus, unlike
the above cases, the Planning Commission’s deaigthrrespect to the Plaintiffs’ preliminary

plat is certain and final.

5 The Court agrees with the Plaintiffs that the Istaria Administrative Procedure Act does not apply here.
Louisiana Revised Statute 49:964(G) provithed “[t]he court may affirm the decisiaf the agencyr remand the

case for further proceedings,” or the court may “reverse or modify the decision” under certain circumstances. La.
Rev. Stat. 49:964(G). Section 9:951(2) specifically excludes from the definition of “agency’issioms of

political subdivisions. La. Stat. Ann. § 49:951(2 also Brossette v. Alcoholic Beverage Contral 830781

(La. App. 1 Cir. 5/5/95); 655 So. 2d 536, 538 (“it is well established that tiiésAlefinition of “agency” does not
include a political subdivision nor any “board” of such an entity. La. R.S. 49:951(2).").
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The Defendants point to an (unauthenticagadail in support otheir argument that
there was no final decision. In the emailtedbApril 23, 2013 (the day after the Plaintiffs’
preliminary plat was denied by the Planningy@oission), counsel for the Plaintiffs emailed
Troy Bunch, former Director of the Planning@mission asking, “Should I file suit or so [sic]
you think there is an alternatigeeurse of action?” (Doc. 62-13Bunch replied, “Your future
action is up to you and your client. Ther@aswaiting period to re-apply or your client could
modify the application or follow #hexisting rules and regulationsld.)

Even if the Court were to consider this urnautticated document, the Court finds that it
does not support the Defendams’sition. The email providesrtually no answer to the
Plaintiffs’ question of what the Plaintiffs shouldMeadone next to obtain review. To the extent
it does, the email suggests that filing suit wouldabeppropriate next step. This is precisely
what the Plaintiffs did. Finall by the Defendants’ logic, nokiag claim could ever be ripe,
because modification or reapplication is théioedly always available for an applicant.

Accordingly, the Court findthat the first prong of th&Villiamson Countynalysis is
satisfied. The Court will now proceed to the second.

b. The Secondwilliams CountyRequirement: Utilizing of State
Law Procedures

This Court has explained:

In order to satisfy the second prong of Wigliamson Countyest, a property

owner may not claim a violation of jusbmpensation until pursuing whatever
adequate procedures thatstoffers for seeking just compensation, such as an
inverse condemnation actiowilliamson,473 U.S. at 196-97. A plaintiff must
allow a state court to rule upon its imse condemnation, or otherwise similar
appropriate remedy, action beforenging the action to federal coutiberty

Mut. Ins. Co. v. Browr380 F.3d 793, 798 (5th Cir.2004). ... Louisiana law
recognizes an inverse condemnatiotiogicas a means of seeking just
compensationSee State Through Dept. of Transp. & Dev. v. Chambers Inyv. Co.
595 So.2d 598, 602 (La. 1992).
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Bienville Quarters, LLC v. E. Feliciana Par. Police JuNo. 07-158, 2010 WL 2653317, at *2
(M.D. La. June 25, 2010). The Defendants ackndgaethat the Plaintiffs filed an inverse
condemnation claim in state court, but they arttpad their own removal dhe action to federal
court somehow makes the claim unripe.

The Court rejects the Defendamargument. The RBintiffs are correct that “the Supreme
Court has . . . explicitly held th&¥illiamson Countyg ripeness requirements are merely
prudential, not jurisdictional, salthough a court may raise themma sponteit may consider
them waived or forfeited as wellRosedale Missionary BaptishGrch v. New Orleans City
641 F.3d 86, 88—89 (5th Cir. 2011) (citations omitted).

The Plaintiffs are also correct tHaVilliamson Countydoes not] prohibit[] plaintiffs
from advancing their federalaims in state courts3an Remo Hotel, L.P. v. City & Cty. of San
Francisco, Cal.545 U.S. 323, 346, 125 S. Ct. 2491, 2506, 162 L. Ed. 2d 315 (2005). The
Supreme Court has explained:

The requirement that aggrieved prdgeywners must seek “compensation
through the procedures the $taas provided for doing soMilliamson County
473 U.S., at 194, 105 S. Ct. 3108, does netlpde state courts from hearing
simultaneously a plaintiff's request ftompensation under state law and the
claim that, in the alternative, the denthlcompensation would violate the Fifth
Amendment of the Federal Constitution. Readiiliiamson Countyo preclude
plaintiffs from raising such claims the alternative wouldrroneously interpret
our cases as requiring property owner§ésort to piecemal litigation or
otherwise unfair proceduresMlacDonald, Sommer & Frates v. Yolo Countyy
U.S. 340, 350, n. 7, 106 S. Ct. 2561, 91 L. Ed. 2d 285 (1986).

Id. Thus, the Plaintiffs acted properly in bringimgstate court their federal takings claim with
their inverse condemnation claim.
The Court is persuaded Bansotta v. Town of Nags Hed@4 F.3d 533 (4th Cir. 2013),

which was also cited by the Plaintiffs. There, dppellate court held th#te district court erred
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in dismissing the plaintiffs’ takings claias unripe because the town had waived this
requirement by removing the case to federal cédirat 544.

The Sansottacourt began by explaining how, und®illiamson Countya plaintiff must
first seek compensation from the state via tlee@dures that the state has established before
suing the state in federal court and hovw]dsed on this requirement, a plaintiff cannot
simultaneously bring a claim for compensatimer state law and a claim under the Takings
Clause in federal court; rah the plaintiff must firspursue his state-law claim for
compensation.td. (citations omitted). Té Court then recognized the above rule fioam
Remo Hotel, L.Pthat a state court can hear simultaumy a claim for compensation under state
law and an alternative claim for denialafmpensation under the Fifth Amendmeédt.(citing
San Remo Hotel, L.P545 U.S. at 346, 125 S. Ct. at 2506).

The Court stated that “the Williamson Coustgite-litigation requirement involves only
prudential considerations,” so the Court “mayedaine that in some instances, the rule should
not apply and we still have the power to decide the cébeat 545 (citations omitted). The
Sansottacourt then found that “[t]his cass such an instance. Allowing the Town to invoke the
Williamson Countystate-litigation requirement aftemneving the case to federal court would
fail to fulfill the rationale for this prudential rulnd would create the gsibility for judicially
condoned manipulation of litigationld.

As to the first reason, the Fourth Circeiplained that the purpose behind the state-
litigation requirement is that statourts have more experience tlfegheral courts in the factual
and legal issues surroundingning and land-use regulationd. (citations omitted). However,

federal courts remain capable of deciding Hsiés, and defendants imgfily recognize this
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when they remove such cases to federal ctaurt:Thus, the primary reason for thilliamson
Countystate-litigation requirement no longer &pp when the defendant removes a cakke.”

As to the second reason (manipulation of &itign), the Fourth Circuit analogized the
case to the rule that a defendant who rerm@vease to federal court waives Eleventh
Amendment immunityld. at 545—46 (citind-apides v. Bd. of Regerdgthe Univ. Sys. of Ga
535 U.S. 613, 122 S. Ct. 1640, 152 L. Ed. 2d 806 (2002)lapides Supreme Court explained:

It would seem anomalous or inconsistarta State both (1) to invoke federal
jurisdiction, thereby contending that thiidicial power of the United States”
extends to the case at hand, and (2ZJaon Eleventh Amendment immunity,
thereby denying that the “Judicial powdrthe United States” extends to the case
at hand. And a Constitution that permitted &ab follow their litigation interests
by freely asserting both claims in the sarase could generate seriously unfair
results.

Id. at 546 (quotind.apides 535 U.S. at 619, 122 S. Ct. 1640). According to the Fourth Circuit,
“The Court was so intent on preventing any matation that it created bright-line rule: any
voluntary removal waives immunityld. (citation omitted). Turning to its own case, the
Sansottacourt explained:

Here, if we substitute “th@/illiamson Countytate-litigation requirement” for
“Eleventh Amendment immunity,” the logis precisely the same. Like Eleventh
Amendment immunity, a state or its politicalbdivision is entitled to assert the
state-litigation requirement when a pitif files suit in federal court. But
permitting a state or its political subdivisi to assert this requirement after the
state or its political subdivision has reved the case to federal court would allow
the state or its political subdivision to do in the context of the Takings Clause
exactly what the Supreme Court has declaodae improper in the context of the
Eleventh Amendment: invoke federal juiititbn and then object to federal
jurisdiction.

Applying the reasoning dfapidesto the Takings Clause aWdilliamson County

is both logically and legally sound.rBt, this reasoning does nothing to
undermine the core rationale\Wlliamson Countyas a plaintiff cannot bring a
takings claim in federal court withobtiving been denied just compensation by
the state; such a claim can come into federal court before the state has denied
compensation only when the state or itstfwall subdivision chooses to remove
the case to federal court. Second, it pristen innocent platiif who sought to
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comply withWilliamson CountyandSan Remo Hotddut whose efforts were

thwarted by the state or political subdigiss decision to reove the case. Third,

it prevents a state or its political siMidion from manipulating litigation by

removing to federal court claims propefilgd in state court in accordance with

San Remo Hotelnd then claiming that the plaintiff cannot proceed on those

claims, thereby denying a plaintd@hy forum for having his claim heard. Fourth,

and relatedly, it furthers our “strong pee¢nce for deciding cases on the merits”

by preventing any procedural gamesmandHgyman v. M.L. Mktg. CoL16

F.3d 91, 94 (4th Cir. 1997).

Id. at 546—A47.

The Fourth Circuit also exgssly rejected the argumemtvanced by the Defendants here
— that the Plaintiffs should have sought remand. The Fourth Gaxplained that the plaintiffs
“had no basis to seek to have [the disteoiurt remand any claims to the state coud.”
(citations omitted). After the case was removeddé&ral jurisdiction was pper, and the district
court was obligated to exercise that jurisdictiotess it had a legal basis, such as abstention, to
refrain from exercisig that jurisdiction.’ld. at 547 (citation omitted).

The Court finds th&ansottacase highly persuasive.llAf the reasons cited by the
Sansottacourt appear sound and readulea Most relevant, th€ourt finds the Defendants’
efforts on this issue stink of litigation maniptibn. For these reasons, the Court will apply
Sansottaand find that the Defendants havaived any objection to thi&/illiamson County
requirement. ThudVilliamson Countyloes not preclude the Plaintiftakings claims, and they
are ripe for adjudication.

D. Federal Takings Claims
1. The Parties’ Arguments
a. The Defendants’ Memorandum in Support

The Defendants acknowledge that the PlHére asserting a regulatory taking and

admit that, in ruling on the Defendants’ motion terdiss, the Court identified the correct factors
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in determining whether such a taking has occlurfEhese facts are (1) “the economic impact of
the regulation on the claimant;” (2) “the extémtwvhich the regulation has interfered with
distinct investment-backed expations;” and (3) “the charactef the governmental action.”
(Doc. 62-1 at 7 (citingPenn Cent. Transp. Co. v. City of N438 U.S. 104, 124, 98 S. Ct. 2646,
2659, 57 L. Ed. 2d 631 (1978)).)

The Defendants argue that the first factorghie against the Plaintiffs. The Defendants
assert that the Plaintiffs have sold much of their 57.7 acres for over one million dollars.
According to the Defendants, “a diminution inw&adoes not establish a taking.” (Doc. 62-1 at 8
(citing Jackson Court Condominiums, Inc. v. City of New Orle@8rd F.2d 1070, 1080 (5th Cir.
1989)).) Moreover, the Defendamégect the Plaintiffs’ argumerthat they suffered economic
hardship because their profits from the prgubsubdivision would hee gone toward paying
various judgments; the Defendants state, “RBlshpoor financial degions and legal troubles
do not vitiate the fact that they made a sutisahprofit. The landoes not contemplate any
losses or financial obligationsdarred by Plaintiffs as a resulf their personal decision to
default on loans or breach contracigwthird-parties.” (Doc. 62-1 at 8.)

Concerning the secorRenn Centrafactor, the Defendants argue that investment-backed
expectations “must be more thamnilateral expectation or an afast need,” that the Plaintiffs
must show that they were “denied the abiliteiploit a property interest that they heretofore
had believed was available for developmeand that “[ojne who buys with knowledge of a
restraint assumes the risk of economic loss.” (B@el at 9 (citations and quotations omitted).)
The Defendants argue that the Plaintiffs wiarailiar with the discretionary nature of the
approval process for subdivision plats and that this familiarity means that they had no reasonable

investment-backed expectations:
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Plaintiffs’ expectation about the selj property would ndbe ‘investment-

backed’ unless they actually believim a certain outcome and bought the

property in reliance on it. Clegrlbased on their own testimony, it is
unreasonable for Plaintiffs to assemttthey bought investment property in
reliance on the nonexistence of any regulations, most of all, regulations set forth
for the creation of subdivisions.

(Doc. 62-1 at 10.)

Concerninghethird Penn Centrafactor, the Defendants contend thBehn Central
noted that a taking is more readily found whemititerference is a physical invasion than when
the interference arises from some public progaaljusting the benefitsnd burdens of economic
life to promote the common good.” (Doc. 62-1 at 10 (citfegn Central438 U.S. at 124).)

The Defendants contend that,@rthe taking here was regulato‘there is no governmental
intrusion whatsoever.1qd.) The Defendants state that, “[t{|heatilenged action in this case is the
failed approval of a preliminary plat for agposed subdivision, which squarely falls under the
authority of local ordinanceand specifically the [UDC]The regulation does not deprive
Plaintiffs of absolute use @wnership of their property.”Id. at 10—11.) Thus, under tiRenn
Centralfactors, no taking has occurred.

b. The Plaintiffs’ Opposition

The Plaintiffs begin by referring to theo@t'’s ruling on the Defendants’ motion to
dismiss. In that ruling, the Court found thiay alleging that th®lanning Commission had
deprived the Plaintiffs of “akconomically beneficial use” oféhProperty, the Plaintiffs had
stated a claim for per seor “categorical” taking unddrucas v. South Carolina Coastal
Council 505 U.S. 1003, 12 S Ct. 2886, 120 L. Ed728 (1992). (Doc. 73 at 5 (citing Doc. 36
at 14).) The Plaintiffs conteritiat the Defendants did not adssehis claim in their motion, so

it survives summary judgment.
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The Plaintiffs continue by stating that, evethe issue had been raised, it would survive
summary judgment. The Plaintiffs argue:

The holding ofLucaswas that "when the owner adal property has been called

upon to sacrifice all economically beneéicuses in the name of the common

good, that isto leave his property economically idhee has suffered a taking."

[505 U.S. at 1010, 12 S. Ct. at 2895 (emphasided).] Thus, "regulations that

leave the owner of land viibut economically beneficialr productive options for

its use-typically, as here, by requiring landlie left substantially in its natural

state-carrywith them a heightened risk thatvate property is being pressed into

some form of public service under the guiemitigating serious public harm.”

[505 U.S. at 1010, 12 S Ct. at 2894—95.] 'lAxaselaborates, categorical

assessment of an alleged taking is appat@mwhen the propsris purportedly

without economically viable usand does not require therpal to be without all

accounting or appraisal value. Bathits holding and its reasoninigucasthus

focuses on whether a regulation permitsrexnically viable use of the property,

not whether the property réta some value on paperRé¢source Investments Inc.

v. United States85 Fed. Cl. 447, 486 (2009) (footnotes omitted).]

(Doc. 73 at 5.) The Plaintiffs argue thag¢ thefendants have submitted no evidence that the
Plaintiffs had another economilyaviable “use” of the propeytafter the Planning Commission’s
action. Rather, the Defendants focus solely on property values, which is not the appropriate
inquiry here. While the Plaiifits (like the plaintiff inLucag were free to sell the property, they
were not free to use the propertyainy economically beneficial way.

The Plaintiffs also devote considerable attention td*tven Centrabnalysis. The
Plaintiffs begin by citing to numerous casestfee proposition that Courts are generally
reluctant to decid®enn Centralssues at the summary judgmstdge because they are so fact-
intensive. (Doc. 73 at 6 (citations omitted).)

After listing factors to consider in asséng the economic effeoh the claimant, the
Plaintiffs assert that the Defenda’ focus on the fact that thegmerty was sold for a gross profit
is misplaced; the key is “how the regiida impacted the value of the Propeitg,, what the

Property might have sold for before the [Plann@agmmission] foreclosed the highest and best
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use of that Property.ld.) The Plaintiffs’ evidence demonstrates the “ ‘before and after’ effect
of the Planning Commission’s aati on its property and investmebpdcked profit expectations”;
the Defendant’s evidence simply shawat property appreciates over timiel. @t 7—38.)

“Plaintiffs could have sold the Property, vacantl undeveloped, at any time; it was the fact they
were prevented from using their Property as permitted byileywdeveloping the Property into

the low-density subdivision . . . that is the basis of Plaintiffs’ complailat.’af 8.)

Concerning the reasonableness of the imvest-backed expectations, the Plaintiffs
contend that the “law requires an objective, but fact-spenjairy into what, under all the
circumstances, [the Plaintiffshould have anticipated.Id. (citations omitted).) According to
the Plaintiffs, the sole contention by the Defartdan this point is thabecause the subdivision
required approval by the Planni@g@mmission, it was not reasonabbe the Plaintiffs to have
any expectations.” Relying on case law, therRifs assert that the existence of laws and
regulations does n@ier seprevent expectations for the devyateent; rather, this is a factor in
the analysis.I€. (citations omitted).) The key question is whether a reasonable person would
have considered it probable thia¢ project would be approved. &Rlaintiffs maintain that they
have satisfied this standard.

Finally, concerning the find*enn Centrafactor (the charactef the governmental
action), the Plaintiffs argue that this factoeither neutral or weighis their favor. They
contend they were denied a use of right protected by Louisiana law.

c. The Defendants’ Reply

The Defendants first claim that they are iotfehallenging whethahe Plaintiffs have a

Lucastaking and that the Plaintifisannot prove that they wedeprived of “all economically

beneficial use” of their propertyThe Defendants argue that,Timhoe—Sierra Preservation
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Council, Inc. v. Tahoe Regional Planning Agers35 U.S. 302, 303 (2002), the Supreme Court
noted that Lucaswas carved out for the ‘extraondiry case’ in which a regulatiggermanently
deprives property of all use; tefault rule remains that a fact specific inquiry is required in the
regulatory taking contextlt. (emphasis added). The Defendasiésm they did not engage in a
Lucasanalysis becaudaicas“clearly does not apply.” The Bendants claim they had use of
their property because they sold it for over one million dollars.

Concerning the as applied takingaim, the Defendants argueathhe Plaintiffs were not
“economically deprived in any manner.” (Doc. 76 at th)a footnote, thegite to the numerous
sales of property and to ta@proval of a smaller subdivisiam the subject property that the
Plaintiffs sold.

Moreover, the Defendants contend that tespute that the Plaintiffs would gain $1.3
million in profit from the subdivision developmenthe Defendants also contend that there were
no reasonable expectations because the progieidgue was being foreclosed upon. According
to the Defendants, there can be no reasonabkctaton that the devgdment would have been
completed without an adversaryiacatas a result of the forecla®, and the “Plaintiffs were
only able to stop the foreclosuaetions with the proceeds fronmetkales of the property.” (Doc.
76 at 5 n. 6.) Thus, according to the Defenddh&sPlaintiffs lost not because of the Planning
Commission but through “theawn doing via the satisfactiaf any and all foreclosure
judgments rendered against thend’)

d. The Plaintiffs’ Surreply
Concerning the categorical takingucag claim, the Plaintiffs argue that the Defendants

cannot implicitly challenge this clai and rely on their assertion thaiftasclearly does not
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apply.” Rather, the Defendantsthi expressly raise the issueheir motion, and they failed to
do so.

Concerning the merits of theicasclaim, the Plaintiffs reiterate that there is a difference
between a land’s “use” anit$ “value,” and “it isthe deprivation of any ‘economically beneficial
us€ of the land,.e., “regulations that lea/the owner of land withowconomically beneficial
or productive options for its use—typically, agdéoy requiring land to be left substantially in
its natural state,’ thdtucasexpressly targets for treatmentaasategorical taking.” (Doc. 80 at 3
(citation omitted).) The Plaintiffs claim thtite “Defendants haviatroduced absolutely no
evidence of any other ‘economically benefiaig€ that Plaintiffs could have made of this
particular property.” (Doc. 80 at 3.)

Concerning théenn Centrafactors, the Plaintiffs argue that there are no facts that
dispute their claim that the Ptaiffs would have earned $1.3 million in profits (beyond the value
of the land).

2. The General Framework of Regulatory Takings Claims

In Lingle v. Chevron U.S.A. Inc544 U.S. 528, 125 S. Ct. 2074, 2080, 161 L. Ed. 2d 876
(2005), the Supreme Court explained:

The Takings Clause of the Fifth Amendment, made applicable to the States

through the Fourteenth, s€hicago, B. & Q.R. Co. v. Chicagh66 U.S. 226, 17

S.Ct. 581, 41 L.Ed. 979 (1897), provides tatate property shall not “be taken

for public use, without just compensatioAs its text makes plain, the Takings

Clause “does not prohibit the takingmivate property, but instead places a

condition on the exercise of that powdfifst English Evangelical Lutheran

Church of Glendale v. County of Los Angel&? U.S. 304, 314, 107 S.Ct. 2378,

96 L.Ed.2d 250 (1987). In other wordis’is designed not to limit the

governmental interferenagith property rightgper se but rather to secure

compensatiom the event of otherwise @per interferencamounting to a
taking.”Id., at 315, 107 S.Ct. 2378 (emgi®in original).

Id., 544 U.S. at 536-37, 125 S. Ct. at 2080. “paeadigmatic taking requiring just

compensation is a direct governm@ppropriation or physical invasion of private propeny.;’
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544 U.S. at 537, 125 S. Ct. at 2081 (citations omitted). “BeginningReitimsylvania Coal Co.

v. Mahon 260 U.S. 393, 43 S. Ct. 158, 67 L. B&2 (1922)], however, the Court recognized
that government regulation of private propertyyia some instances, be so onerous that its
effect is tantamount to a direct appropriatiomoster-and that such ‘regulatory takings’ may be
compensable under the Fifth Amendmeid.” The Supreme Court then explained:

Our precedents stake out two categoriaegtilatory action that generally will be
deemeder setakings for Fifth Amendment purpes. First, where government
requires an owner to suffer a perraahphysical invasion of her property-
however minor-it must provide just compensation. [Seetto v. Teleprompter
Manhattan CATV Corp458 U.S. 419, 102 S. Ct. 3164, 73 L. Ed. 2d 868 (1982)
(state law requiring landlords to permit cable companies to install cable facilities
in apartment buildings effected a taking). A second categorical rule applies to
regulations that completetjeprive an owner ofdll economically beneficial

us[e]” of her propertyLucas,505 U.S., at 1019, 112 S. Ct. 2886 (emphasis in
original). We held irLucasthat the government must pay just compensation for
such “total regulatory takingsexcept to the extent that “background principles of
nuisance and property lawidependently restrict the ovr's intended use of the
property.ld., at 1026-1032, 112 S. Ct. 2886.

Outside these two relatively narrow agteies (and the spetieontext of land-

use exactions discussed below, isdi@, at 2086-2087), regulatory takings
challenges are governed by the standards set foR@rin Central Transp. Co. v.
New York City438 U.S. 104, 98 S. Ct. 2646, 57 L.Ed.2d 631 (1978). The Court
in Penn Centrahcknowledged that it had hitherto been “unable to develop any
‘set formula’ ” for evaluating regulatomgakings claims, but identified “several
factors that have pacular significance.’ld., at 124, 98 S. Ct. 2646. Primary
among those factors are “[tjhe economi@aut of the regulation on the claimant
and, particularly, the extent to which ttegulation has interfered with distinct
investment-backed expectationkid. In addition, the “character of the
governmental action”-for instance whetlittamounts to a physical invasion or
instead merely affects property inteseitrough “some public program adjusting
the benefits and burden$ economic life to promote the common good”-may be
relevant in discerning whiegr a taking has occurrdthid. ThePenn Central
factors-though each has given rise to mgxgubsidiary questions-have served as
the principal guidelines for resolving regulatory takings claims that do not fall
within the physical takings drucasrules. Seeg.g., Palazzolo v. Rhode Island,
533 U.S. 606, 617-618, 121 S. Ct. 2448, 150 L.Ed.2d 592 (20013t 632-634,
121 S. Ct. 2448 (O'CONNOR, J., concurring). . . .

Although our regulatory takingsrisprudence cannot lmharacterized as unified,
these three inquiriegeflected inLoretto, LucasandPenn Centra)) share a
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common touchstone. Each aims to ident#dgulatory actions #t are functionally
equivalent to the classic taking in whigovernment directly appropriates private
property or ousts the owner from hisnalain. Accordingly, each of these tests
focuses directly upon the severitytbé burden that government imposes upon
private property rights. The Courtdbeld that physical takings require
compensation because of the unigque burden they impose: A permanent physical
invasion, however minimal the economic coEntails, eviscerates the owner's
right to exclude otherfsom entering and using hproperty-perhaps the most
fundamental of all pperty interests. Sd&olan v. City of Tigard512 U.S. 374,
384, 114 S. Ct. 2309, 129 L.Ed.2d 304 (19%btlan v. California Coastal
Comm'n483 U.S. 825, 831-832, 107 S. Ct. 3141, 97 L.Ed.2d 677 (1987);
Loretto, supraat 433, 102 S. Ct. 316Kaiser Aetna v. United State$}4 U.S.

164, 176, 100 S. Ct. 383, 62 L.Ed.2d 332 (1979). IrLtlmascontext, of course,
the complete elimination of a property's value is the determinative factor. See
Lucas, supraat 1017, 112 S. Ct. 2886 (posititigat “total deprivation of

beneficial use is, from the landowner's pafview, the equivalent of a physical
appropriation”). And th&enn Centralnquiry turns in large part, albeit not
exclusively, upon the magnitude of a reggidn’'s economic impact and the degree
to which it interferes withegitimate property interests.

Id., 544 U.S. at 538—40, 125 S. Ct. at 2081—82. Thus, “a plaintiff seeking to challenge a
government regulation as an uncompensateddaid private property may proceed . .. by
alleging a “physical” taking, Aucastype “total regulatry taking,” [or] aPenn Central
taking[.]"® Id., 544 U.S. at 548, 125 S. Ct. at 2087.

Here,LucasandPenn Centratakings claims have been made. The Court will address
each in turn.

3. The Categorical Takings Lucas) Claim

The categorical takings claim requires an anglgta proceduraksue and a substantive
issue. The first issue is whettibe claim is properly before theoGrt. The Court finds that it is.
The second issue is whether, assuming thenatan be consideregyummary judgment is
warranted. The Court finds that it is becanegeasonable juror could conclude that the

Plaintiffs suffered a “complete elimation of [the] property’s value.”

8 The Supreme Court identified a fourth type, but it is not at issue here.
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a. Procedural Issue

The Plaintiffs contend that theicasclaim should not even be addressed because the
Defendants did not argue the issue in their calgmemorandum in support. The Plaintiffs point
to Baker v. Metropolitarife Insurance C9.364 F.3d 624 (5th Cir. 2004), which held that, “a
district court may nogrant summary judgmesta spont®n grounds not requested by the
moving party.”ld. (citations omitted). The Defendants claim that the issue was implicitly raised
and obvious.

The Court finds that it will consider the issue. The Court bases its decisfikios v.
Salazar 677 F.3d 667 (5th Cir. 2011).

In Atking the Fifth Circuit explaing that, “[d]istrict courtsare widely acknowledged to
possess the power to enter summary judgnergsponteso long as the losing party was on
notice that she had to come famnd with all of her evidenceldl. at 678 (citingCelotex Corp. v.
Catrett 477 U.S. 317, 326, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986)). “Put simply, ‘[slummary
judgment is improper if “[t]here was no readonthe [nonmoving partyfo suspect that the
court was about to rule on the motion.” Atking 677 F.3d at 678 (quotirigesolution Trust
Corp. v. Sharif-Munir—Davidson Dev. Cor®92 F.2d 1398, 1402 (5th Cir.1993)). “Under this
standard, ‘[the Fifth Circuit has] vacatedrsuary judgements [sic] and remanded for further
proceedings where the district court provigednotice prior to granting summary judgmeng
sponte even where summary judgment may hbagen appropriate on the meritsAtking 677
F.3d at 678 (quotingeatherman v. Tarrant Cnty. Narcai¢ntelligence & Coordination Unit
28 F.3d 1388, 1398 (5th Cir.1994)).

The facts ofAtkinsare particularly noteworthy. There Fifth Circuit found that the

district court did not err in gnting summary judgment on thesksof a particular defense,
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despite the fact that the defentldid not raise the issue in tpening brief, because (1) the
“[plaintiff] himselfraised the . . . defense in hisrsuary judgment response brief”; (2) the
defendant “made repeated references to facts relévdhe . . . defenga its opening brief” ;

and (3) though the defendant raised the defenie iiaply brief, the plaintiff filed a surreply
addressing it, thereby eliminatitige concern that the defendant would have the “final word” on
the issue.Atking 677 F.3d at 679—81 (emphasis in origjnalhe Fifth Circuit concluded:

In sum, [the plaintiff] raised the bussgenecessity himself in his reply brief and
later elaborated upon it in his sur-reply. &#rer or not he had formal notice from
the district court, [the plaintiff] was awathat the defense was at play and had a
full opportunity to argue agast it and present whatevelevant evidence he had.
Notice from the district cotithat it intended to rely on the affirmative defenses
would have made no difference to [thaiptiff's] briefing and so the lack of
notice caused [the plaintiff] no harm.

Id. at 681.

The Court findAtkinsdirectly on point. As irAtkins the Plaintiffs themselves raised
theLucasclaim in their originabpposition. The Defendantiginal brief contains
considerable evidence about themamically beneficial use of éhPlaintiff’'s property, as that
overlaps with théenn Centrabnalysis. Finally, the Plaintiot the last word by filing a
surreply. According, the Cowtill decide this claim.

b. Substantive Issue

The next issue is whether thacasclaim should be dismissed on the merits. The Court
finds that it should.

A review ofLucasis appropriate at the outset.llncas the petitioner paid almost a
million dollars for two residential lots on an island. 505 U.S. at 1006—07, 112 S. Ct. at 2889.
He intended to build homes theté. Two years later, the statgislature enacted a statute

“which had the direct effect dfarring [him] from erecting anlyabitable structures on his two
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parcels.”ld., 505 U.S. at 1007, 112 S. Ct. at 28809. filéel suit alleging a taking without just
compensationd., 505 U.S. at 1007, 112 S. Ct. at 2890.

The Court recognized that it found “cateigaf treatment appropriate . . . where
regulation denies all economicallyriedicial or productre use of land.Td., 505 U.S. at 1015—
16, 112 S. Ct. at 2893-94 (citations omitted). The Court explained that “the Fifth Amendment is
violated when land-use regulatiodénies an owner economicaihable use of his landid.,

505 U.S. at 1016, 112 S. Ct. at 2&88#phasis in original).

In explaining the reason for this rule, theu@t explained that it we‘[p]erhaps” because
“total deprivation of beneficial use is, fromettandowner's point of view, the equivalent of a
physical appropriation. For whattise land but the pfits thereof?'1d., 505 U.S. at 1017, 112 S.
Ct. at 2894 (citations, alterationsdaguotations omitted). Further:

thefunctionalbasis for permitting the governmie by regulation, to affect
property values without compensation—t@atvernment hardly could go on if to
some extent values incident to progerbuld not be diminished without paying
for every such change the general law,—does not appb the relatively rare
situations where the government haprdesd a landowner of all economically
beneficial uses.

On the other side of the balanedfijrmatively supporting a compensation
requirement, is the fact that regulasahat leave the owner of land without
economically beneficial grroductive options for its use—typically, as here, by
requiring land to be left substantially in its natural state—carry with them a
heightened risk that priveproperty is being pressed into some form of public
service under the guise of mitigating serious public harm. . . .

We think, in short, that there are go@adsons for our frequently expressed belief
that when the owner of real propehas been called upon to sacrifale
economically beneficial usas the name of the commaood, that is, to leave his
property economically idldye has suffered a taking.

Id., 505 U.S. at 1018—19, 112 S. Ct. at 2894—9%bpeasis in original) (citations and

guotations omitted).
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Writing for the majority, Justice Scalia alsssponded to an objection by the dissent,
stating:

Justice STEVENS criticizethe “deprivation of all economically beneficial use”
rule as “wholly arbitrary,” in that “[tB] landowner whose property is diminished
in value 95% recovers nothing,” whillee landowner who suffers a complete
elimination of value “recovers the land's fullwa.” . . . It is true that in at least
somecases the landowner with 95% log#l get nothing, while the landowner
with total loss will recover in full. Buthat occasional result is no more strange
than the gross disparity between thedewner whose premises are taken for a
highway (who recovers in full) and thendowner whose property is reduced to
5% of its former value by the highway lfo recovers nothing). Takings law is full
of these “all-or-nothing” situations.

Justice STEVENS similarly misinterpredar focus on “developmental” uses of
property (the uses proscribed by the Béaxtt Management Act) as betraying an
“assumption that the only uses of progerbgnizable under éhConstitution are
developmentalises.”Post,at 2919, n. 3. We make no such assumption. Though
our prior takings cases evince an atgconcern for the productive use of, and
economic investment in, land, there @tainly a number of noneconomic
interests in land whose impairment wvitillite exceedingly close scrutiny under
the Takings Clause. Seeg., Loretto v. Teleprompter Manhattan CATV Corp.,
458 U.S. 419, 436, 102 S.Ct. 3164, 3176, 73 L.Ed.2d 868 (1982) (interest in
excluding strangers from one's land).

Id., 505 U.S. at 1019 n. 8, 112 S. Ct. at 2895. The Supreme Court concluded that, because the

trial court found that the petither’'s lots had been renderedlieless,” he was entitled to

compensation under this theolg., 505 U.S. at 1020, 112 S. Ct. at 2896. The Court later held

that the state supreme court committed erragmwihapplied the “harmful or noxious uses”

principle in the case and ultimately remanded for the state court to determine if common law

principles (like nuisance) wadilhave prevented the building ‘@ny habitable or productive

improvements on petitioner’s landd., 505 U.S. at 1031—32, 112 S. Ct. at 2901—02.
Thus,Lucasrecognizes that a regulation “demi@l economically beneficial or

productive use of land” when thas"the equivalent of a physitappropriation,” 505 U.S. at

1017, 112 S. Ct. at 2894, when land is effectiVphessed into some form of public service,”

505 U.S. at 1018, 112 S. Ct. at 2895, wherlahdowner “has been called upon to sacriéite
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economically beneficial uses in the namehaf common good,” 505 U.S. at 1019, 112 S. Ct. at
2895, when he must “leave his property economically iddie,’and when he “suffers a complete
elimination of value,” 505 U.S. at 1019 n. 8, 112 S. Ct. at 2895.

Thus,Lucasis somewhat ambiguous and does not appear to answer the question of
whether a categorical takings claim survives & tlwner is able to sell his property for a million
dollars. As one federal appellate court notedLthmascourt “used the term ‘use’
synonymously with the term ‘value.’’ost Tree Vill. Corp. v. United State&887 F.3d 1111,
1115 (Fed. Cir. 2015) (citingucas 505 U.S. at 1019 n. 8, 112 S .Ct. 2886).

However, the Supreme Court prded guidance on how to interptatcasin Tahoe-
Sierra Preservation Council, Ing. Tahoe Regional Planning Agené&g5 U.S. 302, 122 S. Ct.
1465, 152 L. Ed. 2d 517 (2002). There, “[t]he dwespresented [was] whether a moratorium
on development imposed during the processerising a compremsive land-use plan
constitutes ger setaking[.]” Tahoe-Sierra535 U.S. at 306, 122 S. Ct. at 1470. The Supreme
Court held that it was notin doing so, the Court stated:

The categorical rule that we appliedlincasstates that compensation is required

when a regulation depes an owner ofdll economically beneficial uses” of his

land.ld., at 1019, 112 S. Ct. 2886. Under thale, a statute that “wholly

eliminated the value” of Lucas' fee simple title clearly qualified as a taking. But

our holding was limited to “the évaordinary circumstance wheo productive or

economically beneficial use of land is permitted.; at 1017, 112 S. Ct. 2886.

The emphasis on the word “no” in the tekthe opinion was, in effect, reiterated

in a footnote explaining thée categorical rule wouldot apply if the diminution

in value were 95% instead of 100%4., at 1019, n. 8, 112 S. Ct. 2886. Anything

less than a “complete elimination ofive,” or a “total loss,” the Court

acknowledged, would require thenkli of analysis applied iRenn CentralLucas,
505 U.S., at 1019-1020, n. 8, 112 S.Ct. 2886.

Tahoe-Sierra535 U.S. at 330, 122 S. Ct. at 1483.e Tourt further explained that the
categorical taking cases, includibgcas “make clear that theategorical rule il.ucaswas

carved out for the ‘extraordinagase’ in which a regulation peanently deprives property afi
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value the default rule remains that, in the re¢ha taking context, we require a more fact
specific inquiry.”ld., 535 U.S. at 332, 122 S. @t 1484 (emphasis added).

Dissenting, Chief Justice Rehnquist took thetposnow advanced by the Plaintiffs. He
criticized the Court for interpretingucasto mean only value, writing:

The Court also readsucasas being fundamentally concerned with vahrge,at

1482-1484, rather than with the denial'alf economically beneficial or

productive use of land,” 505 U.S., at 1015, 112 S.Ct. 2886L irasrepeatedly

discusses its holding as applying wheme froductive or economically beneficial
use of land is permitted. [(citations omitted)].

Tahoe-Sierra535 U.S. at 350, 122 S. Ct. at 1493 (Rehnquist, C.J., dissenting). However, as
demonstrated above, thahoe-Sierranajority clearly rejected this position.

Similarly, in Lingle, the Supreme Couagain interpretetlucas explaining that:

A second categorical rule apgs to regulations that owpletely deprive an owner

of “all economically beneficial us[e]” of her propertyicas,505 U.S., at 1019,

112 S. Ct. 2886 (emphasis in original). We heltucasthat the government

must pay just compensation for such &ategulatory takings,” except to the

extent that “background puiples of nuisance andgperty law” independently

restrict the owner's intended use of the propédtyat 1026-1032, 112 S .Ct.

2886.
544 U.S. at 538, 125 S. Ct. at 2081eTourt further stated, “In tHaicascontext, of course,
the complete elimination of a property's value is the determinative f8eten_ucas, supyat
1017, 112 S. Ct. 2886 (positing that ‘dbtleprivation of beneficial use is, from the landowner's
point of view, the equivalent @& physical appropriation”) Lingle, 544 U.S. at 539—40, 125, S.
Ct. at 2082. Thus, bothahoe-SierraandLingle indicate thavalueis the key inquiry in ducas
claim.

The Court found conflicting circuit cas®wv on whether a plaintiff can bringLaicas
claim when he is able to sell his prope@pmpare Hawkeye Commodity Promotions, Inc. v.

Vilsack 486 F.3d 430 (8th Cir. 2007) (affirmiigal court’s holding that, even ifucasapplied

to real property, the plaintiff did not suffer a lagsall economically beneficial use of his gaming
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machines when it “could sell [the] machines (e.tuage value) or reconfigure the . . . machines
for a different use”)with Lost Tree Vill. Corp. v. United State&887 F.3d 1111, 1113 (Fed. Cir.
2015) ("When there are no underlying econounses, it is unreasonable to define lasdas
including the sale of the landypical economic uses enable a landowner to derive benefits from
land ownership rather thaequiring a landowner to se¢he affected parcel.”).

The Court also found several distrocturt cases holding that there wasbmgasclaim
when the owner could sell his prope@ee Brian B. Brown Const. Co. v. St. Tammany, R&r.
F. Supp. 2d 586, 590 (E.D. La. 1998) (“plaintiff'sestd an outside investor [after the
commission and police jury’s decision denying apprtvaevelop its propey} would appear to
negate any claim that it has been denied@homically beneficial @s of its property.”);
Prewitt v. City of Rochester Hill405 F. Supp. 2d 724, 729-30 (E.D. Mich. 2008gated in
part, 54 F. App'x 817 (6th Cir. 2002) (“plaintiffgaking] claims . . . are defeated because
plaintiffs are bound by the administrative findirtgat the property in question has not been
rendered valueless. . . . In the present dhsestate board adopted the administrative law
examiner's finding that plaintiffs’ house, ewmerits current conditiongould be sold to a
purchaser interested in doingethestoration work if plaintiffsvould reduce their asking price
and/or intensify their marketing efforts. Thiading conclusively establishes that the denial of
the demolition permit has not resulted in the losallofeasonable beneficial use of plaintiffs'
house”);Rzadkowolski v. Twp. of Metamoido. 14-12480, 2016 WL 2756518, at *6 (E.D.
Mich. May 12, 201% order vacated in part on reconsideration sub nom. Rzadkowolski v.
Metamora Twp No. 14-12480, 2016 WL 3230535 (E.D. MicJune 13, 2016) (finding that
Plaintiff could not demonstratedhhe was deprived of all @somically beneficial value or

productive use of the land “because it is undisguhat his property stitetains economic value,
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per a letter from the township tax assessor stated on August 25, 2015atithe property has a
true cash value of $8,000, which is only $26€s than what Plaintiff paid for it.”Nammatri v.
Town of WinfieldNo. 2:07-CV-306, 2008 WL 4757334, atl*{N.D. Ind. Oct. 29, 2008) (“as
Plaintiffs admit that they sold their ownershipeirest in Doubletree Estatéis implausible that
they were denied ‘all economicaleneficial’ use of the land.”).

Having carefully considered both sides of iggue, the Court finds that the appropriate
guestion is whether the Prdiffs were deprived odll valuein the property. Regardless of any
ambiguity inLucas later Supreme Court cases make dleat, to prevail ora categorical taking
claim, the property must logdl value SeeTahoe-Sierra535 U.S. at 332, 122 S. Ct. at 1484,
Lingle, 544 U.S. at 539—40, 125, S. Ct. at 2082. FurtHawkeye Commoditgnd the other
district court cases apersuasive on this point.

Applying that standard to tHacts in the record, the Cddinds that the Plaintiffd.ucas
claim fails. The Plaintiffs sold much tfe property for over a million dollars, and this
demonstrates that they were not deprivedllofalue in their property. No reasonable juror
could conclude otherwise. Thus, the Plaintiffatasclaim is dismissed.

Finally, even assuming that the question whsther the Plaintiffs had an economically
viable usein their property (as opposedvalug, the Court finds that summary judgment would
still be warranted. Here, it is uncontested th#ier the Planning Commission denied approval of
the Mallard Trails subdivision, the Plaintiffsibmitted and obtained approval of another
subdivision that contained partstbe original Mallard Trails subdision. (Doc. 62-2 at 8; Doc.
73-1 at 7—8.). Based on this fact, no reasonjainte could conclude that the Plaintiffs were
deniedall economic beneficial use of their entire 57.5 acf=se Tahoe-Sierr®35 U.S. at 330,

122 S. Ct. at 1483 (“But our holding iicaswas limited to the extraordinary circumstance
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whenno productive or economically beneficial use of land is permitted. The emphasis on the
word ‘no’ in the text of the opinion was, iffect, reiterated in a foabte explaining that the
categorical rule would not apply if the dimaition in value were 95% instead of 100%.")
(citations and quotations omittedieystone Bituminous Coal Association v. DeBened#88
U.S. 470, 107 S.Ct. 1232, 94 L.Ed.2d 472 (1987) ewvas not deprived of economically
beneficial use of its property where regulatiomsatie still allowed thewner to mine 50 percent
of the value of its coal).

Accordingly, summary judgmerg warranted on the Plaintiffsategorical takings claim.
This claim is dismissed.

4. The As-Applied Takings Claim

The Court must now examine tRenn Centrafactors. These factors include (1) the
“economic impact of the regulation on the claimya®) “the extent tavhich the regulation has
interfered with distinct investment-backexpectations,” and (3) “the character of the
governmental actionPenn Cent.438 U.S. at 124, 98 S. Ct. at 2659 (citations omitted).
Regulatory takings “necessarily entails comdctual assessments of the purposes and
economic effects of government actionbdhoe-Sierra535 U.S. at 323, 122 S. Ct. at 1479.
Having carefully weighed these factors and thesfatthe record, the @et finds that genuine
issues of material fact precludemmary judgment on this claim.

Concerning the first factor, the “test fogrgatory taking requires [Courts] to compare
the value that has been taken from the propeitty the value that remains in the property|[.]”
Keystone Bituminous Coal Ass'd80 U.S. at 497, 107 S. Ct.18&#148. That is, they examine
changes in market valu8ee Hodel v. Irving}81 U.S. 704, 714—15, 107 S. Ct. 2076, 2082—

83, 95 L. Ed. 2d 668 (1987). However, “[tjrdth Amendment prohition against taking
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without compensation does not guarantee the pro$table use of property, and a diminution
in value, standing alone, doeaot establish a takingJackson Court Condominiums, Inc. v. City
of New Orleans874 F.2d 1070, 1080 (5th Cir. 1989) (citasmmitted). Additionally, the Court
can consider for this factortegr economic benefits that the mev can derive from his property.
Andrus v. Allard 444 U.S. 51, 66, 100 S. Ct. 318, 327, 62 L. Ed. 2d 210 (1979). However,
“[w]hen analyzing the economic irapt of a regulation, the ‘loss ahticipated gas or potential
future profits’ is typcally not considered.Hackbelt 27 Partners, L.P. v. City of Copp@&lb. 15-
11109, 2016 WL 5396660, at *5 (5th Cir. Sept, 2016) (applying Texas law and citing
Mayhew v. Town of Sunnyva@#64 S.W.2d 922, 935 (Tex. 1998ich in turn relied upon
Andrus v. Allard 444 U.S. at 66)5ee alsdrose Acre Farms, Inc. v. United States9 F.3d

1260, 1268 (Fed. Cir. 2009) (stating that “the wagjority of takings jurisprudence examines,
underPenn Centrads economic impact prong, not lost ptebut the lost value of the taken
property” and collecting cases on same).

Here, the Plaintiffs have submitted evidence destrating that they were deprived of the
ability to build the subdivision of their choice tireir property, which is a loss in value. They
also provided the Plaintiffs’ affidavit, whialeflects a $1.3 million loss iprofits. (Doc. 73-10 at
3.) As stated above, the Courhoat consider this fador this prong. Lastly, the Plaintiffs filed
an expert report indicating thidte property at issue diminishadvalue in the amount of roughly
$1.3 million. (Doc. 73-7 at 22.) This would tendstgpport the Plaintiffs’ argument. However,
that report also demonstrates ttied land actually increased inlva after the denial and that the
$1.3 million calculation is based orstgrofits. (Doc. 73-9 at 10.This would tend to undercut
the expert’s conclusions. Under these circamses, including the conflicts in the expert’s

report, the Court finds this factor neutral at this time.
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The Court now turns to the second fagctoterference withnvestment-backed
expectations. “The existence of a regulatory regime dogsense preclude all investment-
backed expectations for developmemmtdlm Beach Isles Assocs. v. United Ste284 F.3d
1354, 1364 (Fed. Cir. 2000). Rather, “the regulategime in place at the time the claimant
acquires the property at isshielps to shape the reasonakelenof those expectations.”
Palazzolg 533 U.S. at 633, 121 S. Ct. at 2466 (O’Condqgrgconcurring). As one federal circuit
court explained:

The purpose of consideration of plaintiffsvestment-backed expectations is to

limit recoveries to property owners whan demonstrate that “they bought their

property in reliance on a state of aftaihat did not include the challenged

regulatory regime.” This factor also incorporateohjective test—to support a

claim for a regulatory taking, an investment-backed expectation must be

“reasonable.” . . . The critical questits whether a reasonable developer

confronted with the particular cnstances facing the Owners would have

expected the government [action] . . isTis an objective, but fact-specific

inquiry into what, under all thercumstances, the Owners should have
anticipated.

Cienega Gardens v. United Stat881 F.3d 1319, 1345-46 (Fed. Cir. 2003) (citations omitted).
Applying these standards, the Cofimds that this factor wghs strongly in favor of the
Plaintiffs. The Court recognizesait) above, it held that the Plaintiffs have not shown that it was
“certain” that they would obtain approval. Bhe question here is not whether there was a
“certainty.” The question is whether a reasdaabror could conclude that, given (1) the
Plaintiffs’ compliance with the UDC and thealRhing Commission’s additional requests, and (2)
the recommendation of the PlangiCommission staff and the Depaent of Public Works, the
Plaintiffs should have reasonglanticipated obtaining approval.he Court thinks that the
Plaintiffs meet this standardt least enough to survive summargigment. The line is fine, but

the Court believes @ppropriate here.
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Further, the Plaintiffs have submitted evidenthat they would have earned a profit of
over $1.3 million dollars if Mallardrails had been developed. (Doc. 73-10 at 3.) The Court
agrees with the Plaintiffs that the Defendantgeharesented no evidence demonstrating that this
amount was unreasonable or incorrect. The facthlegbroperty may have been in foreclosure
does not mean, as a matter of law, these expaasalvere unreasonable. In sum, this factor
weighs in favor of the Plaintiffs.

The final factor is the dracter of the government ext. The Supreme Court has
advised that, “[a] ‘taking’ maynore readily be found when thdenference with property can be
characterized as a physical invasion by governtiamt when interference arises from some
public program adjusting the benefits and basdef economic life to promote the common
good.”Penn Cent.438 U.S. at 124, 98 S. Ct. at 2659.

Preliminarily, the Court notes that theréasclear distinction beveen substantive due
process analysis and Fifth Amendment takings analyR@sé Acre Farms, Inc559 F.3d at
1276 (citingLingle, 544 U.S. at 540, 125 S. Ct. 2078ge alsdrobert G. Drehell,ingle's
Legacy: Untangling Substantive Due Process From Takings Doc8thelarv. Envtl. L. Rev.
371, 402 (2006) (‘lLingle] rejects any normative component to takings law based on
considerations of the efficacy or wisdom of the government's actions.”). “We can no longer ask
whether the means chosen by government advaaantts or whether the regulation chosen is
effective in curing the alleged.iAll those concerns, albeitlevant concerns in many cases
dealing with governmental regulatis, are now confined to alsstantive due process inquiry.”
Rose Acre Farms, Inc559 F.3d at 1278 (citingquity Lifestyle Props., Inc. v. County of San

Luis Obispg 548 F.3d 1184, 1194 n. 17 (9th Cir. 200&){& process violations cannot be
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remedied under the Takings Clause ....” (cittnggle, 544 U.S. at 543, 125 S. Ct. 2074)). Thus,
the Court’s finding in the substantive do®cess section is hdispositive here.

Thus, for this factor, courts should coresidthe actual burden imposed on property
rights, or how that burden is allocatettd” at 1278 (citind-ingle, 544 U.S. at 543, 125 S. Ct.
2074). The Court also examines “tmagnitude or character of the burdérat a particular
regulation imposes upon private property rigtas’well as “how any regulatory burden is
distributedamong property ownersld. at 1279 (emphasis in origif). Moreover, Courts
should examine the “harm-prevergipurpose of a regulation” — thiat whether the “restrictions
were directed at the protectiofpublic health and safetyld. at 1281 (citations omitted).

Analyzing the relevant considerations for tfastor, the Court finds that it likely weighs
in favor of the Defendants. The restrictions appirected at least in part at public safety.
While there was a burden placed on the Pld&bility to build on their property, the
regulatory burden of the Plamg Commission is distributed edlyaacross the community; as
stated above, without more information about the nature of other prioj¢ctsarea that were
approved, the Court cannot determine at this tirhether the Plaintiffs were singled out.

Given the findings on the thr&enn Centrafactors, the Court concludes that this fact-
intensive inquiry is best left to a jury. Rhese reasons, the Court denies the Defendants’
motion on this issue.

E. The Monell Claim
1. The Parties’ Arguments

The Defendants’ next argument centers on whether the Plaintiffs have established

municipal liability under 42 U.S.C. § 1983. As Dediants correctly assefmunicipal liability

under section 1983 requires prooftlofee elements: a policymakean official policy; and a
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violation of constitutionafights whose ‘moving forcas the policy or custom.Piotrowski v.
City of Houston237 F.3d 567, 578 (5th Cir. 2001) (citiMpnell v. Dep't. of Soc. Servd36
U.S. 658, 694, 98 S. Ct. 2018, 2037, 56 L. Ed. 2d 611 (1978)).

The Defendants appear to attack e@cjuirement, though at times indirectly.
Concerning the first, the Defendants statd the “Planning Comrmsion members vote to
approve each matter that comes before thkay, are not a policy-making body.” (Doc. 62-1 at
19.) Concerning the second requirement, the ikfiets contend that, for the following reasons,
the Plaintiffs cannot prove an official policy:) (iecause, by merely declining to approve of the
preliminary plat, the Planning Commission madestatement of policy; (2) because this case
involves solely state and localna, so no federal laws were \abéd; and (3) because there is no
evidence of deliberate indifference &gy policymaker. Concerning the thivtbnell
requirement, the Defendants maintain that, because the Plaintiffs’ other constitutional claims fail,
the Plaintiff's municipal liability claim also fails.

In response, the Plaintiffs argue that a potian be established “based on an isolated
decision made in the contextafparticular situation if the dision was made by an authorized
policymaker in whom final authority rested rediag the action ordered.” (Doc. 73 at 12 (citing
Cozzo v. Tangipahoa Par. Council—President G&70 F.3d 273, 289 (5th Cir. 2002)). The
Plaintiffs state that this requirement is satidfbecause state and lbtzaws vest the Planning
Commission with final decision making autligrover approval osubdivision plats.

In reply, the Defendants claithat the Plaintiffs do “nothinghore than assert conclusory
allegations.” (Doc. 76 at 9.) According tetbefendants, the Plaifis are subject to a

heightened pleading requirement for allegatioiha municipal custom. The Defendants assert
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that the Plaintiffs cannot prove any of the thv@nell requirements and that their claims
consequently fail.

In a surreply, the Plaintiffs argue thaété is no heightened pleading requirement for
Monell claims. The Plaintiffs reitate that this Court edady found that they stated a valid claim
underMonell.

2. Analysis

The Court finds that the Ptdiffs have demonstrated argene issue ofact precluding
summary judgment on thditonell claim. The Fifth Qicuit has explained:

The first requirement for imposing municipiability is proof that an official

policymaker with actual or constructikeowledge of the constitutional violation

acted on behalf of the municipalit@ox v. City of Dallas, Tex430 F.3d 734,

748-49 (5th Cir. 2005). A policymaker‘isne who takes the place of the

governing body in a designatedaarof city administration.Webster v. City of

Houston,735 F.2d 838, 841 (5th Cir. 1984) (en banc). He or she must “decide the

goals for a particular city function drevise the means of achieving those

goals.”Bennett v. City of Slidel;28 F.2d 762, 769 (5th Cir. 1984) (en banc). . . .

A city's governing body may delegate policymaking authority (1) by express

statement or formal actiaor (2) “it may, by its conduatr practice, encourage or

acknowledge the agent apolicymaking role.”
Zarnow V. City of Wichita Falls, Te»614 F.3d 161, 167 (5th Cir. 2010).

Here, the Planning Commission is a policymaker. State law vests the Planning

Commission with control over the authority andufation of subdivision plats. The following

statutes demonstrate this:

- La. Rev. Stat. § 33:101.1 provides tha¢]Xcept as otherwise provided in this
Subpart, the act of approvig disapproving a subdivisiongilis hereby declared a
legislative function involvig the exercise of legidlae discretion by the planning
commission, based upon data presented to it; . . .”

- La. Rev. Stat. 8 33:110 states that, “lgleneral, a commission shall have such

powers as may be necessary to enablefilfidl its functions, promote planning, and
in all respects carry out the pases of this Sub-part.”

78



La. Rev. Stat § 33:111 provides that, wénr a planning commission has adopted a
major street or road plamdividuals or corporationsust obtain written approval
from the planning commission before filingrecording a plat. This section further
states that “failure to do so shall constitute the right of the governing authority
wherein said land is located not to guiceame as a duly accepted and dedicated
subdivision.”

- La. Rev. Stat. 8 33:112(A) and (B) reguparish and municipal planning
commissions to adopt “reqations governing the subdsion of land within [their]
jurisdiction” “[b]efore exercising the powers refedrto in R.S. 33:110.”

Each of these statutes supgdhe conclusion that plamg commissions are policymakers

within their jurisdidions with respect to the approval of subdivision plats.

Similarly, East Baton Rouge Parish has gdstuthority in thélanning Commission in

accordance with state law. UDC § 1.1 provittesauthority for and policy behind the adoption

of the regulations contained in the code:

In accordance with the provisions of R33:101 et seq., and particularly R.S.
33:112, and in order to promote the ltiessafety, convenience, morals, and

general welfare of the community, toseine orderly development of property;
provide for the proper arrangement, widthming of streets in relation to other
existing or planned streets that provide adequate and convenient traffic circulation
including access for emergency vehiclasg ensure the adequacy of vehicular
parking, utilities, and open space ardreation facilities, the following

regulations [i.e., the UDC] are adopted by the Planning Commission.

(Doc. 73-2 at 1)UDC § 1.2 states that, “Evesubdivision of land or site or tract development . .

. within the jurisdiction of the Parish . shall be shown upon a plat and submitted to the

Planning Commission for approval disapproval.”) (Doc. 73-2 at 1). UDC § 3.04(B) also

provide:

Upon adoption of the Master Plan thye Planning Commission and Metropolitan
Council, no subdivision, street, parkpmublic way, ground or space, drainage,
building development or structure, whetlpaiblicly or privately owned which is
in conflict with the Master Plan or the Unified Development Code shall be
constructed or authorized by the appraigr department of the City-Parish
government, until and unless the locatiansl extent thereof shall have been
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submitted to and approved by the Planning Commission and where appropriate,
Zoning Commission.

(Doc. 73-2 at 5)see alsdcast Baton Rouge Plan ob&rnment § 10.04(B), Doc 73-3 atdiso

available athttps://brgov.com/plan/ch10.ht(stating almost verbatim the same rule as UDC §

3.04). Indeed, one of the parties’ undisputed natkacts is that the Planning Commission “is
charged with, among other things, the responsibility of review and approval of subdivision
plats.” (Doc. 73-1 at 1.)

Thus, it is clear that, by fmal act, the Planning Comssion is the City/Parish’s
policymaker with respect to the approval obdivision plats. The Phaming Commission “takes
the place of [the Parish] in [this] designatedaaof city administration,and it “decide[s] the
goals for [this] particular city function arttbvise[s] the means of achieving those goals.”
Zarnow614 F.3d at 167. Thus, the first requiremen¥ohell liability has been satisfied.

The second requirement has also been satisfidée Fifth Circuit has recognized that an
“[o]fficial policy is . . . [a] policy statement, ondance, regulation, or deoon that is officially
adopted and promulgated by the municipality's Iakamg officers or by an official to whom the
lawmakers have delegated policy-making authorBehnett v. City of Slidelr35 F.2d 861, 862
(5th Cir. 1984). Thus, “[a] plaintiff may alsstablish a custom or policy based on an isolated
decision made in the contextafparticular situation if the desion was made by an authorized
policymaker in whom final authoritsested regarding the action ordereddzzo v. Tangipahoa
Par. Council--President Goy'279 F.3d 273, 289 (5th Cir. 2002) (citations omitted). Here, a
reasonable jury could conclude that thenRlag Commission membersfiafally rendered a
decision by disapproving of the Ri&ffs’ preliminary plat and thahis decision was made by an

authorized policymaker with knowledged final authority on the matter.
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The Defendants cite to no ldwlding that this is insuffigint to constitute a policy for
summary judgment purposes. The Defendantsarect that, in the Eh Circuit, “[t]he
description of a policy or custom and its relationship to the underlying constitutional violation . .
. cannot be conclusory; it musbntain specific facts.'Spiller v. City of €xas City, Police Dep't
130 F.3d 162, 167 (5th Cir. 1997). But such factchrar from the record: the rejection of the
Plaintiffs’ preliminary plat. Even if there weeeheightened pleadinggeirement here, which is
doubtful/ the Plaintiffs wouldsatisfy that hurdle.

Finally, the Court has already determined thatehare questions of fact as to whether the
Defendants violated the Plaiffit’ Fifth Amendment right against unlawful takings. For similar
reasons, the Court finds thatemsonable juror could conclutteat the Planning Commission
members’ decision was the “moving force” of this constitutional violation, which clearly
constitute violations of federal law.

Thus, the Plaintiffs’ municipal liability eim survives. The Defendants’ motion for

summary judgment on this issue is denied.

" The Supreme Court hascently stated idohnson v. City of Shelby, Mississiggi4 U.S. , 135 S.Ct. 346
(2014):

Federal pleading rules call for “a short and plaateshent of the claim showing that the pleader is
entitled to relief,” Fed. Rule Civ. Proc. 8(a)(2); they do not countenance dismissal of a complaint
for imperfect statement of the legal theory@oing the claim asserted. See Advisory Committee
Report of October 1955, reprinted in 12AWright, A. Miller, M. Kane, R. Marcus, and A.
Steinman, Federal Practice and Procedure, p(B4 ed.) (Federal Rules of Civil Procedure
“are designed to discourage battles over mere form of statement”); 5 C. Wright & A. Miller, §
1215, p. 172 (3d ed. 2002) (Rule 8(a)(2) “indicaked a basic objective of the rules is to avoid
civil cases turning on technicalitiesTh particular, no heightened pleading rule requires

plaintiffs seeking damages for violations of constitutional rights to invoke § 1983 expressly in
order to state a claim.SeeLeatherman v. Tarrant County Narcotics Intelligence and
Coordination Unit,507 U.S. 163, 164, 113 S. Ct. 1160, 122 L. Ed. 2d 517 (1993) (a federal
court may not apply a standard “more stringent than the usual pleading requirements of

Rule 8(a)” in “civil rights cases alleging municipal liability”); . . .

Id., 135 S. Ct. at 346—-347 (emphasis added). In any event, this is a ruling on a motion for summary judgment, not a
motion to dismiss.
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F. State Law Takings Claim
1. The Parties’ Arguments

The Defendants assert that, under state lavegulatory taking occurs when a regulation
destroys a major portion of thegmerty’s value or eliminates the practical economic uses of the
property.”(Doc. 62-1 at 11 (emphasis omitted).) Here, according to the Defendants, the
Plaintiffs were not deprived @& major portion of the property\@lue; the evidence shows that
the Plaintiffs sold much of their property for over one million dollars. Additionally, the
Plaintiffs were not deprived @fll economically beneficial use, gy were able to develop their
property.

The Plaintiffs respond that the appropriat teas laid out by the Louisiana Supreme
Court, and it does not consider whether a “majotipot has been eliminated. Rather, this test
looks at whether the government action has degdravlandowner of the property’s “highest and
best use.” (Doc. 73 (citations omitted).) Furthike Defendants ignore that “value” includes the
lost profits that they could have receivednfr developing the property. Thus, the record
evidence shows they lost more than half thee/éihey might have expected to reap from their
property.

The Defendants respond that the Plaintiéited three-part test ignores the Court’s
previous ruling on the motion to dismiss. Furtlesen if profits were @nsidered, the Plaintiffs
have profited over $1 million from the sale of their property. Any additional damages would be
a “windfall.”

2. Analysis
Article 1, Section 4 of the Louisiana Constitution provides that “Every person has the

right to acquire, own, control, esenjoy, protect, and disposepoivate property. This right is
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subject to reasonable restricticared the reasonable exercise & ffolice power.” La. Const. art.
I, 8 4. Section 4 further states, “Propertylshat be taken or damaged by the state or its
political subdivisions except for public purposesl avith just compensation paid to the owner or
into court for his benefit.id.

As this Court explained in its ruling onetimotion to dismiss, “[a]t issue here is a
regulatory taking, which, under Louisiana lawgcars when the regulation destroys a major
portion of the property’s value etiminates the practical econonses of the property.” ” (Doc.
36 at 17 (citingState, Dept. of Soc. Serws City of New Orlean®95-1757 (La. App. 4 Cir.
5/29/96); 679 So. 2d 149, 131ayne v. City of Mandevil]l@©3-0046 (La. App. 1 Cir. 12/29/93);
633 So. 2d 608, 612).)

While, in the briefing for this motion, th@arties appear to sipute the appropriate
standard to apply, that issue appears to be redatvthe Plaintiffs’ propged jury instructions.
There, the Plaintiffs cite tState of Louisiana, Deparent of Social Servicgas well as an
additional case) and recite thHeoae rule on this issue fromealCourt’s ruling on the motion to
dismiss. They also state that this is “an aatrecitation of the law.” (Doc. 110 at 19—20.)
Thus, the Court will consider the issue resolved.

Applying this standard, the Court finds tlaaduestion of fact exis as to whether a
regulatory taking has occurred undi®uisiana law. As statembove, the Plaintiffs have
presented evidence demonstrating that thepgnty suffered a $1.3 million dollar depreciation
in value. (Doc. 73-7 at 22.) While the Codetermined above that the Plaintiffs could not
prove that they were deprivedalf value, here the standard isether they were deprived of a
major portionof the property’s value. The Court fintheat, even considierg the sale of the

property, a reasonable juror could concluds t$1.3 million dollar deprivation in value

83



constitutes a deprivation ofraajor portionof the property’s value. Ahe very least, this is a
guestion best left for the jury. Accordiggsummary judgment on this issue is denied.
V. Conclusion

Accordingly,

IT IS ORDERED that theMotion for Summary Judgment Pursuant to Fed. R. Civ. P. 56
Filed by City of Baton Rouge/Parish of East Baton RdqDge. 62) iSGRANTED IN PART
andDENIED IN PART ;

IT IS FURTHER ORDERED that the motion i$SRANTED in that the following of
the Plaintiffs’ claims ar®ISMISSED WITH PREJUDICE: (1) the substantive due process
claim, (2) the procedural due process claim, and (3) the categorical tdkilegs Claim;

IT IS FURTHER ORDERED that, in all other respects, the Defendants’ motion is
DENIED. Trial will proceed on the following claims: (1) the as appliedr{n Centrgltakings
claim, (2) theMonell claim, and (3) the stataw takings claim.

IT IS FURTHER ORDERED that, by Monday, October 24, 2016, at 12:00 p.m., the
parties shall file into the record trial briefs lemger than five pages addressing how this ruling
impacts the parties’ currently pending motion$irmine. The parties shall also inform the Court
of which of their proposed juriypstructions they wish to witlraw as no longer necessary. The
parties are not entitled to file new motions initimor seek the exclusion of additional evidence,
and they are not entitled to subméw proposed jury instructions.

Signed in Baton Rouge, Louisiana, on October 22, 2016.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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