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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

LIZA C. ARIZA,
Plaintiff,

CIVIL ACTION

No. 3:13-00419-JWD-EWD
VERSUS

LOOMIS ARMORED US, LLC,
Defendant.

ORDER ON MOTIONS IN LIMINE

INTRODUCTION
Before the Court are five motionslimine Plaintiff's First Motionin LimineTo Admit

Evdience but with Adverse Infence (“Inference Motion”)Doc. 133); Plaintiff’'s Second

Motion in Limine-Bad Acts (“Bad Acts Motion”), (Doc. 134); Plaintiff's Third Motion
Limine-Exhibits Never Produced during Discover§exhibits Motion™), (Doc. 135); Plaintiff's

Fourth Motionin Limine-Withdrawn Claim (“Withdrawal Motion”), (Doc. 136); and

Defendant’s omnibus Motion in Limine (“Defendant’s Motion”), objectiageleven exhibits

proposed by Plaintiff, (Doc. 150). Each of tediwve motions has engendered a response by the
opposing party. (Docs. 160-63, 165.) For the reasons more fully explained below, and subject to
the Parties’ ability to later satisfy the regaments set in the Federal Rules of Evidémaseto

certain objections predicated on, among other mgtelack of foundation, this Court DENIES

Ln this order, any and all reference to “Ruled{’*Rules” are to the Federal Rules of Evidence
unless otherwise noted.
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the Inference and Exhibits Motions, GRANTi& Bad Acts and Withdrawal Motions, and
GRANTS IN PART and DENIES IN PART the Defendant’s Motion.

1 DISCUSSION

A. STANDARD

Entirely discretionary, Rule 403 allows autt to “exclude relevant evidence if its
probative value is substantially outweighed lijaager of one or more of the following: unfair
prejudice, confusing the issues, misleading the jury, undue aedasing time, or needlessly
presenting cumulative evidence £ R. EvID. 403. According to the relevant advisory
committee, “[u]nfair prejudice’ within its corkt means an undue tendency to suggest decision
on an improper basis, commonly, though not necessarily, an emotional eneR. EviD. 403
advisory committee note. As case law further axyd, “evidence is prejudicial [for purposes of
Rule 403] only when it tends to have somdgease effect upon accused beyond proof of fact or
issue that justified its admission into evidermeproving some adversact not in issue or
exciting emotions against accusedriited States v. Figuero&18 F.2d 934, 943 (2d Cir. 1980).
Rule 404, in turn, renders “[epence of a person’s charactercharacter trait . . . not
admissible to prove that on a particular ®ioa the person acted in accordance with the
character or trait.” ED. R. EvID. 404(a)(1). Three exceptions, encoded in Rules 606, 607, and
608 and covering impeachment, exisbFR. EviD. 404(a)(3). Seemingly, “[t]he rationale
behind this rule is the notion that this evidence has slight probative value but has a tendency to
be highly prejudicial or to confuse the issu&dchn v. Papke655 F.2d 191, 194 (9th Cir. 1981)

(relying onReyes v. Mo. Pac. R,®89 F.2d 791, 793 (5th Cir. 1979)).

20f12



As Defendant rightly notesSge, e.g.Doc. 160 at 1; Doc. 161 at 1; Doc. 162 at f)otionsin
limine are generally disfavoredee, e.g.United States v. Dish Network, L.L,Glo. 09-3073,
2015 U.S. Dist. LEXIS 17055, at *5 (C.D. Ill. Nov. 30, 2018jited States v. AmpNo. 14-
20750-CR-LENARD/GOODMAN, 2015 &. Dist. LEXIS 144291, at *3, 2015 WL 6438479, at
*1 (S.D. Fla. Oct. 23, 2015Mahmoud v. Rambogsko. 2:13-cv-63-FtM-38DNF, 2014 U.S.
Dist. LEXIS 98700, at *3, 2014 WL 3593763,*at(M.D. Fla. July 21, 2014Mi-Jack Prods. v.
Intl. Union of Operating Engrs., Loc. 1580. 94 C 6676, 1995 U.S. Dist. LEXIS 16930, 1995
WL 680214 at *1 (N.D. lll. Nov. 14, 1995). Instbd[b]y deferring evidentiary rulings until
trial, courts can properly resolve quess of foundation, relevancy, and prejudicEelewizja
Polska USA, Inc. v. Echostar Satellite Cofgo. 02 C 3293, 2005 U.S. Dist. LEXIS 4502, at *3,
2005 WL 289967, at *1 (N. D. Ill. 2005). Such a resligns with the Rules’ broad tenor: “In
fairness to the parties and thafility to put on their case, awart should exclude evidence in
limine only when it is clearly inadmissible @ potential ground.United States v. Gonzalez
718 F. Supp. 2d 1341, 1345 (S.D. Fla. 2010) (emphasis added)ce v. United State469
U.S. 38, 41, 105 S. Ct. 460, 463, 83 L. Ed. 2d 4484) (emphasizing how a “court must know
the precise nature of . . . testimony” in penfiorg the balancing regwd under Rule 609(a)(1)).
B. APPLICATION
1. Inference Motion: Defendant Exhibits 3 and 4

The Inference Motion asks that this Coaulimit two exhibits allegedly not provided

during discovery and now submitted by Defendanttbulo so with “an adverse inference . . .

2 Having repeatedly asserted thi®position in these three documents, this Court is puzzled as to
why Defendant then proceeds to make m@ainical objections in its own motiamlimine.
(CompareDoc. 150with Doc. 160 at 1; Doc. 161 at 1; Doc. 162 at 1.) Based on a venerable
aphorism alone—what is good for the goose is good for the gander—the Court would be tempted
to deny its motion. Of course, out of faigseit will weigh its merits carefully.
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that defendant continues to fail to provide docutsi@nviolation of the Court’s orders.” (Doc.
133-1 at 1.) Plaintiff’'s entire cador this instructions restgpon Loomis’ alleged failure to
provide two now non-privileged Ielts, presently set to be introduced as Defendant Exhibits 3
and 4: “The two new exhibits prove][] that Looreiarlier failed to comply with the Court’s
orders to produce all non-piieged correspondence made between the dates of Ariza’s query
and Loomis’[] effective termination date.ld( at 3.) To this contdion, Plaintiff returns, If. at

4), and hazards “a guess” at what other doctsneot provided, but seemingly deliberately
withheld, would show: “a shame that blames Lafjifailure to return Ariza to work on Ariza
failing to get medical information thr@mpany doctor ostensible wantdd.(at 5.) In response,
Defendant makes a single point: the exhibits uphich Plaintiff so heavily relies had been
properly and previously withhelpursuant to the attorney-atieprivilege, Defendant having
provided the requisite log, and recently releatigelto Defendant’s voluntary waiver of the
privilege “in order to show the complete dialoguassue.” (Doc. 160 d+2.) To wit, to the
extent these two exhibits weoace withheld, they were doneiscaccordance with the Federal
Rules of Civil Procedureld.)

This Court agrees with Defendant. Under FatiBule of Civil Proedure 26(b)(1), it had
no obligation to provide Plairitiwith materials encompassed the attorney-client privilege;
arguably, on their client’s behalfsitawyers had the duty not to do sabFR. Civ. P. 26(b)(1).
The fact that a motion to compel was granted a®thoe material, but not all, and that this shield
was waived as to other does not mean thatiderial was withheld with a culpable state of
mind (or bad faith), as the adverse inferenceuistion that Plaintiff eeks requires as a matter
of law. See, e.gBeaven v. U.S. Dep't of Justj@&22 F.3d 540, 553 (6th Cir. 2010) (quoting

Residential Funding Corp. v. DeGeorge Fin. Co806 F.3d 99, 107 (2d Cir. 2002)); United
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States v. Smith, 534 F.3d 1211, 1223-24 (10th Cir. 2@entially, Plaintiff seeks to make
the decision to assert the attorney-client privilegeaich often, if not invaably, shields relevant
evidence, as equivalent to spoliation and as piwaifevidence, its existence unestablished, not
provided would “prove” her case. Declining to gy expand the limited reach of this doctrine
and curtail a longstanding common law rights Court denies the Inference Motion

2. Bad Acts Motion

In the Bad Acts Motior,Plaintiff asks this Court tbar Defendant from either
introducing or mentioning evidenadout her illegal sale of paprescription medication and
text messages hinting at her post-terminasiooplifting. (Doc. 134-1 at.) Noting that it
obtained the evidence “legitimagel “[t]he point,” according tdDefendant, “is that [P]laintiff
does not deny any of these bad actions,” and that they are relevant, each going “to her credibility
and her modus operandi to make false claims for financial g&ih 4t(2.) In Defendant’s
words, “[a]ll of th[e] information is probative dke case is based on pitif's credibility.” (Id.
at 3.)

The Court disagrees with Defendant. The idsefere the jury will be whether Plaintiff
has made the prima facie case of discriminatioDéfendant in violatiorf the Americans with
Disabilities Act, as amenddn 2008 (“ADA”). Irrelevant eidence must be excludedk®: R.

EviD. 402, but even relevant evidence may be exduidéne relevance is minimal and the risk
of unfair prejudice is far too highg. Whatever the legality and reality of Plaintiff's “bad acts,”
not one bears on whether or not she suffepgphizable and illegal discrimination when

terminated; that she may have sold her pills @esta dress matters nob# if she can prove her

3 Inexplicably, Plaintiff makes this same argurhi} the WithdrawaMotion, (Doc. 136-1 at 2—
5), as Defendant later nstgDoc. 163 at 2).
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ADA case. Meanwhile, their automatic introductiamses the risk thahe jury will read
evidence directly relevant to the case at haadhe prism of distingahable acts. Whether a
party or not, a witness’ credibility, of courseaiair subject for impeachment, assuming it is not
impeachment on a collateral issueDFR. EvID. 607. Yet, that fact does not make impeachment
evidence admissible as an initial matter. Indeesl sthict system erected by the Federal Rules of
Evidence for the admission of prior bad acts unagescthe delicacy with which such evidence
should be treate&eeFeD. R.EviD. 609. Otherwise, every plaintifould be subject to attack
based on post-incident bad acts, a positioonsistent with precedent’s overwhelming weight,
even if Defendant truly believes that aiptiff's credibility is always at issueFor this reason,
this Court grants the Bad Acts Motion
3. Exhibits Motion

In this third motion, Plaintiff requests thiis Court bar Defendant from “introduc[ing]
evidence that it had [allegedly] nptovided in discovery.” (Dod35-1 at 1.) Three exhibits are
specified: Exhibit 50, 51, and 52d() However, later in the matn, Plaintiff seemingly adduces
a new reason: as the exhibits “address compaligygaand as Defendant’'expert “did not use
any of the exhibits in making their opinions,” {[if feared that if the exhibits are admitted at
trial, it would risk admitting that the expertinion was not [sic] based on these trial exhibits.”
(Id. at 2.) Such a result would be “unfair . .nc@ the expert did not even have the evidence

when he prepared his opinionltl() Seemingly, therefore, Plaintifhises two objections to these

exhibits: (1) they had not be@mneviously provided, and (2)dir introduction may imply the

4 By that logic, so is any defendant’s, @y incident in which Loomis was accused of
discrimination (or worse) would be relevantdaadmissible as a matter of law. The Court,
however, presumes Defendant would objectuch evidence’s admission.
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expert relied upon these exhihbitsmaking his determination. hesponse, Defendant insists the
exhibits were actually provided with thdeeant expert repor{Doc. 162 at 1-2.)

This Court declines to strike these exhilbdsthree reasons. Firgwo of the three
documents—Exhibits 51 and 52—are manualsrggtorth the requirements of various positions
with Loomis, and they are thuslfsevidently relevanto ascertaining, as a jury will have to do,
the extent to which Plaintiff was able to penfoher job’s essential functions or adhered to the
requisite procedures. With its relevance so clbarCourt is not inclinetb foreclose admission
of these objective and un-prejudicial documetsr whose authenticity Plaintiff has raised no
credible doubt. Indeed, this rdisseems especially proper in lightt Defendant’s claim, not yet
controverted, that the matais were actually disclosed dhy discovery. Second, Exhibit 50
once constituted part of the expert répdrreceived by Plaintiff on June 16, 2014, &t 2), and
Plaintiff has thus had possessiof it since the summer of 20. Neither surprise nor unfair
prejudice can materialize wherapitiff's counsel has had moreatt six months to review the
exhibit—and prepare questioabout its methodology andmclusions. Finally, whatever
dangers may be threatened by these exhibitgidottion can be easily mitigated by an order or
on cross-examination. To show Defendant’s exgiernot rely upon them requires no more than
a line of questioning and, eveatly, a credibility determination by the appropriate factfinder:
the jury, not this Court. Thesk of confusion, then, seemdlrar minimal, easily reducible
without the sacrificef evidence that is more than tangentially relevant. As shishCourt
denies the Exhibits Motion
4. Withdrawal Motion

The Withdrawal Motion advances a singlguest: “[A]n order excluding any and all

evidence, references to evidence, testimongygument relating to the sexual harassment
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charges filed and withdrawn by MAriza[,] all of which are vaolly unrelated to the subject
matter of this litigation.” (Doc. 136 at 1Echoing its earlier motion, (Doc. 134-1 at 2),
Defendant points out a crucialdt—this claim was not withdrawbut dismissed by this Court—
and stresses the harassment claims, though disinisselevant for what it intimates: “As
testimony will reveal during the trial, thispsrt of plaintiffs modus operandi to pursue
meritless claims for her own personal financial gaitul’ &t 2.)

For the same reason that this Court grattiedBad Acts Motion, it will grant this fourth
motion in limine. The sexual harassment clailsposed of pursuant to Rule 56, has no bearing
on the immediate cause of actioncdin only conflate the precisssues before the jury soon to
be empaneled, thereby either confusing thenecessarily or inviting tm to ignore directly
relevant evidence on the basis of a wholly safgaclaim’s failure. The prejudice that may
follow—a jury findings little merit in a party’sase on the basis of its failure to succeed on
another claim—is simply too great when tieéevance appears so miniscule. Accordintlis
Court grants the Withdrawal Motion .

5. Defendant’'sMotion

In one motion, Defendant attempts to st@televen differengxhibits proposed by
Plaintiff. (Doc. 150.) It objects to seven elits on hearsay alonexhibit 2, “text messages
between Patrick LaFolette andzhi Ariza”; Exhibits 7, 8, 9, wibh contain return to work
documents signed by three different doctors; BixHil, an email thread featuring Ms. Stacey
Robinson; Exhibit 22, an expert report by Nim McGuffey; and Exhibit 30, a letter from
American Occupational Health Cartd.(at 1-2.) It objects to>hibit 12, an email sent by
Plaintiff “stating the amount of amey in the vault,” as “irrelevant, not calculated to lead to

admissible evidence at trial and is confidenti&btimation and is a privileged business record.”
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(Id. at 2.) Lastly, it damns thresxhibits as “inaccurate”: Exbit 18, a job description of the
Vault Supervisor position held by Plaintiff prito her terminationExhibit 33, “demonstrative
exhibit showing the dates and efforts to prodidemis with medical information”; and Exhibit
34, “demonstrative exhibit of tialine of events in case.ld at 2;see alsdoc. 150-1.)

a. Objectionsto Exhibits 2, 6, 7, 8, 11, 22, and 30

As to Defendant’s multiple hearsay objectiotiés Court grants them, subject to the
caveat that Plaintiff may still lay downpaoper foundation in the midst of trial.

Exhibit 2, containing a series of text messalgetween Plaintiff and a former coworker,
is not being introduced, as Plafhcontends, to simply hint at the latter’s fearful reaction to
Plaintiff's spell of June 5, 2012. (2. 165 at 3—4.) It is quite cldp being introduced so as to
imply that Plaintiff suffered a seizure or epilepap element of Plaintiff's prima facie case and a
fact which she must still prove. Indeed, Pldfracknowledges as much in defending this exhibit:
“If they were just fainting spells, however, it wid not have caused the response . . . [Plaintiff's
colleague] experienced.Id, at 4.) Even if Plaintiff's artfutlistinction was colorable, the risk
that the jury may fail to make it, effectively ttey this email exchanges proof that Plaintiff
did not just suffer a fainting speis too great to permit itmclusion pursuant to Rule 403.

Unless employee testifies, this objection will be sustained.

Exhibits 11 and 22 consist of an email @amdexpert report inveing witnesses who are
scheduled to testify at trialhus, like Exhibit 2, a witness Iviverify and testify to their
contents, and a foundation will likely be artideld when necessary. Hence, unless the relevant

persons testify, this objection will be sustained.
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Exhibits 7, 8, and 9 consist of three doctors’ nététhile Plaintiff attempts to defend
them as regular business recordis, &t 3), they do not be#inat clear imprimatur. Notes
scratched on a pad by a doctor or an emaitewr at a patient’s request are not the kind of
official records to which Rule 803(6) appliést they are too informal and too unique to the
individual to be classified as records of a regular business activity. However, according to
Plaintiff, a foundation may still be laid as tothits 6 and 8, as thaoctors who drafted those
notes are scheduled to testilssuming the proper foundationtleen established, Defendant’s
hearsay objection will have no nteand it will be overruled. lcontrast, Exhibit 7 was written
by a doctor who will not testify, and as this Cowill not treat a simple handwritten note as an
official business record, theearsay objection will be sustaid unless a proper foundation is
poured. The same principles axtis to Exhibit 30, a letter viten by a presently non-testifying
doctor.

In sum,this Court grants Defendant’s objections to Exhibits 2, 6, 7, 8, 11, 22, and 30,

subject to Plaintiff setting downthe proper foundation at trial.®

5 This Court finds Defendanttsther objections—that the recoral® incomplete and therefore
inaccurate or prejudicial—as without merit. The Defendant remains able, as Plaintiff concedes,
(Doc. 165 at 4), and as their own exhibits ssgg® augment Plaintiff's selective medical
disclosures. Because it can do so and tisate the very bases of its objections—indeed,
because it already plans to do so-stiburt denies this objection.

®In this regard, this Court notéisat a certified copy of Plaiiff's medical records would be
admissible under Louisiana law (and, by association, the Rulegyiamal facieevidence of its
contents. la. R.S. 8 13:3714(A)see also, e.gState v. Yate$74 So. 2d 566, 568 (La. Ct. App.
1991). In effect, the Rules, buttressed by Loussinv, render such medical records sufficiently
relevant to be admitted in this federal co@tft, e.g, Daigle v. Parish of Jeffersg®8-1310 (LA.
App. 5 Cir. 12/08/09); 30 So. 3d 55, 65 (holdingttttertified hospitatecords are admissible
into evidence without the yang of any foundation beyond a@wing of certification” and

finding them relevant). Thus, if PHiff is able to later show th#itese three exhibits are part of
a certified medical record, this ruling will be revisited.
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b. Objection to Exhibit 12

The bases of Defendant’s objection are toodirto sustain this exhibit’s exclusion. The
exhibit is but an email statirthe amount of money in Defendan¥sult at a certain date and
time. Arguably, as only a jury can decide, sudbrimation is relevant to showing that Loomis
considered Plaintiff to be a valuable and competemployee, or at the weleast the nature of
her responsibilities aswvault supervisor. It offends no cogninta federal privilege, such rules
already narrowly circumscribednd Defendant has not addu@esingle case recognizing an
applicable fiduciary privilege SeeDoc. 150-1.) To claim it so, deanot make it true, especially
when courts are commanded to consalli@rivileges both tigtly and narrowlyThis Court
overrules Defendant’s objection to Exhibit 12
C. Objection to Exhibits 18, 33, and 34

Its objections based on these exhibits alleigaccuracy, Exhibits 33 and 34 constitute
two different timelines of events relevant tistproceeding, and Exhibli8 is a description of
the vault supervisor position which apparentlgnegrom Defendant as part of a discovery
response. (Doc. 165 at 7-8, 9—10.) In essences thigsctions reflect thRarties’ inability to
agree on even basic facts, onds®e veracity this Court is Idato prejudge. Nonetheless, as
Exhibit 18 contains purely an objective descadptof Plaintiff's former position and as Exhibit
33 includes simply a list of dates upon whichvalg events occurred, dates which can be
confirmed by perusing Defendant’s own filingstiis proceeding, Defendts objections are
overruled. If it wishes to impugn these exhibitswacy before the jury, it may freely do so
within the constraints imposdxy the Rules. For now, howevéhjs Court overrules

Defendant’s objections to Exhibits 18 and 33
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Exhibit 34, however, presents an obviousijdem under the Ruleanlike Exhibit 33, it
specifically includes loaded terms and expressiegarding critical elements of her case that
Plaintiff must still prove. Thus, it reads:éBure 6/5/2012,” “Physician Oks RTW 7/27/12,”
“Surgeon OKs RTW,” and “Ariza: why delag return to work? 9/12/2012.” Defendant,
obviously, denies that &htiff has ever suffered a seieythe question appended is not a
statement of incontrovertibl@adt; and Defendant intends to cemdl that the “RTW” (“Return to
work”) statements did not reflect their autsidrue opinion via these men’s own courtroom
testimony. In other words, the timeline in ExhiB4 depicts as factdl@gations not yet proven
and whose accuracy is thus fairlydaubt at this time. Accordinglyhis Court grants
Defendant’s objection to Exhibit 34.

Ill.  CONCLUSION

For the foregoing reasons and subject to tloegtkons stated thereithis Court DENIES
the Inference and Exhibits Motions, GRANTIte Bad Acts and Withdrawal Motions, and
GRANTS IN PART and DENIES IN PART the Defendant’s Motion.

Signed in Baton Rouge, Louisiana, on January 22, 2016.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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