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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

CHRISTOPHER JANKO CIVIL ACTION
VERSUS NO. 13-648-RL B
THE FRESH MARKET, INC,, CONSENT

ABC INSURANCE COMPANY
AND JANE DOE

ORDER

Before the court is Third Party Defendaill’'s Imports, Inc.’s Motion to Compel
Complete Reponses to DiscovelfR. Doc. 30) and Motion to Set Hearing (R. Doc. 31), both
filed on June 8, 2015. Any oppositiontteesemotions was required to be filed within 21 days
after service of the respectivaotion.LR 7(f). DefendanfThe Fresh Market, Indasnot filed an
opposition as of the date of this Order. The motamesherefore unopposed.

For the following reasons, the Motion to CompeBERANTED in part and DENIED
in part. As this written order has been issued without the need for oral argument, the Motion to
Set Hearing iDENIED as moot.
l. Background

Christopher Janko Plaintiff”) originally filed this personal injury action in the 19th Judicial
District Court of East Baton Rouge Parish, Louisiana, naming The Fresh Market, Inc. (“Fresh
Market”), its unknown employee, Jane Doe, and its unknown liability insurer, ABC Insurance
Company, as Defendants. (R. Doc. 1-2). Plaintiff claims that on September 11, 2012t{dieedus
severe and permanent injury to his hand and thumb” while purchasing a glass vase and bouquet of
flowers at a Fresh Market store “when the vase suddenly and without warning broke in [his] hand.”

(R. Doc. 1-2 at 2).
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On September 26, 2013, Fresh Market removed this action. (R. Doc. 1). After removal,
Fresh Market amended its Answer to assert a Third Party Demand againdtidiss, Inc.
(“Hill's Imports”) and Burris Logistics, Inc. (“Burris), asserting that Hill's Importgmonted the
vase, and Burris then distributed it to Fresh Market. (R. Doc. 13). Fresh Market assertéithat bot
Hill's Imports and Burris must defend, indemnify, and hold harmless Fresh Market for the clai
brought by Plaintiff. (R. Doc. 13 at 7-8).

On February 17, 2015,ilBs Imports propounded Interrogatories (R. Doc. 30-2 &f) nd
Requests for Production of Documents (R. Doc. 30-2 at 5-9) on Fresh Market

On March 26, 2015, Fresh Market provided respsrtgHill’'s Imports’ discovery requests
which objected taertainrequests agague overly broad, or improperly seeking confidential or
proprietary information, or information subject to work product immunity or the attaliey-
privilege. (R. Doc. 3@ at 1025).

On April 7, 2015, counsel for Hillémports requested a Rule 37(a)(1) conference on the
basis thathe responset® Interrogatory No. 3 and Request for Production Nos. 1, 2, 6, 7, 8, 9, 11,
and 12were inadequatéR. Doc. 30-2 at 26).

On April 13, 2015, the parties held a Rule 37(a)(1) confereAtter the conference,ounsel
for Hill's Imports provided counsel for Fresh Market amaHd summary of theidiscussions and
agreementgR. Doc. 302 at 2#28). According to this e-mail summary, counsel for Fresh Market
agreed to supplement Fresh Market’s responses, depending on the discovery request, by April 17,
2015 or May 22, 2015. Counsel for Fresh Market further agreed to provide a privilege log for all
non-produced reports responsive to Request for Production No. 1 by May 22, 2015. (R. Pat. 30-
27). Upon request by counsel for Fresh Market, counsel for Hill's Imports agreed to extend the May

22, 2015 deadline to May 29, 2015. (R. Doc. 30-2 at 39-41).



On May 29, 2015Fresh Markeprovided supplemental responses to Hill's Imports’
discovery requests. (R. Doc. 30-2 at 31-36). Fresh Market did not provide a privilege log at that
time.

On June 1, 2015, counsel for Hill’s Imports informed counsel for Fresh Market that the
supplemental responses were inadequate and did not conform with the commitmentstespogse
counsel for Fresh Market made during the Rule 37(a)(1) conference. (R. Doc. 30-2 at 37). Counsel
for Hill's Imports requested counsel for Fresh Market to comply with the commitmentsepfae
at the Rule 37(a)(1) conference by June 5, 2015, aoléd file a motion to compe(R. Doc. 302
at 37). Fresh Market did not supplement its responses on June 5, 2015.

OnJune 8, 2015, Hill filed the instant Motion to Compel, arguing that the responses to
Interrogatory No. 3 and Request for Production Nos. 1, 2, 6, 7, 8, 9, 11, and 12 remain inadequate.
(R. Doc. 30). Fresh Market has not filed an opposition.

Nonexpert discovery is set to close in this action on November 9, 2015. (R. Doc. 25).
. Law and Analysis

A. Legal Standards

Rule 26(b)(1) of the Federal Rule of Civil Procedure provides that “[p]arties maiy obt
discovery regarding any n@mivileged matter that is relevant to any party’s claim or defense.”
To be relevant, “information need not be admissible altifrthe discovery appears reasonably
calculated to lead to the discovery of admissible evidence.” Fed. R. Civ. P. 26{ij)él3cope
of discovery is not without limits, however, and the court may protect a party from respomdi
discovery when: (i) it is unreasonably cumulative or duplicative, or obtainablestsora other
lessburdensome source; (ii) the party seeking discovery has had the opportunity by glistcover

the action to obtain the information sought; or (iii) the burden or expense of the proposed

discovery outweighs its likely benefit. Fed. R. Civ. P. 26(b)(2).



Rule 33 of the Federal Rules of Civil Procedure provides for the service @&nwritt
interrogatories. A party seeking discovery under Rule 33 may serve iatiemeg on any othe
party and the interrogatory “may relate to any matter that may be idgoiceunder Rule
26(b).” Fed. R. Civ. P. 33(a)(2). “the answer to an interrogatory may be determined by
examining . . . a party’s business records (including electronically storethatfon), and if the
burden of deriving or ascertaining the answer will be substantially the samithtarparty, the
responding party may answer by: (1) specifying the records that mustideeae, in sufficient
detail to enable the interrogagj party to locate and identify them as readily as the responding
party could; and (2) giving the interrogating party a reasonable opportakamine and audit
the records and to make copies, compilations, abstracts, or summaries.” Fed. R38(d. P

Rule 34 of the Federal Rules of Civil Procedure provides for the discovery of dosument
and tangible items. A party seeking discovery must serve a request for moducthe party
believed to be in possession, custody, or control of the documents or other evidence. Fed. R. Civ.
P. 34(a). The request is to be in writing and must set forth, among other things, e itksis
with “reasonable particularity.” Fed. R. Civ. P. 34(b)(1)(A).

Rules 33 and 34 provide a party with 30 days after service of the discovery to respond or
object.SeeFed. R. Civ. P. 33(b)(2) and 34(b)(2)(A). If a party fails to respond fully to discovery
requests made pursuant as to Rules 33 and 34 in the time aligwilesl Federal Rules of Civil
Procedure, the party seeking discovery may move to compel disclosure and foriafgoropr
sanctions under Rule 37. An “evasive or incomplete disclosure, answer, or response must be

treated as a failure to disclose, answarespond.” Fed. R. Civ. P. 37(a)(4).



B. Waiver of Attorney-Client Privilege and Work Product Immunity

Fresh Market has objected to many of the discovery requests at issue (edtingh ity
initial or supplemental responses) on the basis that they seek information proteated f
disclosure on the basis of the attorney-client privilege or work product immunityghtrofi
Fresh Market’s failure to provide any privilege log with its responses, dacefén file any
response to the instant motion explaining why it has failed to provide a priviggadocourt
will determine, before addressing the individual discovery requdstsher Fresh Market has
waived its asserted objections based on attorney-client privilege and work produatity.

The attorneyelient privilege protects the confidentiality of communications between
attorney and client made for the purpose of obtaining legal adViwe privilege “was intended
as a shield, not a swordConkling v. Turner883 F.2d 431, 434 (5th Cir. 198Rule 26(b)(3) of
the Federal Rules of Civil Procedure restricts a party’s ability torolisaopponent’s work
product — “documentand tangible things that are prepared in anticipation of litigation or for
trial by or for another party or its repesgdive.” Fed. R. Civ. P. 26(b)(3)(A). However, this
privilege does not protect “materials assembled in the ordinary course ofdsysinpursuant to
public requirement.United States v. El Paso, C682 F.2d 530, 542 (5th Cir. 1982).

A party may withhold information which would be otherwise discoverable on the basis of
privilege. Fed. R. Civ. P. 26(b)(1). A party withholding information on the basis of gevile
must expressly make the claim and describe the nature of the document beinglwithteR.
Civ. P. 26(b)(5).A withholding party may “expressly” make its claim of privilege by submitting
a privilege log describing the otherwise discoverable information being withhgbdivikege

log must contain, at a minimum: the namelef document; a description of the document



including each requisite element of the privilege or protection assertedadtter(s);
recipient(s); and the nature of the privilege. LR 26(c).

It is within the court’s discretion to find a waiver of an aks®privilege for failing to
timely produce a privilege lo@glackard v. Hercules, IncNo. 12¢ev-175, 2014 WL 2515197, at
*4 (S.D. Miss. June 4, 2014). Failure to produce a privilege log pursuant to Rule 26 “is, on its
own, sufficient to warrant a finding that any privilege, even if it had been isiadbl. . . , has
been waived.Agee v. Wayne Farms, L.L,@Blo. 06€v-268, 2007 WL 2903208, at *3 (S.D.
Miss. Oct. 1, 2007)see also Onebeacon Ins. Co. v. Forman Int'l Lkb. 04€v-2271, 2006 WL
3771010, at *7 (S.D.N.Y. Dec. 15, 2006) (“The unjustified failure to list privileged documents
on the required log of withheld documents in a timely and proper manner operatesiees afv
any applicable privilege)’

Fresh Markehas objected to many of the discovery requests at issue (through either
initial or supplemental responses) on the basis that the requested documents @roghbje
attorneyelient privilege or work produdimmunity. The discovery at issue was propounded on
February 17, 2015Fresh Market's counsel represented at a Rule 37(a) conference that his client
would provide a privilege log with its supplemental responsti’'s Imports filed the instant
motion to compel on June 8, 2015, indicating that no privilege log had yet been ptoyided
Fresh Market Fresh Markefailed to oppose thmstantmotion to compel, and, accordingly, has
provided no arguments in support of its assertions of attorney-client privilege or wwdtcp
immunity. As of the datef this order, there is no indication in the record that Fresh Market has
provided a privilege log to Hill's Imports identifying responsive documents iitighalding on
the basis of attorney-client privilege or work product immunity.

In light of the reord—includingFresh Markes failure to oppose the instant motion to

compel and failure to provide a privilege log in support of its assertions of theegtotient
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privilege or work product immunity-the court concludes thatesh Markehas waived any
asserted privileges or immunitie$his is not an instance where a party provided a technically
deficient privilege log prepared in good faith, for which the sanction, and rewfagyguiring
the production of a supplemental privilege log would be skeiteBeeCashman Equip. Corp. v.
Rozel Operating CpNo. 08€v-363, 2009 WL 2487984, at *2 (M.D. La. Aug. 11, 2009)
(“IW] hen confronted by a privilege log that is technically deficient and that does nat &ppe
have been prepared in bad faith, is to allow the party who submitted the log a short ogportunit
to amend the log prior to imposing the drastic remedy of waiver.”). FredteMaas withheld
certain documents since its initial responses to discovery requests mddecbr26, 2015, and
has failed, despite efforts by opposing counsel, to provide a privilege log. A findingvef vgai
appropriate under these circumstances.

That saidthe court will address the individual discovery requests at issue to determine
the exact scope of information and documentsRhegh Markemust provide.

C. The Discovery Requests and Responses

1 Interrogatory No. 3

Hill's Imports’ Interrogatory No3, andFresh Market'sespons¢o that interrogatoryare
as follows:

|nterrogatory No. 3

List each person employed by The Fresh Market, Inc. who was involved in the

investigation of the subject incident. For each such person, state the following:

(a) Nane; (b) Title or position; (c) Last known address; (d) Last known telephone
number; (e) Whether still employed by The Fresh Market, Inc.

Response
Defendant objects to this interrogatory as it seeks information which is feebtec

under attorney work product privilege as it seeks information concerning the
thoughts and opinions of the undersigned attorneys who conducted an
investigation in anticipation of litigation. Also, defendant objects to this
interrogatory as it seeks information which nieeyprotectedinder the attorney-
client privilege. Moreover, defendant objects to this interrogatory as the
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interrogatory is vague and does not define . . . the incident. However, without

waiving its objections and reserving the same, defendant, Fresh Market, submits

that assistant manager Joel Murphy had identified identification numbers and bar
code on the vase. Any other Investigation regarding the incident was performed

by undersigned counsel.

(R. Doc. 30-2 at 13-14).

In his summary of the Rule 37(a)(1) conference, counsel for Hill's Impgrtsgents that
Fresh Marketagreed tdnterrogatory No. 3 bystating the names/pertinent informatiointhe
[Fresh Market] employees [who] were involved with the investigation of the subpedent
within days of is occurrence.” (R. Doc. 3 at 27). Fresh Markehas not provided any
supplemental response to Interrogatory No. 3. (R. Doc. 30-1 at 6).

Fresh Markeés initial response is insufficient-resh Markemust supplement its response
to provide the namdgnd other information requested)itd employees involved in the
investigation of the incident prior to the filing of the instant lawskwen in the absence of
waiver, the information sought is not subject to the attorney-client privilege or ek
doctrine.

2. Request for Production No. 1

Hill's Imports’ Request for Production No. 1, akdesh Markés response to that request,
are as follows:

Request for Production No. 1

Please provide copies of any and all incident, accident, or investigation reports,

and any other documents or thing, electronic or otherwise, in your possession

concerning the facts of the incident which forms the basis of this lawsuit. To the

extent thatyou declare a privilege on any documents prepared or received before
the filing of the lawsuit, please submit a privilege log.

Response
Defendant, Fresh Market, object[s] to this request on the grounds that it seeks

information which is privileged under the attorney work product privilege in that
it seeks opinions, strategy, and thoughts in anticipation of litigation. A privilege
log will follow.



(R. Doc. 30-2at19).

In his summary of the Rule 37(a)(1) conference, counsel for Hill's Impeptesents that
Fresh Marketagreed tdproduceall the [Fresh Marketihcident/accident reports which were
prepared within days of the incident and would includenal@ge log for all nonproduced
reports.” (R. Doc. 30-2t27). Fresh Markées supplemental response again asserts work product
protection, andrresh Marketepresents theiy will seek grotectiveorder andn camerareview
of the documents to the extent they containrmigtionprotected by the attornefient
privilege. (R. Doc. 30-2at 31).

Fresh Markefailed to producehe requesteteports andprivilege log in its
supplemental response Request for Production No. 1. (R. Ddca867). Since providing
these supplemental responses on May 29, Z&sh Markehas not moved for a protective
order orin camerareview.

Fresh Markés supplemental response is insufficieRtesh Markemust supplement its
response to provide all responsive incident, accident, or investigation reports\cuntes facts
of the incidentwritten bynon-attorneyemployees oFresh Markeprior to the initiation of this
litigation. To the extent the Request for Production No. 1 seeks additional informiison
overly broad as stated.

3. Request for Production No. 2

Hill's Imports’ Request for Production No. 2, aRdesh Markés response to that request,
are as follows:

Request for Production No. 2

Please provide copies of anydaall statements, photographs and videos of the

accident scene, including all statements photographs and videos in your
possession concerning the subject incident. For each such statement, photograph




and/or video identify the date of the statement, photograph or video and the name
and the address of the person taking said statement, photograph or video.

Response
Defendant, Fresh Market, objects to this request as it is overly broad and requests

information which is protected under the attorney client and work product

privilege. However, without waving its objections and reserving [the] same,

please find attached the transcribed statement of Christopher Janko and

photographs of the vase in question.
(R. Doc. 30-2at19-20.

In his summary of the Rul&7(a)(1)conference, counsel for Hill's Imports represents that
Fresh Marketaigreed td'supplementifs] written response to state that [Fresh Market] has no
other statements (taken/made with the initial [Fresh Market] accident investighaarf)ave
already been produced; no video of the accident; and no photographs depicting the number or
data contained on the barcode.” (R. Doc. 30-2 at 27).

Fresh Market'supplemental respongeessentially the same as its initial response,
adding onlythat “[t]here are no videos of thedrdent or the incident scendR. Doc. 30-2 at
32-33. Thissupplemental response is insufficieRftesh Markemustprodice any statements
made by witnesses of the incident, and any photographs taken on the day of the iticident
Fresh Markets not in the possession, custody, or control of such documents, it must say so.

4, Request for Production No. 6

Hill's Imports’ Request for Production No. 6, akdesh Markés response to that request,
are as follows:

Request for Production No. 6

Please provida fully executed copy of any and all contracts or agreements

between The Fresh Market, Inc. and any other supplier, importer, manufacturer

or distributor of glass vases, which were in effect within one year before and on
thedate of the subject incident, believed to be on or about September 11, 2012.
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Response
The undersigned counsel has requested the documents and will produce them

upon receipt.
(R. Doc. 30-2 at 19-20).

In his summary of the Rule 37(a)(Igrderence, aunsel for Hill's Imports represents that
Fresh Marketigreed to “produce any such contract/agreenigiitsDoc. 30-2 at 27)In its
supplemental response, Fresh Market stated the following:

Supplemental Response

The undersigned counsel has requested the documents and will produce them
upon receipt. No other contracts from other vendors of glass vases at the time of
the incident. However, without waiving its objections, please find attached the
Indemnification Agreement between Hill's Imports, The Frigsiket, Inc. and

Burris Logistics, dated November 26, 2012.

(R. Doc. 30-2 at 33). This supplemental response is uneledine sentence fragment does not
identify whether “there are” no additional contracts or whether Fresh Market “hasatdbary
additional contracts. Fresh Market must supplement its response ait @y responsive
documents, or otherwise unequivocally and clearly state th&sponsive documents areitis
possession, custody, or control.
5. Request for Production No. 7

Hill's Imports’ Request for Production No. 7, akdesh Markés response to that request,
are as follows:

Request for Production No. 7

Please produce copies of all documents or things, electronic or otherwise, which

purport to indicate that the subject vase was imported, distributed, or supplied by
Hill's Imports, Inc.

Response
Please see attached catalogue from Hill's Imports.

(R. Doc. 30-2 at 21).
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In his summary of the Rule 37(a)(1) conference, counsel for Hill's Impgntegents that
Fresh Markeagreed td supplement [its] response to state that [Fresh Market] is searching its
records for other documents responsive to this request” and that any responsiventiocume
would be produced by May 22, 2015 (extended by agreement later to May 29, 2015). (R. Doc.
30-2 at 27). In its supplemental response, Fresh Market stated the following:

Supplemental Response

Please see attached catalogue from Hill's Imports. Further, please see aldsa rep
and delivery reports showing that Burris Logistics receihedrall Glad Vase

(Item #398639), which also includes all items from Hill's Imports, a Shipment by
Item from April 12, 2012 to 12/31/2012 from Burris Logistics, Receipt Detail by
Account/ltem from 4/12/12 thru (sic) 12/31/12 from Burris Logistics, andi8urr
invoice to Fresh Market, dated 6/27/2012 showing the sale of the 18” Tall Glad
Vase (Iltem # 398639), delivered to the Mandeville Store (Store #62).

(R. Doc. 30-2 at 34). Hill's Imports represents that the documents produced in the supplemental
production are difficult to read. To the extent more legible copies of the dotaipreduced can be
replicated, Fresh Market must produce more legible copies. Hill's Imports furthertBtatEsesh
Market has “produced no documents which show that the vase which was involved in tbie subje
accident was one of the iterogntained in those shipments.” (R. Doc. 3B). To the extent Hill's
Imports has any further documents responsive to the request indicating that thetvakg
involved in the incident was contained in a shipment tracked to Hill's Imports, thénNVeaeket
must produce those documents, or otherwise unequivocally and clearly state thatiowahddi
responsive documents are in its possession, custody, or control.
6. Request for Production No. 8

Hill's Imports’ Request for Production No. 8, akdesh Market'sesponséo that
requestare as follows:

Request for Production No. 8.

Please provide copies of any statements obtained from any witnesses to the
incident and/or from any witnesses you may call at the trial of this matter.

12



Response
Defendant objects to this request as it seeks information which is protected under

the attoney-client and attorney work product privileges. However, without

waiving any objections or privileges, defendant submits the transcribed recorded

statemenof Christopher Janko.
(R. Doc. 30-2at21).

In his summary of the Rule 37(a)(IDrderence, counséor Hill’'s Imports represents that
Fresh Marketagreed tdsupplementits] written response to state t&tesh Markethas no
other statements (taken/maaith the initial [Fresh Markethccident investigation) thamhat has
already beeproduced.” (R. Doc. 30-at27). Fresh Markes supplemental response to Request
for Production No. 8 is identical to its initial response. (R. Docl a089).

Fresh Markés supplemental response is insufficieftesh Markemustfurther
supplement its response to provide any other statements obtained from persons whedwitness
the incident at issueEven in the absence of waiver, such statements would not be subject to the
attorney-client privilege or work product doctriné.no additional statementgere takenFresh
Marketmust say so.

7. Request for Production No. 9

Hill's Imports’ Request for Production No. 9, afdesh Markés responses tthat
requestareas follows:

Request for Production No. 9

Please provide copies of any and all incident, accident, or investigation reports,

photographs, videos, statements, and any other document or thing, electronic or

otherwise, in your possession concerning the facts of any other incident at any

The Fresh Mdet, Inc. location involving a glass vase believed to have been

imported distributed or supplied Biill's Imports, Inc. To the extent that you

declare privilege on any documents prepared or received before the filing of the
lawsuit, please submit a prigge log.

Response
Defendant objects to this request as it is overly broad and will cadse un

hardship on the defendant.
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(R. Doc. 30-2at 34-35.

In his summary of thRule 37(a)(1xonferencecounsel for Hill's Imports represents that
Fresh Marketigreed to Supplementifs] written responséo state thafFresh Market]s searching
its records for other incidents involvingses imported bMill’'s Imports” and would produce
such documents” and that any responsive documents would be produced by May 22, 2015
(extended by agreement later to May 29, 2015). (R. Doc. 30-3.atr28s supplemental
responsekresh Marketre-asserts and favers its objection tthisrequests it isoverly broad
and will cause undue hardship on the defendant.” (R. Doc.a23G5}.

The court agrees that the request is overly hraad is not limited to vases located in
floral departments of Fresh Market stores. The request is also somewhahsagi@es not
identify what individual, if anycan determine whether Fresh Market subjectively “believes” a
recordor documents relates to glassse imported, distributed, or supplied by Hill's Imports.
That said, Fresh Market has provided no specifics regatidéngllegedundue hardshipit
would face in responding to this request. Fresh Market has not indicated the extenhtid whic
searched its records for other incidents involving vases imported by Hifyarts after the Rule
37(a)(1) conference armfore providing its supplemental response. Fresh Market has not
indicated how difficult it is to locatanyincident, accident, or investigation reports, and related
documents, concerning glass vases supplied by Hill's Imports theppgbpriate computer data
baseor othersearches.

Fresh Market must, therefore, supplement its response to indicate its effotsply
with this request and spifics regardinghe undue hardship that would fall upon it should it have
to respond fully to Request for Production No. 9. If the additional response remains iestffici

Hill's Imports may renew its motion to compel with aed to Request for Production No. 9.
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8. Request for Production No. 11
Hill's Imports’ Request foProduction No. 11, anresh Markes response tthat
request, are as follows:

Reguest for Production No. 11

Please provide copies of any and all incident, accident, or investigation reports,
photographs, videos, statements, and any other document or thing, electronic or
otherwise, in your possession concerning the facts of any other incident at any
The Fresh Market, Inc. location involving glass vase(sg¢bedl to have been
imported distributed or supplied by any other entity other than Hill’s Impgads,

To the extent that you declare privilege on any documents prepared or received
before the filing of the lawsuit, please submit a privilege log.

Response
Defendant objects to this request as it is overly broad and will cause undue

hardship on the defendant.
(R. Doc. 30-2at 35).

In his summary of the Rule 37(a)(1) conference, counsel for Hill's Impgmntssents that
Fresh Marketagreed to “spplement [its] written response to state thaefh Market]s searching
its records for incidents involving vases that were not imported by Hill's isfar whose
importing source cannot be identified)” and that any responsive documents would beg@roduc
by May 22, 2015 (extended by agreement later to May 29, 2015). (R. Doc. 30-2 at 28). In its
supplemental respondéresh Marketre-asserts and ravers its objection to this request as it is
overly broad and will cause undue hardship on the defendant.” (R. Doc. 30-2 at 35).

The court agrees that the request is overly broad. Although no specifics have been
provided by Fresh Market regarding the “undue hardship” that Fresh Market wouid face
responding to this request, it is clear that responding to this request would recglir&Brket
to investigate its records fatl documents involving accidents involving vasése request is
further overly broad as it is not limited to vases that would be located in the flpeatmdent of

a Fresh Market storeMoreover, Hill's Imports has made no showing that the information
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requested concerning vases not imported, distributed, or supplied by Hill's Impoesyha
bearing on this litigation. The court will therefore not require a furtheprespto this request.
9. Request for Production No. 12
Hill's Imports' Request for Production No. 1@ndFresh Markes response to that
requestareas follows:
Request for Production No. 12
Please produce copies of all written policies, procedures or protocols, whether

electronic, paper, or otherwise, concerning the floral department at Tdte Fre
Market, Inc. store where the subject incident took place.

Response:
Defendant objects as this request seeks information which may be propnetary

nature. f such documents are to be produced, defendant would seek a protective

order to seal the documents so that only the parties to this litigation can review

them and return all copies after the litigation.
(R. Doc. 30-2at 35).

In his summary of the Rulg&/(a)(1)conference, counsel for Hill's Imports represents that
Fresh Marketagreed to Supplement [its] written response to state that [Fresh Market] will
circulate a confidentiality agreement or other appropriate document” arti¢hddcuments
would be produced within 15 days of the agreement. (R. Doc. 30-2 at 28).

In its supplemental respongaesh Marketobjects as this request seeks information
which may be proprietary in nature” but provided “a proposed Joint Protective Order for
signature by altounsel not to distribute, disseminate, or publish any employee handbooks,
plantagrams, or policies, procedures, or protocols concerning the floral degaatrttee Fresh
Market, Inc.” (R. Doc. 3 at 35).

In support of its motiorklill's Imports represents that the parties are in the process of

signing a Protective Orde(R. Doc. 30-1 at 9)lt is unclear to the court whether the parties are

signing a confidentiality agreement to be entered solely between the pantitbgtoer the
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parties plan oniling a joint motion for a stipulateprotective order pursuant to Rule 37 of the
Federal Rules of @il Procedure.Since the filing of its motion to compel, Hill's Imports has not
given any information to the court regarding the status of any confitiigraigreementr
stipulatedprotective order that would address Fresh Market's concerns with providing
proprietary documents. Accordingly, the court will allow flarties additional time to finish
their negotiations regarding confidentiality prior tal@ning documents to be produced in
response to Request for Production No. 12.

D. Expenses

Under Rule 37(a)(5)(C) of the Federal Rules of Civil Procedure, if a motion to tompe
discovery is granted in part and denied in part, the court may apporticatonablexpenses
for the motion. The court finds that the parties shall each bear their own costs irticonmil
themotion to compel.

1. Conclusion

For the foregoing reasons,

IT ISORDERED thatThird-Party Defendant Hill's Imports’ Motion to Compel (R.
Doc.30)is GRANTED in part and DENIED in part. FreshMarketmust provide supplemental
responses and productidias Interrogatory No. 3 and Request for Production Nos. 1, 2, 6, 7, and
8, and 9n accordance with the terms of this Orderthin 14 days of the date of this Order.

Fresh Market must provide a supplemental response and production for Request for Production

No. 12, in accordance with the terms of this Ordethin 7 days of the entering of a
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confidentiality agreement between the parties, or the entry of a stipplatedtive order by the
court! The parties shall bear their own costs.

IT ISFURTHER ORDERED thatThird-Party Defendant Hill's Importdotion to Set
Heaing (R. Doc. 31) iDENIED as moot.

Signed in Baton Rouge, Louisiana, on August 5, 2015.

RQO. N2~

RICHARD L. BOURGEQ'S, JR.
UNITED STATESMAGISTRATE JUDGE

! The court has evemyxpectatiorthat the parties can come to an agreerpestecting any confidential documents.
Should the parties be unable to agree on the terms ofiguebment oorder, howevenelief should be sought from
the court in accordance with the Federal Rules of Civil Procedure.
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