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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
MELISSA R. MARTIN
CIVIL ACTION
VERSUS
NO: 3:13-CV-00682-JWD-SCR
WINN-DIXIE LOUISIANA, INC.,
WHICH UPON INFORMATION AND
BELIEF MERGED WITH WINN-DIXIE
MONGOMERY, LLC
ORDER
Before the Court is a Motion for Partialdbnissal filed by Defendd Winn-Dixie. (Doc.
17.) Defendant moves to dismiss any claimBlaintiff's Complaint orSupplemental Complaint
related to her discharge because, Defendantearghe has failed to administratively exhaust
any such claim under federal or state lawo¢D17, p. 1.) Plaintiff opposes this Motion. (Doc.
21.) Defendant has filed a Reply Memorandum addressing the issues raised by Plaintiff's
Opposition. (Doc. 24.) No oral argument is necessary.
Considering the law and facts pled, the Gaynants Defendant’s Motion to Dismiss.
(Doc. 17.)
l. Background
Plaintiff Melissa Martin filed this suit undehe Civil Rights Act of 1964 Title VII, 42
U.S.C. 2000€, et seq., (“Title VII'and Louisiana Employment 83rimination Law (“LEDL”"),
alleging that DefendantsWinn Dixie Montgomery, LLC (“Winn Dixie”) harassed,

discriminated against, retaliated against, and wrongfully texteih Plaintiff because she was

pregnant. (Doc 1-1, p. 2.)
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Plaintiff was hired by Defedant as a cashier on December 15, 1995, and was later
promoted to Co-Director. (Doc 1-1, p. 2.) Geptember 4, 2012, Plaintiff discovered she was
pregnant. (Doc 1-1, p. 2.) Almost immediatelgrdafter, Plaintiff infomed Defendant, through
its Store Director Chuck Sutton, of her pregnancy. (Doc 1-1, @r2Qctober 5, 2012, Plaintiff
presented to Winn-Dixie a written request froar doctor for accommodation stating that due to
her pregnancy, she must not lift more thangeands nor work longer than 8 hour shifts. (Doc
1-1, p. 2-3.)Later that day, Defendant, through Sutton, conductednfavorable performance
evaluation and therein advised Plaintiff that she would need to step down from her full-time
position and take a part-time position. (Doc. 1-1, p. 3.) Plaintiff alleges that she was advised by
Sutton that Defendant's HumaResources Department hadetided that under the doctor’s
restrictions” it was best for Plaintiff to takeleave of absence. (Doc. 1-1, p. 3.) Plaintiff was
advised that she could take FML@ave for twelve weeks, atdlend of which she could apply
for her leave to be extended. (Doc. 1-1, p. 3.)

After some negotiation, Defendant gave Riffithe option to take a part-time cashier
position. (Doc. 1-1, p. 4.) Plaintiff alleges that taking this position would cause her to lose her
full-time status with no guarantee that her Coebior position would be terned to her at the
end of her twelve-week FMLA leave. (Doc. 1¢1,4.) Because she did not accept the part-time
cashier position, Plaintiff was placed on FMl#ave on January 9, 2013. (Doc. 1-1, p. 4.) At
this time, Defendant began adveirig an available Co-Director ptien in an effort to find a
replacement for Plaintiff. (Doc. 1-1, p. 4.)

Plaintiff gave birth on Marcl31, 2013, approximately elevemd a half weeks after her
twelve week FMLA leave had begun. (Doc. 1-1, p. 2.) Whether Plaintiff ever sought to extend

her FMLA leave is unclear.



Plaintiff alleges that on May 4, 2013, she emtéd Defendant regang her return to
work. (Doc. 1-1, p. 4.) On May 6, 2013 Defendarfbimed Plaintiff thatafter she received
clearance to returto work with no restrictions, sheould need to apply for an open position.
(Doc. 1-1, p. 4.0n May 7, 2013, Plaintiff contacted Defendl#o request information regarding
her employment status after discovering hentamesdiscount was not working. (Doc 1-1, p. 2.)
On May 8, 2013, Plaintiff was informed thelte had been fired. (Doc 1-1, p. 2.)

Plaintiff's complaint states that she timdiled charges with the Equal Employment
Opportunity Commission (“EEOC”) and Louisiana Commission on Human Rights (“LCHR”) on
January 16, 2014Doc 1-1, p. 5.) However, the EEOC Chaitgelf clearly states that she filed
charges on April 21, 2013. (Doc. 27}y In her EEOC Charge, Plaiif stated she was denied a
reasonable accommodation by Defendant’s Skirector Chuck Sutton on October 5, 2012.
(Doc. 17-2) The denial was confirmed in writing on October 26, 2012. (Doc. 17-2.) Plaintiff
indicated by checking the appropriate boxes on the EEOC Charge form that the basis of her
discrimination was sex and retaliation, that tfiscrimination took place between October 15
and 30, 2012, and that the discmiaiion was not ongoing. (Doc. 17-2.)

On September 24, 2013, Plaintiff filed this suit in the Nineteenth alddistrict Court,
Parish of East Baton Rouge, ®taif Louisiana, allging claims of discrimination, wrongful
termination, emotional distress, mental angusstd violations of Title VIl and LEDL. (Doc. 1-

1, p. 5.) On October 16, 2013, Defentleemoved this suit pursnaito 28 U.S.C. § 1441 and §
1446 to the United States District Court for tdéldle District of Lousiana alleging federal
question under jurisdiction 28 U.S.C. § 133id supplemental jurisdiction under 28 U.S.C. §

1367. (Doc. 1-1, p. 1.)



On November 11, 2013, Plaintiff filed aigplemental and Amending Petition in which
she specified that she had received a NoticRight to Sue letter from EEOC on November 5,
2013. (Doc. 12, p. 1))

On June 6, 2014, Defendanteti a Motion for Partial Dismsal pursuant to Rules
12(b)(1) and 12(b)(6) ofhe Federal Rules of Civil Proce@uarguing that Plaintiff failed to
exhaust her federal and statemawistrative remedies and thad cause of action for retaliation
exists under the LEDL. (Doc. 17, p) ©On June 30, 2014, Plaintifiiédd a Motion in Opposition
to Defendant’s Motion for Partial DismissgDoc. 21, p. 1.) On July 15, 2014, Defendant filed a
Reply to Plaintif's Memorandum in Opposition @efendant’s Motion for Partial Dismissal.
(Doc. 24.)

. Arguments of Parties

Defendant argues first that Plaintiff failedadministratively exhaust Title VII claim for
wrongful termination. (Doc. 17-1, p. 5.) The thrudt Defendant’s argumens that Plaintiff
failed to mention and allege in her EEOC charge that her discharge was wrongful. (Doc. 17-1, p.
5.) Defendant argues that sirnekintiff alleges only retaliatn and discrimination in her EEOC
charge, she may proceed in Court only with resfmetiiose charges, and is barred as a matter of
law from bringing her claims for wrongful temation. (Doc. 17-1, p. 5.) Defendant highlights
that plaintiff failed to amend or file an atdnal EEOC Charge once she was made aware of her
termination. (Doc. 24, p. 1-2.)

Plaintiff's response to the above argumenthat although she did not allege wrongful
discharge in her EEOC complaihgr wrongful discharge claim idiKe or related to allegations
contained in the [EEOC] charge and growing @lusuch allegation during the pendency of the

case before the commission.” (Doc. 21, p. 4, cifagchez v. Standard Brands, 431 F.2d



455, 466 (5th Cir. 1970).) Plaintiff further resporttiat since her termation occurred within
the purview and temporal period of the istrgation, amending or supplementing her EEOC
Charge is not required by law. (Doc. 21, p. 5.)

Defendant also argues thaaliff's state law claims shodlbe dismissed. (Doc. 17-1, p. 7.)
Defendant bases this argumenttba fact that Plaintiff did ngtrovide Defendant with notice of
her state law discrimination claims prito filing her lawsuit. (Doc. 17-1, p. 7Defendant
further argues that Plaintiff' retaliation claim under LEDL shalibe dismissed as a matter of
law, arguing that the statutlwes not provide a caai®f action for retaliation. (Doc. 17-1, p. 8.)

Plaintiffs Memorandum in Oppdson to Defendant’s Motion foPartial Dismissal does not
address Defendant’s argumeagarding the dismissal of the state law claims.

IIl.  Standard of Review

In Erickson v. Pardus551 U.S. 89, 93, 127 S.Ct. 2197, 2200, 167 L.Ed.2d 1081 (2007), the
Supreme Court explained:

Federal Rule of Civil Procedure 8(a)(2) reegsironly “a short and plain statement of the

claim showing that the pleades entitled to relief.” Specific facts are not necessary; the

statement need only “ige the defendant fair notice of whthe ... claim is and the grounds

upon which it rests.’

Id. (citing Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929
(2007).)

Interpreting Rule 8(a) antwombly the Fifth Circuit explained:

The complaint (1) on its face (2) must contanough factual matter (tak as true) (3) to
raise a reasonable hope or expectation (4) tsabdery will reveal relevant evidence of each
element of a claim. “Asking for [such] plabs grounds to infer [the element of a claim]
does not impose a probability requiremexrttthe pleading stage; it simply calls for enough
facts to raise a reasonable expectation thetogiery will reveal [that the elements of the
claim existed].”

Lormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir.2009) (quoting Twombly, 127
S.Ct. at 1965) (emphasis added).



Later, inIn re Great Lakes Dredge & Dock Co. LL®&24 F.3d 201, 210 (5th Cir.2010), the
Fifth Circuit explained:

To avoid dismissal [under Fed.R.Civ.P. 12(b){6 “a complaint must contain sufficient
factual matter, accepted as trie,'state a claim toelief that is plausible on its face.” *
Ashcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009) (quedihg
Atl. Corp. v. Twombly550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)). To be
plausible, the complaint's “[flaghl allegations must be enoughréise a right taelief above
the speculative level. Twombly,550 U.S. at 555, 127 S.Ct. 1955, 167 L.Ed.2d 929. In
deciding whether the complaint states a valaim for relief, we accept all well-pleaded
facts as true and construe the complainthi light most favorable to the plaintifiDpe v.
Myspace528 F.3d 413, 418 (51Gir.2008) ] (citing Hughes v. Tobacco Inst., INR78, 278
F.3d 417, 420 (5th Cir.2001) ] ). We do not euic as true “conclusory allegations,
unwarranted factual inferences, or legal conclusioksrter v. Chevron Corp.484 F.3d
776, 780 (5th Cir.2007) (quotin@lotkin v. IP Axess Inc. .407 F.3d 690, 696 (5th
Cir.2005)); see also Igball29 S.Ct. at 1940 (“While lega@onclusions can provide the
complaint's framework, they must bepported by factual allegations.”).

*3 Id. at 215.
Analyzing the above case law, our lrext in the WesterBistrict stated:

Therefore, while the court isot to give the “assumption @futh” to conclusions, factual
allegations remain so entitled. Once thosgual allegations are éhtified, drawing on the
court's judicial experience and common sense, the analysis is whether those facts, which need
not be detailed or specific, allow “the cbup draw the reasonable inference that the
defendant is liable fothe misconduct allegedAshcroft,129 S.Ct. at 1949Twombly,555
U.S. at 556, 127 S.Ct. at 1965. This analysis tssnbstantively different from that set forth
in Lormand, supranor does this jurisprudence fore@dohe option that discovery must be
undertaken in order to raiseleeant information to support an element of the claim. The
standard, under the specific langaaf Fed. Rule Civ. P. 8(a)(Zemains that the defendant
be given adequate notice of the claim arelghounds upon which it is based. This standard
is met by the “reasonable inference” the courstimake that, with or without discovery, the
facts set forth a plausible claim for relief undgyaaticular theory of law provided there is a
“reasonable expectation” that “discovery wilveal relevant evidence of each element of the
claim.” Lormand,565 F.3d at 257Twombly,555 U.S. at 556, 127 S.Ct. at 1965.

Diamond Services Corp. v. Oceanografia, S.A. De Gl¥..,10-177, 2011 WL 938785, at *3
(W.D.La. Feb.9, 2011) (citation omitted).

Afterward, inHarold H. Huggins Realty, Inc. v. FNC, In634 F.3d 787 (5th Cir.2011), the

Fifth Circuit explained:



To survive a motion to dismiss, a complaintatnoontain sufficient factual matter, accepted
as true, to ‘state a claim to rflithat is plausible on its facé.A claim for relief is plausible
on its face “when the plaintiff pleads factuaintent that allows the court to draw the
reasonable inference that the defendaritalde for the misconduct alleged.” A claim for
relief is implausible on its face when “the wpleaded facts do not pwit the court to infer
more than the mere possibility of misconduct.”

Id. at 796 (internal citations omitted).

Finally, in Thompson v. City of Waco, Texd@é4 F.3d 500 (5th Cir.2014), the Fifth Circuit
recently summarized the Rule 12(b)(6) standard as thus:

We accept all well-pleaded facts as true and \a#ivfacts in the light most favorable to the

plaintiff. We need not, however, accept the miffis legal conclusions as true. To survive

dismissal, a plaintiff must plead enough factstette a claim to relief that is plausible on its
face. A claim has facial plausibility when tp&intiff pleads factual content that allows the
court to draw the reasahle inference that the defend@ntiable for the misconduct alleged.

Our task, then, is to determine whether thenpifhistated a legally cognizable claim that is

plausible, not to evaluate the plaintiff's likelihood of success.

*4 |d. at 502-503 (internal citations and quotations omitted).

A 12(b)(1) motion to dismiss is analyzed undlee same rubric aa 12(b)(6) motion to
dismiss. The Court must accept all well pleadedsfacthe Complaint as true and view them in
the light most favorable to the plaintiff. Whide12(b)(6) motion is determined solely on the face
of the pleadings, for purposesafl2(b)(1) motion, the Court mégok at evidence in the record.
Ambraco, Inc. v. Bossclip B.\&70 F.3d 233, 238 (5t6ir.2009)(quotingGinter ex rel. Ballard
v. Belcher, Prendergast & Laporté36 F.3d 439, 441 (5th Cir.20088.motion to dismiss for
lack of subject matter jurisdiction should only d¢p@anted if it appears that the plaintiff “cannot
prove any set of facts” in support of the plaintiff's claims to reli¢fgstaff v. United States
Department of Educatiorg09 F.3d 661, 663 (5th Cir.2007). In ascertaining the likelihood of
whether the plaintiff can “prove any set of faats’support of his/her claims for relief, the Court

may evaluate the Complaint, supplemented by smded facts, and the Court's resolution of

disputed factdiRamming v. U.S281 F.3d 158, 161 (5th Cir.2001)&ck of subject matter may



be found in any of three instances: (1) thenptaint alone; (2) the eoplaint supplemented by
undisputed facts evidenced in the record; oit{@ complaint supplemented by undisputed facts
plus the court's resolution of disputed factsFyirthermore, “[wlhen a Rule 12(b)(1) motion is
filed in conjunction with other Rule 12 motignthe court should consider the Rule 12(b)(1)
jurisdictional attack bere addressing any attack on the meritd.”
V. Analyss
a. Failure to Exhaust Admistrative Remedies Claim

Defendant first argues that Plaintiff has fdite exhaust her administrative remedies with
respect to her apparent wrongful discharge claim.

Section 717 of the CiviRights Act of 1964, 42 U.S.C. 8§ 2000e-16(c) permits most
employees to seek relief from proscribedcdiminatory employment practices in Federal
District Court. 42 U.S.C. § 2000e-16(c). Aspaecondition to seeking ith judicial relief,
however, complaining employees must exhausir tadministrative remedies by filing a charge
of discrimination with the EEO division of their agen8&acheco v. Mineta448 F.3d 783 (5
Cir. 2006).

In Pachecothe Fifth Circuit explained the fl¢ VIl exhaustion requirement:

The scope of the exhaustion regmnent has been definedlight of two competing Title

VII policies that it furthers. On the onerd because “the provisions of Title VII were

not designed for the sophisticated,” and becansst complaints are initiated pro se, the

scope of an EEOC complaint should be carestrliberally. On the other hand, a primary
purpose of Title VIl is to trigger the inviigatory and conciliatory procedures of the

EEOC, in attempt to achieve non-judicis¢solution of employment discrimination

claims. Indeed, “[a] less exacting rule woaldo circumvent the statutory scheme, since

Title VII clearly contemplates that no issudivioie the subject o& civil action until the

EEOC has first had the opportunity to attemgpobtain voluntary compliance.” With that

balance in mind, this court interprets whaprisperly embraced in veew of a Title VII

claim somewhat broadly, not solely by the seab the administrative charge itself, but

by the scope of the EEOC investigation whichn reasonably be expected to grow out
of the charge of discrimination.” We engaigefact-intensive angkis of the statement



given by the plaintiff in the administrativeharge, and look slightly beyond its four
corners, to its substance rather than its label.

Id. at 788-789 (internaliations omitted.)
As this Court explained:
The Fifth Circuit went on to say [iRachec¢ that it does “not require that a
Title VIl plaintiff check a certain boor recite a specific incantation to
exhaust his or her administrative raties before the proper agency.” Nor
does it “require, for purposes of exhtos, that a plaintiff allege a prima
facie case before the EEOC.” “Instikahe plaintiff's administrative charge
will be read somewhat broadly, infact-specific inquiry into what EEOC
investigations it can reasonably be expected to trigger.”

Jeavons2014 WL 897425, slipp. at *2 (quotind?acheco 448 F.3d at 788-789).

The inquiry then turns to véther Plaintiff exhausted hexdministrative remedies for
each of the issues listed in her Complaint Antended Complaint. Defelant argues only that
Plaintiff failed to exhaust her administrativenedies as to her wrongful discharge claim, and
makes no such claim as to her discrimioaiind retaliation claims. (Doc. 17-1, p. 4-9.)

It is uncontested that Plaintiff's initidlEEOC charge contained no mention of her
discharge; she had not yet beendir@boc. 1-1, p. 4; Doc. 17-2, p. 1t)is Plaintiff’'s contention
that her discharge was “like or related to alteyyes contained in the [EEOC] charge and [grew]
out of such allegation during the pendency ef tase before the commission,” and thus, that no
amendment to or additional EEOC charge waglired to exhaust her adnistrative remedies.
(Doc. 21, p. 4, citingsanchez v. Standard Brands, €31 F.2d 455, 466 (5th Cir. 1970).) The
proper question is whether the charge has stat#idient facts to trigger an EEOC investigation
and to put an employer on notice of the exisezand nature of the charges against Mamning
v. Chevron Chem. Ca822 F.3d 874, 878 (5th Cir. 2003).

In response, Defendant rightlytes to the factually similar cassimmons-Myers v.

Caesars Entm't Corp 515 F. App’x 269, (5th Cir. 2013). In dh case, the plaintiff filed an



EEOC charge alleging that hemployer, Harrah’s, had discrinated against her based on her
sex.ld. at 271. After her charge wdi¢ed, but before receiving a right to sue letter, Simmons-
Myers was terminatedd. at 272. After her termination, she restgsl a right to sue letter from
the EEOC, but never informatie EEOC she had been termeditnever amended her initial
EEOC charge, nor filed an additional EEOC chaideIn her judicial complaint, Simmons-
Myers alleged discrimination based on race andas®l retaliation, all pursunt to Title VII of

the Civil Rights act of 1964ld. at 272. The court held that “héermination was a separate
employment event for which Simmons-Myers’s waquired to file a supplemental claim, or at
the very least, amend her original EEOC chardé.”citing Nat'l R.R. Passenger Corp. V.
Morgan,536 U.S. 101, 114, 122 S.@061, 153 L.Ed.2d 106 (200Nloreover, the court noted
that “[a]lthoughSimmons—Myermade allegations of gender discrimination for acts prior to her
termination in her EEOC charge, diste discriminatory acts are not entitled to the shelter of the
continuing violation doctrine.Simmons-Myers v. Caesars Entm't Cofd5 F. App'x 269, 273
(5th Cir.)cert. denied134 S. Ct. 117, 187 L. Ed. 2d 36 (2013)

In the instant case, Plaintiff fled an EEOC charge alleging that Defendant had
discriminated and retaliated against her basetier gender. (Doc. 17-2, p. 1.) After the EEOC
charge was filed, but before receiving a righste letter, Plaintiff was terminated. (Doc. 1-1, p.
4.) Plaintiff never informed the EEOC she had beaminated, never amended her initial EEOC
charge, and never filed an additional EEOCarge. In her Complaint, Plaintiff alleged
discrimination based on her gender, retaligtand wrongful discharge. (Doc. 1-1, p. 4.)

Given the factual similarities of this case w&mmons-Myerghis Court holds that the
factual allegations contained within the EEOGarge were insufficient to put Defendant on

notice of a wrongful termination clairManning v. Chevron Chem. C832 F.3d 874, 878 (5th



Cir. 2003). Plaintiff's wrongful termination chargas thus dismissed without prejudice.
Simmons-Myers v. Caesars Entm’'t Cofplb F. App’x 269, (5th Cir. 201383alarza v. Ochsner
Health Sys., In¢ No. CIV.A. 12-722-3JB, 2014 WL 1431708, at *8 (M.D. La. Apr. 14, 2014).
b. LEDL Claims

Defendant next argues that Plaintiff's wrongful disclkeadaim under LEDL should be
dismissed. La. Rev. Stat. 8§ 2303. “Under Louisiana iaveyder to file a claim for employment
discrimination, the plaintiff must ge written notice of his intent tfle the claimat least thirty
days before doing soDrummer v. Parent2010 U.S. Dist. Lexis 123720, at *(M.D. La. Nov.
22, 2010) (citing La. Rev. Stat. § 23:303(c)). While, “thendi of an EEOC charge of
discrimination satisfies the notice requiremefit] limits the state claim to the alleged
discrimination detailed in the EEOC chargepPBavons v. Exxon Mobil Cor@014 U.S. Dist.
Lexis 28551, at *8-*9 (M.D. La. Feb. 28, 2014jupting Johnson v. Hospital Corp. of AM67
F. Supp. 2d 678, 700 (W.D. La. 2011)). As establishgatg Plaintiff failed to properly assert
wrongful discharge claim within her EEOC cgar Thus, Plaintiff's LEDL wrongful discharge
claim is similarly barred. Plaiiifts LEDL wrongful discharge @im is thus dismissed without
prejudice.

Defendant argues that Plaintii§ further barred from asgiang retaliaton under LEDL.
Defendant points t@mith v. Parishof Washington318 F.Supp.2d 366, 373 (E.D.La.2004),

holding that anti-retaliation provisions are absgam the sections of the LEDL that prohibit

discrimination based on race, color, religion, sex and national origin. Judge Fallon reasoned in

that case that “[ijn the new Employment Distnation Law, the leglature included anti-

retaliation provisions in the sémhs addressing age and sickidtdrait discrimination. Had the



legislature intended to include npdlel provisions in the othesections, they would have done
s0.” Smith v. Parish of Washingtp818 F. Supp. 2d 366, 373 (E.D. La. 2004).

Subsequent to that deamsi the legislature amended.LR.S. 51:2256 to include the
LEDL, effectively overruling the reasoning &mith. The amendment of La. R.S. 51:2256
creates a cause of action for tetion in the case of employealleging discrimination based on
a disability, race, color, religion, sex, natior@igin, or pregnancy, childbirth and related
medical conditions. La. R.S. 51:2256. As a conmplaf retaliation was included in Plaintiff's
original EEOC Charge, Plaintiffynder this new law, would hawevalid and \able claim under
the LEDL for retaliation.

However, this amendment did not becomigective until August 1, 2014. La. R.S.
51:2256. No mention of intent to apply th&amendment retroactively was made by the
legislature. See Acts 2014, Ntb6, Section 1. Because Plaintifetl both her EEOC Charge on
April 21, 2013 and suit on September 24, 2013pfeethe amendment of La. R.S. 51:2256,
Plaintiff does not have a valid cfaifor retaliation under the LEDL.

V. Remaining Claims

Plaintiff has two remaining claims: one toarassment and one for sexual discrimination,
both brought under Title VII, 42 U.S.C. 8000(e), et. seq., andolisiana Employment
Discrimination Law. Plaintiff will be Bowed to proceed with these claims.

VI.  Conclusion
For all of the reasonset forth herein,
IT ISORDERED, ADJUDGED AND DECREED that Defendant’s Motion for Partial

Dismissal is GRANTED.



IT ISFURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff's claims
for wrongful termination and retaliation bad hereby are dismissed without prejudice.

Signed in Baton Rouge, Louisiana, on March 20, 2015.

=\

JUDGE JOHK W. deGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF L OUISIANA

1| ouisiana state and federal courts applying Louisiana law have held the filing of an ER@E ch

discrimination satisfies the notice requirement [of § 23:303(c)], but limits the state claim to the alleged
discrimination detailed in the EEOC charge.Gélarza v. Ochsner Health Systems, 12014 WL 1431708 (W.D.
La. 2014), citinglohnson v. Hospital Corp. of Americ&67 F. Supp. 2d 678, 700 (W.D. La. 2011). Here, the Court
has held that Plaintiff failed to exhaust her claims for wrongful termination and retaliation because her EEOC
complaint failed to contain factual statements supportiegetltlaims and that holdigplies with equal force to

her corresponding claims brought under the LEDL. However, as the c@atarzaandJohnsomoted, Louisiana
and federal courts interpreting § 23:303 have dismissed procedurally barred claims with andovafbdide.

Galarzg 2014 WL 1431708 at fn. 8phnson 767 F. Supp. 2d at 701. Since neither party has briefed whether this
claim should be dismissed with our without prejudice and out of an abundance of cautionrthveilCfollow the
GalarzaandJohnsorcourts’ examples, and dismiss these state law clairhewtiprejudice.



