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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

MELISSA R. MARTIN,
Case No. 3:13-CV-00682-JWD-SCR
Plaintiff,

WINN-DIXIE LOUISIANA, INC.,

Defendant.

ORDER AND RULING ON
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Lately pregnant, a long-term employee, gaia store’s co-direot, asks her direct

supervisor for a restructured set of duties, i.ea@®mdationaccommodatiaf responsibilities,

none deemed “essential” or “primary.” Her dacadlvises it; the healthf baby and mother
demand it. To her, it seems neither unusualpnoblematic, her proposed alterations having
been previously afforded by her employemtany other colleagues laboring under similar

physical limitations. The supervisor forwards tequest to the corporate headquarters located
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on Florida’s Atlantic coast. Eventually, in pesise, an offer she cannot refuse is made: accept a
demotion or take the leave to which the lawtks® you. She takes the leave, as it makes the
most sense. She needs the money, and the mtguimmost crucial, while her fiancée cannot
help, for he is unemployed. A healthy baby isrbarfew weeks late. Four weeks later, the new
mother contacts Human Resources with the happy news—and an odd question: why will my
store discount card no long w@rKhe answer soon comes from HR: Ma’am, you were fired two
weeks ago. On the basis of this story, mplaint was drafted, and this case was born. The
mother’'s name is Ms. Melissa R. Martin (“Miaf’ or “Plaintiff”); her employer is Winn-Dixie,

Inc. (“Winn-Dixie” or “Defendant”)*

At present, however, before the Courbree motion: Defendant’s Motion for Summary
Judgment ("MSJ”), (Doc. 31), filed after a motion to dismiss, (Doc. 17), but before this Court
partly granted théatter, (Doc. 37¥. Plaintiff has responded (“Platiff's First Opposition”),

(Doc. 38), and after thiSourt dismissed all but five claims, a quintet of motions followed: a
supplemental opposition by Plaint{fPlaintiff’'s Supplemental Oppdson”), (Doc. 41), a reply
by Defendant (“Defendant’s Reply”), (Doc. 44)sar reply by Plaintiff (“Plaintiff's First Sur
Reply”), (Doc. 48), a first sur reply by DefenddtiDefendant’s First Sur Reply”), (Doc. 55),
and a second by Defendant (“Defendant’s &ddReply”), (Doc. 58). In brief, Defendant
maintains that no genuine issues of materialdaggt as to each ormd Plaintiff's remaining
claims: (1) sexual/pregnancy disnination in violation of the Pregnancy Discrimination Act

(“PDA"), a part of Title VII of the Civil Rghts Act of 1964 (“TitlevIl”); (2) Louisiana’s

! Although the original filing lists multiple defendants, (Doc. 1), “Winn-Dixie Montgomery
LLC” is the sole effective defendant at pres€bic. 31). The shorteddgerm “Winn-Dixie” or
“Winn Dixie,” and the singulabefendant, will therefore based throughout this opinion.

2 This gap explains why the MSJ delves into arguments already disposed, (Doc. 31-2), as Defendatedate
(Doc. 44 at 1-2). Hence, in this opinion, this Court deals solely with those argumdfastaday its March order.
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pregnancy discrimination law; (3) sexual harmasst in violation of Title VII; (4) sexual
harassment in contravention of Louisiana’s eglant; and (5) the distinct state tort of
intentional infliction of emotional distress (“lIED"In the absence of such a dispute, Federal
Rule of Civil Procedure S8lemands judgment in its favor. Ritiff contests Defendant’s legal
analysis and its evidentiary characterizatiore 8mphasizes that she has made the requisite
prima facie case for sexual discrimination @novided enough evidence to allow a reasonable
jury to find Defendant liable for both sexuakassment and IIED. One dispute over a technical
evidentiary matter and another focused on the isaghaustion are subsweh within the larger
controversy.

This Court agrees and disagrees in part Dgiendant. As a threshold matter, it rejects
Defendant’s arguments that it must set asitkignore Plaintiff's tardily submitted evidence—a
declaration by Mr. Wayne vy (“lvy Declaratioypursuant to Rules 28)(1) and 37(c)(1) and
treat Plaintiff's still extant claims as not prolyeexhausted. It does s$®cause both contentions
defy the Rules’ clear text, well-established dase and the relevant documents. It also finds
that, based on federal and stdigcrimination law, Plaintiff has met her minimal burden as to
these two discrete claims. Maifean enough evidence existdead a jury to reasonably
conclude that Defendadtscriminated against Plaintiff due ber pregnancy and has advanced a
purely pre-textual justificationVhile Defendant believes only ngardentical comparators will
do, sufficiently close comparators, thBA&As minimum, can be found. Meanwhile, the
descriptions provided of Plaifits former post contradict itssgertions, and its agents have
offered contradictory testimony as to whether piysical activity thaPlaintiff could not do—

lifting, pushing, and pulling up to eighty pounds—wasytian essential fuion. In contrast, as

% In this opinion, any and all references to “®ubr “Rules” are to the Federal Rules of Civil
Procedure unless otherwise noted.
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Plaintiff has failed to allege sufficient quantum and level of actions by Defendant or its certain
agents to support a harassment claim and hasfieoed the kind of proof necessary to support
an lIED claim, this Court must dismiss thadaims pursuant to Rule 56. Now, therefore,
Plaintiff's claims for discrimmation alone remain, as she Isasisfied Rule 56’s minimum.

As such, for the reasons more fully eaipked below, this Court GRANTS and DENIES

IN PART the Defendant’s MSJ.

1 FACTUAL BACKGROUND

A. Defendant'sPolicies

The purpose of a co-director is to “lead, ngaand develop” her (or his) team and the
store’s operations. (Doc. 31-4 at 11-12.) The eximaustive list of job functions leaves no
doubt that the thrust of what the co-director ndgts manage operations and recruiting and to
delegate as appropriat&de id. Although Defendant reserved thght to change this list at its
discretion, physical lifting, pushing, and pullingjuérements were not designated as “primary”
and “essential” at the time of Plaintiff's employmérid.) Within the category of “primary
(essential) functions,” only the eighth and final task even alludes to such physical demands, as a
co-director is expected torfJanagefacility assets, including prompthddressingnaintenance
and safety issues, and daihaintenanceof floor conditions.” (Id. at 12 (emphasis added).) This
written description goes on to warn that workirsocan vary between days, evenings, weekends
and holidays.I¢. at 15.)

Nonetheless, a co-director should be ablearry, push, lift opull up to eighty (80)

* The Court here utilizes the description af tieo-director” position mvided by Defendant and
Plaintiff in their papers.

® Lexicographically, to “manage” and “addreses not necessarily mean that a co-director
must be able to complete any such jptgle/-demanding tasks on her or his own.
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pounds for up to one-third of each work ddg. &t 14). The listed percentage range for this
physical activity, however, isetween 1% and 33%d() In fact, a co-directois expected to sit
(“frequently,” defined as betwe&#-66%") and to stand and ikg“continuously,” defined as
between “67-100%”") more often than td,lipush, or carry “up to 80" poundsdJ() Interestingly,
defendant’s counsel conceded as mucimduButton’s deposition, objecting: “Thereaie
category okessentiaphysicaldemands. There’s never, occasionally, frequently, continuously.”
(Doc. 31-5 at 9 (emphasis added).) While Sutton seemed to regard such physical tasks as
“essential” in a colloquial seas—"You may have just one persopen a store and have very
little backup. And it would be essential that sheabke to perform her duties if she was there by
herself,” {d. at 10)—he did not identify lifting, pusty, and pulling as amongst a co-director’s
essential “duties” when asked to describe plosgition’s “essential” duties. Instead, he intoned:
“To assist the store director witthatever he needs, in charge of profits, sales, making sure we
attain our budgets, helping dirgmople in the store, setting ads for the upcoming week, just
helping to maintain and ruhe store.” (Doc. 31-5 at 5-@h contrast, Ms. Myndi Savoy
(“Savoy”), the human resources generalist fonkvDixie’s Prairievillestore, insisted that
“unloading the trucks” was a “primary responkify].” (Doc. 31-6 at5.) Regardless, the
description does not explicitly prohibit co-directdrom seeking help or using pallet trucks,
jacks, or forklifts to accomplisany heavy lifting. (Doc. 31-4.)

Defendant’s associate handbook (“Handbook”) pravidether detail. It states that all
Winn-Dixie employees labor “at-will,” employmentrteinable “by either the [a]ssociate or . . .
[clompany at any time, for any reasorithwor without notice.” (Doc. 31-4 at 26 According to

the Handbook, forty-hour weeks are considerdakta regular work period (plus any overtime

® According to her testimony, Martin had neittsigned nor seen the Handbook included as
evidence. (Doc. 31-3 at 8.)
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on a “deemed necessary” basif. at 27.) Although the Handbook does not mention
procedures for accommodating employees withbdisias such as pregnancy, it is Winn-Dixie’s
policy, consonant with its oblegion under federal and statevleto “reasonably accommodate
qualified applicants orssociates with disabilities and who can performetsgentiafunctions of
his or her job, with or withouwccommodation.” (Doc. 31-4 at 39 (emphasis added).) Like the
written description provided for the co-élator position, the Handbodaloes identify the pulling,
lifting, and pushing requirement summarized onftmmer’s final page as “essential” or

“primary.”

B. Plaintiff's Employment: Pre- and Post-Pregnancy

On December 15, 1995, Defendant hired Plaiasfa part-time cashier. (Doc. 1-1 at 2;
Doc 31-1 at 1; Doc. 38-1 at 2.) évthe next fifteen years, sheld various positions at sundry
Winn-Dixie stores located ima around Baton Rouge, Louisiaii@oc. 31-1 at 1.) Eventually,
Defendant promoted her to co-director, ddsaalias “the second masgnior store-level
management position” and as interchangeable twéhierm “co-manager” in the MSJ, while she
was stationed at the stdoeated on Burbank Driveld. at 1 & 2 n.2; Doc. 38-1 at 2.) She was
transferred to another store, sited in Reaille and designateStore Number 1590 in
Defendant’s files, in October 2011. (Doc. 31-1aR; Doc. 38-2 at 2.) During her employment
at this location, the store manager, also kmaw “store director,” Mr. Chuck S. Sutton
(“Sutton”), functioned as Plaintif§’ direct supervisor. (Doc. 31at 2; Doc. 1-1 at 2.) As co-
director, Plaintiff routinely workd five ten-hour shifts per wieeoften far more during special
seasongDoc. 31-1 at 3; Doc. 31-3 at 7-8), and wdse"“senior person atdlstore” in Sutton’s

absence, (Doc. 31-3 at 7). Sutton described handaverage at best” employee and at one point
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rated her job performance as “[o]n target,edavel above “needs improvement” and below two
“superior” and “almost superior.{Doc. 31-5 at 6.)

On September 4, 2012, Plaintiff “discovered that she was pregnant” and “[a]lmost
immediately” or “immediately” iformed Defendant via Sutton. (Ddcl at 3; Doc. 31-1 at 3.)
Sometime thereafter, Plaintiff's obstetrician/ggologist, Dr. Lewis {ewis”), observed the
pregnant Plaintiff “performingome type of heavy lifting.(Doc. 31-1 at 3.) Thereupon, on
October 4, 2012, Lewis provided Plaintiff witmate restricting her from lifting no more than
ten pounds and working no longer than eight hotnlg. ©n October 5, 2012, Plaintiff submitted
this note to and requested a reasonablenagmmation from Defendant; once more, Sutton
served as the critical conduitd( Doc. 1-1 at 3.) On that dagutton faxed the doctor’s note to
Savoy who thereupon sent both to Defendant’s ldgphrtment, located in Jacksonville, Florida.
(Doc. 31-1 at 3; Doc. 31-5 at 8.) On tlsatme day, presumably after speaking with Savoy,
Sutton “advised” Plaintiff that she would “prdiig’ need to “step dow,” taking “a part-time
position” and a clear “demotion,” and “gave [P]laintiff an unfavorable annual evaluation.”
(Doc. 1-1 at 3; Doc. 31-1 at 4At that time, having reviewelder doctor’s restrictions, Sutton
attempted to accommodate Plaintiff by advidieg “to self-administé and herself avoid
“working over eight hours, mak[inglure she left atight hours[,] and makjg] sure she didn’t

pick up over 10 pounds.” (Doc. 31-5 at 8.) Acdogdto Sutton, this “accommodation” lasted

" While Plaintiff disagrees with this descripti—Ms. Martin had a ster employment record
with no write-ups or negative evaluations,”Highly regarded emplogeduring her seventeen-
year career with Winn-Dixie,” (Doc. 38-1 at&8,—this Court here summarizes the uncontested
bare minimum and leaves disputed matters untouched. Questions, it would seem, do exist
regarding Plaintiff's actual performance. Foaeple, while Sutton claims to have orally
communicated a decidedly more negative opiniohesfwork ethic to Riintiff directly, his

words alone support this story.@® 31-5 at 6.) Perhaps to agtdhis very problem, Winn-Divie
policy now requires witnesses beepent for any such discussiorg.)

7 of 48



until Plaintiff left2 (1d.)

On October 18, 2012, Sutton advised Martineguest a Leave of Absence (“LOA”) and
speak to the store’s human resourdegartment. (Doc. 31-1 at 4; Ddcl at 3.) Four days later,
Plaintiff spoke with Sutton’s own boss, Mr. Edwiucker (“Rucker”), who “advised [P]laintiff
that he was not aware of her situation amdil need to contact Mr. Sutton”; he directed
Plaintiff to contact Savoy. (Doc. 31-1 at 4.) On or about October 25, 2012, Martin spoke with
Savoy. (Doc. 31-1 at 4; Doc. 31-4 at 38.) Savoyegdartin the LOA form; she also informed
her that an accommodation would be impossilllee“to the hardshipwould place on the store
for the length of time, and time of year, that slas requesting the restrictions.” (Doc. 31-1 at 4;
Doc. 31-4 at 38.) At this time, Plaintiff “was aded” that she could eitheeek leave pursuant to
the Family Medical Leave Act of 1993, receivitigave for twelve weeks with full pay” and
“apply[ing] for an extensin after the twelve weeks@red,” (Doc. 1-1 at 3see alsdoc. 31-1
at 4-5), or accept an immediatend#ion to part-time cashier, (Da8l-1 at 5; Doc. 1-1 at 4).

Subsequently, Plaintiff applied for and re@@Meave until January 9, 2013. (Doc. 1-1 at
4; Doc. 31-1 at 5.) She had, however, beenttwtlan extension until April 16, 2013, could later
be sought. (Doc. 31-1 at 6.) Plaintiff everllpapplied and was approved for short-term
disability and long-term disality benefits tmough Winn-Dixie’s tlird-party provider,
effectively extending heehve through April 16, 2013d( at 7.) She also “cashed in two weeks
of PTO benefits.”Id.) In total, she requestdeave through May 1, 2013d( at 6), though she
apparently understood “that once [her] persoeaVé expired on April 16th, . . . her employment

was going to end if . . . [she] didm&turn to work,” (Doc. 31-3 at 14pe alsdoc. 31-1 at 8).

® The consistency and reality of this accommantats impossible to gauge, for Plaintiff took a
preplanned vacation soon after hezgmmancy’s disclosure, (Doc. 31-1 aDhc. 31-5 at 10;
Doc. 38-1 at 3).
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Nevertheless, based on the plain text of Plaintiff’'s formal request for leave, Plaintiff and
Defendant knew that she would “need” six week post-birth recovery. (Doc. 31-1 atsée
alsoDoc. 31-3 at 15-16.)

On March 31, 2013, Plaintiff gave birth. (Ddel at 4.) Without delivering any explicit
notice? Defendant fired Plaintifén April 26, 2013. (Doc. 31-1 at 8.) Having unsuccessfully
attempted to use her employee discount casghrly May 2013, the unsuspecting Plaintiff
contacted Savoy regarding her possitdturn to work on May 4, 2013d() On May 8, 2013,

Savoy informed Plaintiff that she had,fact, been terminated on April 26thd { Doc. 1-1 at 4.)

C. Present Action’s Pre-Termination Roots

Though Defendant fired Plaintiff in April 26, 28, Plaintiff had first met with a lawyer
regarding Defendant’s allegedly discriminatopnduct in November 2012. (Doc. 31-1 at 9.) On
January 9, 2013, Plaintiff chadi®efendant with pregnancysdirimination by first filing, as
required, an intake questionnaire for the Istama Commission on Human Rights (“LCHR”) and
Equal Employment Opportunity Commission (‘EEO&*|Id.; see alsdoc. 1-1 at 5; Doc. 31-4
at 82—-86.) The charge identified the “earliest” arade'$t” dates of discrimination as October 15
and October 30, 2012, and dealt exclusively wittid®s and Defendant’s original (and alleged)
response to Plaintiff's requesir an accommodation: either demotion or forced leave. (Doc. 31-
1 at 9;see alsdoc. 17-2 at 1.) The charge did not mentPlaintiff's discharge, as it had not yet

occurred, and no revised charge was ever filddaf 10;see alsdoc. 37 at 8—-12.) On

® Whether or not Defendant was required tedds legally and factually irrelevant.

19| CHR handles complaints of employmengatimination based on race, color, religion, sex,
disability, age, sickle cellait, pregnancy, child birthral related medical conditionsalR.S.8
51:2231(C). When Plaintiff filed @rges with LCHR, she simultanesty filed a charge with the
EEOC.SeeU.S.EEOC,FILING A CHARGE OFDISCRIMINATION, available at
http://www.eeoc.gov/employees/charge.cfm.
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November 5, 2013, the EEOC issued PlaintiffMmice of Right to Sue (“Notice”). (Doc. 31-4

at91.)

. PROCEDURAL BACKGROUND

A. Motions Filed

On September 24, 2013, forty-three days pridheomailing date affixed to the Notice,
(id.), Plaintiff commenced a suit for sexuasciimination, harassment, and retaliation, among
other claims, in the Nineteenthdlcial District Court for the Resh of Baton Rouge, Louisiana,
on September 24, 2013. (Doc. 31-1 at 10; Doc. 121 &f) Pursuant to viaus subsections of
the United States Code’s twenty-eighth titi@efendant removed Plaiff's suit to this Court
on October 16, 2013. (Doc. 1-1 af Defendant first filed a main to dismiss, (Doc. 3), and
then an answer, (Doc. 5), withdrawing the former on October 31, 2013, (Doc. 6, 7). As
authorized by judicial order, (Doc. 11)etBupplemental and Amding Petition was filed on
November 13, 2013, (Doc. 12), and Defendant texdlan answer tthis new petition on
November 19, 2013, (Doc. 13). The MSJ wasketed on February 27, 2015, (Doc. 31);
Plaintiff's First Opposition arrived on Man@25, 2015, (Doc. 38). On March 20, 2015, this Court
dismissed Plaintiff's wrongfulermination and retaliation claimsder both federal and state
law. (Doc. 37.) Five claims—"one for harassnt and one for sexual discrimination” under
federal and state law, as wBlaintiff's IED one—remained.d. at 12;see alsd>oc. 44 at 1-2
& 2 n.2.) Plaintiff thereupon askexuhd received permission titef supplemental briefing, and
Defendant was granted additional time to fileesponse. (Doc. 39, 40.) Plaintiff's Supplemental

Opposition, (Doc. 41), Defendant’s Reply, (Doc. 44), Plaintiff’'s Sur Reply, (Doc. 48),

1 Specifically, Plaintiff relied on 28 U.S. §§ 1331, 1367, 1441, and 1446. (Doc. 1-1 at 1.)
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Defendant’s First Sur Reply, (Doc. 55npdaDefendant’s Second Sur Reply, (Doc. 58),

followed? This Court held oral argument on August 27, 2015. (Doc. 60, 61, 63.)

B. Defendant’'s Arguments: Overview

Setting aside the contentions related tonataalready dismissed, (Doc. 37), Defendant’s
papers present a four-part argument for why no genuine issue of material facts remains as to
Plaintiff's discrimination, heassment, and tort claims.

Initially, Defendant argues for the exdlms of the vy Declaration, appended to
Plaintiff's First Opposition. (Doc. 38-4 at 11-) & offers two reasons: “Mr. Ivy was not
previously disclosed as a witness, within &addle pretrial deadlingsas required by Rule
26(a)(1), and the Declaratiors“inadmissible because itnst based on personal knowledge,
includes hearsay, and/or amounts to medible lay opinion.” (Doc. 44 at 3ge also, e.gDoc.

48 at 2—4; Doc. 58 at 3-11.) Defendant spedliffaejects Plaintiff's defense of the Ivy
Declaration as an impeachment tool, as it is Bathstantive and directed at no witness. (Doc. 44
at 3-5.) According to Defendant, Plaintiff's stated justifiaatieshe realized lvy’s value upon

the MSJ’s filing—is belied by Ivyg own admission that he spakecounsel “a couple months”
before the Declaration’s execution, and Defendaeimingly questions the veracity of this
declaration. (Doc. 58 at 5-7.) Mwospecifically, it first points ouhat the First Opposition was
filed on March 25, 2013, the same date of theDeglaration, (Doc. 38; Doc. 38-4), and the

MSJ was docketed on February 27, 2013, (3&3. Emphasizing this twenty-six day gap,
Defendant argues that the assartdf Plaintiff's counsel—"Plaitiff's counsel did not learn of

Mr. Ivy until Defendant’'s Mt@ion for Summary Judgmentas filed, when Plaintiff

2 These motions were filed on April 18pril 22, May 5, July 30, and July 31, 2015,
respectively. (Doc. 41, 44, 48, 55, 58.)
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remember[ed] working with him at the Buridastore. He . . . was interviewed and his
declaration takemere days beforlaintiff filed her oppositiof+—reeks of certain falsity, Ivy
having testified that he received his “first €dtbm Plaintiff's counsel‘a couple of months”
before the First Opposition’s tendering.o® 58 at 5-6 (emphasis in original)).

Defendant also insists that harm has resuhaa the Ivy’s late disclosure, for even a
minor delay may upset trial preparation, it has sperg ind effort to litigate this very issue, and
it is unable to develop his testimony. (Doc.a48-9.) “Admission of the [d]eclaration [by
Plaintiff’'s counsel] at this point deprives Defentlithe opportunity to test . . . [her] account [of
the Ivy Declaration] under cross-examinatiofDbc. 58 at 6.) Harmlessness, it adds, was
Plaintiff's obligation toprove. (Doc. 44 at &ee alsdoc. 58 at 8.) It concludes by deriding the
lvy Declaration as being “neutral” only asRtaintiff’'s accommodation claim, (Doc. 58 at 9),
echoing its earlier argument that the lvy Deatem “does nothing to further Martin’s case,”
(Doc. 44 at 6). Its ladtling summarizes its core assault oe tlry Declaration: “In the exercise
of reasonable diligence, Plaiffithad numerous opportunities to disge that Ivy was a potential
witness,” moments it did not seize, and allowaoicthe Ivy Declaration now “effectively forces
Winn-Dixie to pay the price of Plaintiff's pre$sed lack of recall,” with “the only evidence
regarding that late disclosure completely anquestionably controvent|g] Plaintiff's account.”
(Doc. 58 at 11.)

Second, Defendant attacks the legal viability of Plaintiff’'s claims under Title VII and its
Louisiana parallel. It does $o0 two ways. Primarily, “Plaitiff was not entitled to [an]
accommodation,” it writes, “because she was quoalified’ for her Co-Director position, due to
the ten-pound lifting restriction imposed by her pbi”; much stress is paid to the position’s

written job description. (Doc. 44 at §ee alsdoc. 31-2 at 7-12.) However, “[e]ven assuming
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Plaintiff was entitled to accommodation, summarygment is still appropriate because Plaintiff
cannot demonstrate, through competent evidaheg a similarly situated non-pregnant
employee received more favorable treatment.” (Doc. 44sgéalsdoc. 31-2 at 10-12.) In the
course of this argument, Defendant raidesbt about the validity of Plaintiff's various
comparators?® (Doc. 44 at 5—6see alsdoc. 31-2 at 10-12.)

Third, Defendant denies that Plaintiff's hesenent claim can survive. So far, Plaintiff
has only offered up “one instance of alleged harassim“Sutton . . . offered her candy with the
knowledge that she was on insulin-résnce medication.” (Doc. 44 at $ee alsdoc. 31-2 at
16-17.) Subsequently, in respons@taintiff's prior filing, Defendant concedes that a second
has been offered: Sutton, allegedly, explicitly denied any person could be both pregnant and a
co-director. (Doc. 44 at 8.) Stiin Defendant’s judgment, twstray remarks over a period of
years are insufficient as a matter of law to supptaintiff's harassment claim, necessitating this
count’s fall under Rule 56.

Finally, Defendant deals with PHdiff's state IIED claim. Gemally, it points out that its
agents’ conduct, even if colored in the worsligiits, was not so outrageous and extreme as to
offend decency itself, the high standard requireder Louisiana law for the Plaintiff to prevalil
on her final claim for intentional inflictionf emotional distress. (Doc. 44 at 8s8g alsdoc.

31-2 at 17-19.) To Defendant, it matters grettt Plaintiff “has never sought treatmehtny
kind for her alleged distress,” undercutting the gedie extremity of her diress. (Doc. 44 at 8-9

(emphasis in the original).) With no such ende presented, the two comments made by Sutton

13 As explained later, sesfra Part IV.C, “comparators” refets the common use of similarly
situated employees who do not belong to a pféisyprotected class in discrimination cases so
as to prove a defendant’s asedrhondiscriminatory reasonngere pretext. This method has
been described as “the most common” meariproiving pretext” in emloyment discrimination
cases. Emma Reece DenMg’ Claim Mo’ Problems: How Courts Ignore Multiple Claimants
in Employment Discrimination Litigatior80 Law & INEQ. 339, 366 (2012).

13 of 48



are “grossly insufficient to sustaindt] intentional-infliction claim.” [d. at 9.)

C. Plaintiff's Side: Overview

Attaching twelve documents its First Opposition? Plaintiff takes aim at each of
Defendant’s evidentiary interpretations in its sdagent filings, concludg: “Genuine issues of
material fact exist precluding the granting ofrgaary judgment herein(Doc. 38 at 1.) First,
Plaintiff defends her use of the vy Declaoatj for she intends to exploit it for impeachment
purposes and its harm to Defendant is minirfixbc. 48 at 2—3.) More substantively, Plaintiff
faults Defendant for not providing her wiéhreasonable accommodation, only demotion or
leave, even though the latter had accommodatteel individuals in “nearly identical
circumstances,” i.e. with similar physical restions. (Doc. 38-1 at—6, 11.) These individuals
include Ivy, Mr. Jeremy Lempe, and Ms. Linda Grayld. at 6 & n.15; Doc. 38-4 at 11-14;

Doc. 41 at 4-6.) In her view, had Defendant simply accorded her similar treatment, she would be
perfectly “qualified” to perfom a co-director’s every essentiask, (Doc. 38-1 at 9, 11-12),
especially since lifting was idengfd by Defendant as an “occasional duty” and not “an essential
function,” (Doc. 41 at 4). Moving onto hkarassment allegations, because Sutton knew

Plaintiff to be a diabetic, “a cortéin that is protected by the Aniegins with Disabilities Act,” a
reasonable factfinder may find that legally actible harassment occurred when Sutton offered

her candy, and his lone comment—that a woteanldn’'t be a Co-Director and be pregnant’—

may reasonably convince that same observBrebééndant’s pregnandyrged harassmentld(

14 A number were already offered by Defendamtluding Plaintiffs deposition, (Doc. 31-3),
co-director job description (Doc. 31-4), HR questionnaire (Doc. 31-4 at 33—-39), FMLA
application form (Doc. 31-4 at 51-53), NotimkeRight to Sue, (Dac31-4 at 91), and the
depositions of Sutton, Savoy, and Tucker (CBi:5, 31-6, 31-7), and ingoorated by reference
in the First Oppositiors body, (Doc. 38 at 1).
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at 17-18.) Lastly, since Plaintifivas pregnant, under financistress, and extremely worried
about losing her health insurance,” Defendant tkioe should have known that . . . [its] actions
were substantially likely to cause emotionaitdiss,” yet still “forced her to take leave,
prematurely exhaust her FMLA benefits, and gdpt disability insurance that reduced her
income,” causing her “much distress and worrid’ &t 18, 19.) For these reasons, a genuine
issue of material fact still exists as to wiest Defendant’s actions were extreme or outrageous

under Louisiana lawld. at 19.)

IV. DISCUSSION: APPLICABLE STANDARDS AND LAWS

A. Rule 56 Standard

A method for “promptly dispasg” of meritless actions,&#b. R.Civ. P. 56 advisory
committee’s note (1937), Rule 56(a) pernaitgarty to “move for summary judgment,
identifying each claim or defense — or thetpd each claim or defense — on which summary
judgment is sought,”#b. R.Civ. P.56(a);Jones v. State Farm Mut. Auto. Ins. C&.9 F.3d
447, 451 (5th Cir. 2013) (quotind.). A court, in turn, must “grant summary judgment if . . .
movant shows that there is no genuine dispute asy material fact and the movant is entitled
to judgment as a matter of law.EB. R.Civ. P. 56(a). “A genuine dispeitabout a material fact
exists when the evidence presented on sumjndgment is such tha reasonable jury could
find in favor of the non-moving partyAnderson v. Liberty Lobby, Inét77 U.S. 242, 248, 106
S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986). All factd avidence must be viewed “in the light
most favorable to the non-movanBfadley v. Allstate Ins. Cp620 F.3d 509, 516 (5th Cir.
2010);accord Blow v. City of San Antonip36 F.3d 293, 296 (5th Cir0@Q1), while “[tlhe party

moving for summary judgment beahe burden of identifying theortions of the record that
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demonstrate the absence of a geaussue of material factSfEOC v. Chevron Phillips Chem.
Co., LR, 570 F.3d 606, 615 (5th Cir. 2009) (citing\iashburn v. Harveyb04 F.3d 505, 508
(5th Cir. 2007)). In reviewinghe record, all courts must carefully examine “the pleadings,
depositions, answers to interrogatories, and affiddo determine whether any genuine issue of
material fact remainsCourtney v. Arthur Anderse@64 F. App’x 426, 428 (5th Cir. 2008)
(citing earlier version of Ra 56(c)). But, under Rule 56, no judge may “weigh evidence or
evaluate the credibility of witnessed/orris v. Covan World Wide Movind44 F.3d 377, 380
(5th Cir. 1998), for “[d]etermining credibiiit weighing evidence, and drawing reasonable
inferences are left to the trier of facRhderson477 U.S. at 255. Axiontigally, the substantive
law applicable to the relevant alaidetermines a fact's materialitygl. at 248;see also, e.g.
Lofton v. Sec’y of Dep’'t d@hildren & Family Servs$.358 F.3d 804, 809 (11th Cir. 2004)

(quotingid.).

|

Rules’ Disclosure Requirements

Since its adoption, Ru26(a)(1) has provided:

[A] party must, without awaitig a discovery request, pide to the other parties .

. . the name and, if known, the addrasd telephone number of each individual

likely to have discoverable inforrian—along with the subjects of that

information—that the disclosing party mage to support its claims or defenses,

unless the use would be solely for impeachment.
FED. R.Civ. P. 26(a)(1)(i);Standley v. Edmonds-Leact83 F.3d 1276, 1281 (D.C. Cir. 2015)
(citing id.); cf. John H. Beisneiscovering a Better Way: The Need for Effective Civil
Litigation Reform 60 DUKE. L.J. 547, 577 (2010) (discussing thistory behind this mandatory

disclosure provision). Rule 26(&)’s purpose is “to accelerate teechange of basic information

about the case and to eliminate the paper Wwortdved in requesting such information, and the
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rule should be applied in a mamne achieve those objectives.Eb: R.Civ. P.26 advisory
committee’s note (1993 amendsge alsaChiasson v. Zapata Gulf Marine Cor®88 F.2d 513,
517 (5th Cir. 1993) (“The federal rdg@romote broad discovery so thaditrelevant evidence is
disclosed as early as possibiggking a trial less a game ofidi man’s bluff and more a fair
contest.” (emphasis in original) (internal quotation marks omitted)).

In a seminal case focused upon the classitoatf surveillance video evidence, the Fifth
Circuit construed this provision and offered atjgalar denotation of “impeachment evidence.”
Having described substantive evidence’s distiffgngs criteria, the court proceeded to define
“impeachment evidence” as “that which is offéte discredit a witnes . . . to reduce the
effectiveness of [her] testimony by bringing forth evidence which explains why the jury should
not put faith in [her] or [her] testimonyChiasson988 F.2d at 517%&ee alsdJnited States v.
Watson 766 F.3d 1219, 1244-45 (10th Cir. 2014) (endorsing this definiti@my;v. Four
Seasons Mar., LtdNo. 02-3413 SECTION “I” (2), 2004 U.S. Dist. LEXIS 6388, at *13, 2004
WL 797728, at *3 (E.D. La. Apr. 12, 2004) (quotiBhiasson988 F.2d at 517y, Notably, the
Chaissoncourt endorsed and applied this definitiorfiofpeachment evidence” in an expressly
circumscribed context: “defendanssrveillance of a personal injupjaintiff” and directed at
Chiasson’s sworn testimony “at trial that her injuriegehimterfered withher daily activities
because she ‘can’t do anything for too long of a period of tiniiasson 988 F.3d at 516,

518.
Yet another rule authimes punishment for a party’s failur@ comply with Rule 26(a)(1).

FED. R.Civ. P. 37(c)(1). In pertinent pa Rule 37(c)(1) reads:

1> Some courts appear to read the “impeadtttrexception in Rule 26(a)(1)(i) more narrowly.
Glacier Land Co, L.L.C. \Claudia Klawe Assocs., L.L.(154 P.3d 852, 865 (Utah Ct. App.
2006) (summarizing the existence of a spiitongst the federalrcuit courts).
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If a party fails to provide informatioor identify a witness as required by Rule

26(a) or (e), the party %ot allowed to use that infmation or witness to supply

evidence on a motion, at a hearingaba trial, unless the failure was

substantially justified or is harmless.

Id.; Musser v. Gentiva Health Sery856 F.3d 751, 758 (7th Cir. 2004) (quoting rule). In the
making of this determination, courts consider ntous factors, including (1) “the surprise or
prejudice to the blameless party,” (2) “the abibfythe offender to curany resulting prejudice,”
(3) “the amount of disruption to the trialaiwould result from permitting the use of the
evidence,” and (4) “the bad faith involvedriot producing the evidene an earlier date.”
Spearman Indus. v. St. Pdtite & Marine Ins. Co, 138 F. Supp. 2d 1088, 1094 (N.D. Il
2001);accord, e.g.Lanard Toys, Ltd. v. Novelty, In@75 F. App’x 705, 713 (9th Cir. 2010)
(citing to David v. Caterpillar, Inc.324 F.3d 851, 857 (7th C2003)). Many courts have
deemed Rule 37(c)(1)’'s exclusiogiaanction as “mandatory.Falconer v. Penn Mar., Inc421
F. Supp. 2d 190, 207 (D. Me. 2006).

In so doing, these courts—and Defendamehéoc. 44 at 4; Doc. 58 at 5)—have
overlooked the safety valve written into Rule 37L& Its second senteneaplicitly allows a
court to substitute its exclusory sanctiothsany “other appropriate” punishment&o-R. Civ.
P. 37(c)(1) (referencing the sanctions liste®Rute 37(2)(A) as nonexcive possibilities);
Ortiz-Lopez v. Sociedad Espanola de Auwtiiotuo y Benefiencia de Puerto Ri&#8 F.3d 29,
35 (1st Cir. 2001) (describing Rudg (c) as affording “wide latitde”). Generally, courts should

“carefully consider Rule 37(c), including taéernate sanctions available, when imposing

exclusionary sanctions thate outcome determinativé®Musser 356 F.3d at 760 (affirming

16 Case law evidences some discord over thisigedssue. The source of this confusion appears
to be the advisory committee’s note. Whea Rule was first added in 1993, the committee
described the exclusionary sanction as “automates. R. Civ. P. 37 advisory committee’s note
(1993 amend.)Yeti by Molly, Ltd. v. Deckers Outdoor Cqrp59 F.3d 1101, 1106 (9th Cir.
2001). As one appellate court observed, howevHg, tiie extent that the Advisory Committee
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judgment but urging cautious application of R8#c)(1)). Even an unquestioned violation of
Rule 26(a)(1) therefore “does naimpel the district judge to elide testimony in its entirety”
pursuant to Rule 37(c)(1Roberts ex rel. Johnson v. Galen of Va.,,IB25 F.3d 776, 783-84
(6th Cir. 2003)see also, e.gM.V.B. Collision, Inc. v. Allstate Ins. C@.28 F. Supp. 2d 205,
225 (E.D.N.Y. 2010) (observing that preclusiomder Rule 37(c) should follow only once a
court has determined that a party has failed tkenaetimely disclosure, this failure was without
substantial justification or excuse, sanctians warranted, and presion is appropriaje
Allstate Ins. Co. v. NassjriNo. 2:08-cv-00369-JCM-GWF, 2010 U.S. Dist. LEXIS 138220, at
*14, 2010 WL 5248111, at *5 (D. Nev. Dec. 16, 20f®ule 37(c)(1) does not, however,
require the district court in all stances to exclude evidence amaction for late disclosure that
is neither justified or harmless.”). In exercisihgs discretion, courts ka been reluctant to
employ Rule 37(c)(1)’s exclusionasanction when it practicallamount[s] to dismissal of a
claim” and in the absence of “[a] finding that.. noncompliance involved willfulness, fault, or
bad faith, and without considering the availability of lesser sanctie®e’ e.g.Toyrrific, LLC v.
Karapetian 606 F. App’x 365, 365—-66 (9th Cir. 2018j;, e.g, Lujan v. Cabana Mgmt284
F.R.D. 50, 68 (E.D.N.Y. 2012) (“Preclusion i®arsh remedy that should only be imposed in
rare situations.” (internal quotation marks omitte@p)errod v. Lingle223 F.3d 605, 612 (7th

Cir. 2000) (reminding courts that “in a case where exclusion necessaréytails dismissal of

Note calls Rule 37(c)’s exclumi of evidence ‘automatic’ . .that characterization cannot be
squared with the plain language of Rule 37(c)(1) itsélésign Strategy, Inc. v. Dayié69 F.3d
284, 298 (2d Cir. 2006). Most assuredhg latter overrides the forme3ee, e.gPioneer Invs.
Servs. Co. v. Brunswick Assocs. Ltd. P'sBipy U.S. 380, 388, 113 S. Ct. 1489, 1494-95, 123
L. Ed. 2d 74 (1993)Traylor v. Freeland & Kronz503 U.S. 638, 643-44, 12 S. Ct. 1644, 1648,
118 L. Ed. 2d 280 (1992RBus. Guides v. Chromatic Commc’ns Ente488 U.S. 533, 540-41,
111 S. Ct. 922, 928, 112 L. Ed. 2d 1140 (1980jperseded biyep. R.Civ. P. 11 (amended
1993).
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the case, the sanction must be ora¢ ghreasonable jurist, apprisedatifthe circumstances,

would have chosen as proportionatéhte infraction” (emphasis added)).

C. Applicable Substantive Law: Pregnang Discrimination and Harassment under

Federal Law

Enacted in 1978, the PDA added new languadkdalefinitions sulection of Title VII,
the part of the Civil Rights Act of 1964 thatlbads certain forms of discrimination by covered
employers.Young v. UPS135 S. Ct. 1338, 1344, 191 L. Ed. 2d 279 (204&¢; also Hall v.
Nalco Co, 534 F.3d 644, 647 (7th Cir. 2008). One clatlsefies that discrimination “because
of sex” or “on the basis of sex” verboten undéle VIl includes “because of or on the basis of
pregnancy, childbirth, or related medical conditions.” 42 U.S.C. § 200@&glgman v. Court of
Appeals 132 S. Ct. 1327, 1340 n.2, 182 L. Ed. 2d 296 (2012) (quating'he second reads:
“[W]omen affected by pregnancy, childbirth, ofated medical conditions shall be treated the
same for all employment-related purposes . . otlasr persons not so affected but similar in
their ability or inability to work.” 42 U.S.C. § 2000e(I9erednyj v. Beverly Healthcare, LLC
656 F.3d 540, 547 (7th Cir. 2011) (quotidg. A plaintiff may prove such disparate treatments
claims by “either (1) by direct evidence thavarkplace policy, practice, or decision relies
expressly on a protected charaistiéc, or (2) by using the burdeshifting framework set forth in
McDonnell Douglas®’ Young 135 S. Ct. at 1345. True, “disparate-treatment law normally
permits an employer to implement policies that mot intended to harm members of a protected

class, even if their implementation sometimesrsathose members, as long as the employer has

" Thus, a substantial overlap exists amongvr@®us employment discrimination statutSee
John v. NCI Bldg. Sys., InG@37 F. Supp. 2d 848, 859 (S.D. Tex. 2008). Consequently, “in
analyzing a claim of pregnandyscrimination we apply the same rules used for discrimination
claims in general.Garcia v. Woman’s Hosp97 F.3d 810, 813 (5th Cir. 1996).
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a legitimate, nondiscriminatory, nomgextual reason for doing sdd. at 1350cf. EEOC v.
Warshawsky & C0.768 F. Supp. 647, 656 (N.D. Ill 1991) (‘€piarate treatment suits require
either proof of discriminatorintent or establishment of@ima faciecase of disparate treatment
without actual proof of intent)’ Its second clause, however, veediberately designed in part to
temper this juridical predilection by overtumg an older Court’s “determination that an
employer can treat pregnancy less favorably theeasdies or disabilities resulting in a similar
inability to work” so long as a legitimate reason is proffeiémling 135 S. Ct. at 1353 (referring
to Gen. Elec. Co. v. Gilberd29 U. S. 125, 97 S. Ct. 401, 50 L. Ed. 2d 343 (1976)). Reminding
courts that the making of a prima facie cdseutd not be “as burdensome as succeeding on an
ultimate finding of fact as to a discriminata@ynployment action,” a plaintiff alleging “that the
denial of an accommodation constituted disgataatment” under this second clause “may
make out a prima facie case by showing . . . [1] $hatbelongs to the protected class, [2] that
she sought accommodation,[3] that the emplay&tnot accommodate her, and [4] that the
employer did accommodate others similar in their ability or inability to wadk.at 1354

(internal quotation marks omittedyee also, e.geEOC v. LHC Grp., In¢.773 F.3d 688, 694
(5th Cir. 2014) (“In the Rule 56ontext, a prima facie case osdiimination plus a showing that
the proffered reason is pretextual is typicahough to survive summary judgment.”). Notably,
in Young the Court expressly “noted that the approaescribed in the decision is limited to the
Pregnancy Discrimination ActVerrett v. JohnsgrNo. 14-1854-SS, 2015 U.S. Dist. LEXIS
116111, at *28, 2015 WL 5125202, at *11 (ELR. Sept. 1, 2015) (construifvgpung 135 S. Ct.
at 1355). Federal courts hawmy recognized the possibility afseparate pregnancy/sexual
harassment claim under Title VNjieves v. Adecco EmpNlo. 1:07-cv-01433-WTL-TAB, 2010

U.S. Dist. LEXIS 36547, at *9, 2010 WL 1474389;4tS.D. Ind. Apr. 12, 2010) (collecting
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cases), as Plaintiff and Defendaetognize, (Doc. 1-1; Doc. 4 8). To make a prima facie
case of hostile work environment on this basamtiff typically does not need to point to a
specific adverse employment actidison v. City of LawrengeéNo. 1:06-cv-1641-DFH-JMS,
2008 U.S. Dist. LEXIS 63945, at *23, 2008 V8214989, at *8 (S.D. Ind. Aug. 20, 2008).
Instead, she must show that (1) she belongspmtected group, (Bhe was subjected to
unwelcome sexual harassment, (3) the harasswanbased on sex, (4) the harassment affected
a term, condition, or privilege of her employmheand (5) the employer knew or should have
known of the harassment in question ankééato take prompt remedial actiadarvill v.
Westward Commc’ns, L.L.CI33 F.3d 428, 434 (5th Cir. 2005) (citiiépods v. Delta Beverage
Grp., Inc..,274 F.3d 295, 298 (5th Cir. 2001)). For harassinto be actionable, “it must be
sufficiently severe or pervasive to alter ttwnditions of employment and create an abusive
working environment.Meritor Sav. Bank, FSB v. Vinsofi77 U.S. 57, 67, 106 S. Ct. 2399,

2405, 91 L. Ed. 2d 49 (1986).

D. Applicable Substantive Law: Discrimination, Harassment, and Distress under

Louisiana Law

Echoing Title VII, Louisiana has declareduitlawful for “an empbyer to intentionally
discriminate against an individual with respect to his compensation or his terms, conditions, or
privileges of employment, because of the individual's sex.’R.S. § 23:332(A). As a
consequence of these laws’ shared scope, Es8&nt notes, (Doc. 314t 2 n.2), “Louisiana
courts have looked to federal jurisprudete@terpret Louisiana discrimination lawdsing v.
Phelps Dunbar, LLP743 So. 2d 181, 187 (La. 1999). As one would expect, this state’s courts

have employed the sarvcDonnell Douglagramework applicable to PDA discrimination
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claims,White v. Golden982 So. 2d 234, 242 (La. Ct. App. 2008ptton v. Lockheed Martin
Corp, 900 So. 2d 901, 909 (La. Ct. App. 2005)Duet v. Martin Marietta Corp.720 So. 2d
1290, 1293 (La. Ct. App. 1998) (applying the test ¢taam of age discrimination), and crafted a
four-part test for sexual harassment identical to the federal vaiitg 982 So. 2d at 243-44.
Naturally, therefore, a plaintiff who fails taeet his or her burden under Title VIl—or who
succeeds in doing so—will simultaneously faikadisfy—or concurrently demonstrate—the
prerequisites set fortih Louisiana law.
In contrast, Plaintiff's IIEDclaim arises entirely from state tort law. As the Supreme
Court of Louisiam has explained,
[I]n order to recover for intentional ilétion of emotional distress, a plaintiff
must establish (1) that the conductlé defendant was extreme and outrageous;
(2) that the emotional distress suffered by pihaintiff was severe; and (3) that the
defendant desired to it severe emotional drgtss or knew that severe
emotional distress would be certain abstantially certain to result from his
conduct.
White v. Monsanto Cp585 So. 2d 1205, 1209 (La. 1994¢cord Prest v. La. Citizens
Prop. Ins. Corp.125 So. 3d 1089 n.5 (La. 2012). This standard is undeniably high,
“outrageous” and “extreme” conduct “goj] beyond all possible bounds of decency,
and . . . atrocious and utterly itecable in a civilized community Whitg 585 So. 2d at
1209 (relying on the BSTATEMENT (SECOND) OF TORTS 8§ 12 (5th ed. 1984)). “Liability
does not extend to mere insults, indignitteseats, annoyances,tpeoppressions, or
other trivialities”; “[pJersons must necessaiig expected to be hardened to a certain
amount of rough language, and to occasionalthatsare definitely inconsiderate and

unkind.” Id.; see alsd.above v. RafteryB02 So. 2d 566, 578 (La. 2001) (quotidg.

For more than two decades, Louisianaiants have unwaveringly adhered to this
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unusually strict standartdabove 802 So. 2d at 578.

V. APPLICATION

A. Preliminary Matters

1. Ivy Declaration

Defendant’s assault on the Ivy Declaration can pass no muster for any number of reasons,
each independently sufficietft.

First, the lvy Declaration arguably impeaclieEfendant’s factual claims as voiced by its
guoted agents, Defendant’s assault ddpeat on an unduly narrow constructiorGifiasson
True, theChiassoncourt defined “impeachment evidence™#dsat which is offered to discredit a
witness . . . to reduce the effectivenesphef] testimony by bringing forth evidence which
explains why the jury should not phaith in [her] or [her] testimony,Chiasson988 F.2d at
517; on this fact, Defendant heavily relies, (Da@.at 3). However, despithis opinion’s facial
reference to “a witness,” datarelcted at undermining the credibyjlof the assertions of any
party is customarily considered “impeachment evidersae’Chiassqr88 F.2d at 516
(implying that evidence’s impeachment desiigpradepends on whether it makes another’s
evidence, not simply testimony, believable), andbdeen thusly construed by other courts before
and afteiChiassonsee, e.gNewsome v. Penske Truck Leasing GatB7 F. Supp. 2d 431, 435
(D. Md. 2006) (“Impeachment evidence is used tamarage the trier of fadb look critically at
whether the evidence should be believed.”). Héme vy Declaration is directly intended—and,

in fact, does—contradict the factual asises regarding Defendant’'s accommodations

18 Of course, this conclusion applies only athe declaration’s usefulss for purposes of this
motion’s adjudication. Its admissi@ trial will implicate wholly other and unrelated issues and
concerns.
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procedures made in Defendant’s M &s buttressed by the declaatof at least one of witness,
Ms. Linda Gray, (Doc. 31-9 at 2), and the defass of Sutton, (Doc31-5), and Savoy, (Doc.
31-6). In general tenor, then, the Ivy Dealaon serves the kind of purpose for which
impeachment evidence is typically employeddemmining another’s factual claims, whether
conveyed by the witness or a party.

Alternatively, regardless dffs classification as impeachment, substantive, or hybrid
evidence?? Rule 37(c)(1) does not compestclusion in these circunasices. As noted above, see
supraPart IV.B, four factors are traditionally consréd in defining such a failure as harmless:
“(1) the prejudice or surprise the party against whom the testimasyffered; (2) the ability of
the party to cure the prejudig@) the extent to which introding such testimony would disrupt
the trial; and (4) the moving party’s bad faith or willfulnes&/6odworker’s Supply, Inc. v.
Principal Mut. Life Ins. Cq.170 F.3d 985, 993 (10th Cir. 1999ge also David v. Caterpillar,
Inc., 324 F.3d 851 (7th Cir. 2003) (samilicroStrategy, Inc. v. Bus. Objects, S429 F.3d
1344 (Fed. Cir. 2005) (applying a five-factor versidrthis same test). Here, their application
undermines Defendant’s assertioatth has been harmed in a sufficiently meaningful sense to
justify Rule 37(c)(1)’s most onerous sanctfdn.

First, as Defendant seemingly recognized[»8 at 8—11), much of the vy Declaration
divulges facts or factual alletians which supplement Plaintif’prior points and which were

readily within Defendant’s purview. vy, afted,abnly repeats and furer substantiates the

19 Much evidence, arguably including the Ivy Deeltion, can be clasil as both impeachment
and substantive evidendgf. Behler v. Hanlon199 F.R.D. 553, 558 (D. Md. 2001).

Y The Court feels bound to here touch upon Defenslaathark that harm exists simply because
it had to file supplemental briefing. (Doc. 58 atBy)that standard, harm must always be found
when a complaint is filed, and the mere obligatio respond to another’s briefing amounts to a
kind of harm. Properly read, tiule’s “harm” refers to more than the time and expense
associated with responding to a motion.
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allegations that Plaintiff has made in her conmland which Defendant has already attacked in
the MSJ. It cannot be truly surprised that RIfifound someone to contiéct the protestations
of innocence and good faith that its own agéatee propounded in written or oral form. Second,
since lvy’s emergency, Defenddrds enjoyed the significant opparity to cure any resulting
prejudice by cross-examining him ntas before trial. As its lateftings reveal, it has been able
to probe lvy’s every avowal in his summeipdsition, (Doc. 58-1), and it would seem to reason
that it has gathered much of the evidence necefsalyy’s cross-examination if he ever takes
the witness stand. As such, the very dandeyse& minimization, if not extermination, animated
the adoption of Rule 37(c)(1)—He practice of ‘sandbagging’ awlversary with new evidence”
on the eve of triaRitchie Risk-Linked Strategies Tradi(lr.), Ltd. v. Coventry First LLC280
F.R.D. 147, 156 (S.D.N.Y. 2012) (citing Edoewo v. MartinezZ309 F. Supp. 2d 600, 607
(S.D.N.Y. 2004), and]Johnson Elec. N. Am., Inc. v. Mabuchi Motor Am. Cofp F. Supp. 2d
446, 458-59 (S.D.N.Y. 1999))—is thost present here. Similarly, Yiag had and exercised this
option in June 23, 2015, Ivy’s testimy, if later allowed, cannot beiddo substantially disrupt
counsels’ trial preparation. His ew words, ready to be deplaljehave already been recorded,
and Defendant enjoyed its opportunity to questiy 139 days before this matter’'s scheduled
trial date?! Finally, though Defendant impliediyuestions counsel’s good faith, finding
suspicion in the fact that Ivy testified toibg interviewed “months” before the Declaration’s
date, Defendant overstates thmport of Ivy’s testimony. (Doc58 at 5.) Upon persistent
guestioning—"[W]as [i]t before or after Cistmas of December of 2014?"—Ivy could give no
precise dateld.) The Declaration was filed on Mzh 25, 2015, (Doc. 38); the MSJ was

docketed in February 2015, (D@&1); and vy testified he waslled“a couple of months”

21 Defendant deposed Ivy on June 23, 2015, (Do. 5&+t) trial is scheduled for November 9,
2015, (Doc. 49).
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before March 25, 2013, (Doc. 58 at 5). By notstras the phrase “a couple months,” a
colloquialism bereft of fixed meaning, so precise as to lead any fair reader to conclude that
Plaintiff interviewedlvy before the MSJ was filed, as shaicls in her declaration, (Doc. 45-2 at
2-3). Considering the fact that BB7(c)(1)’s exclusionary satian is textualy discretionary,
see suprdart IV.B, a fact that Defendant iges, (Doc. 44 at 4 (stating that, absent
harmlessness or substantial justification, ‘@xelusion of testimony contemplated in Rule
37(c)(1) is self-executing”)), gse four factors undermine the case for the vy Declaration’s
exclusion.

In this regard, this Court findShiassonnstructive. There, plaintiff was wholly “unaware
that any recorded evidence or statements existedAs v. City of Shelbp46 F. Supp. 2d 516,
524 (N.D. Miss. 2002) (distinguishir@hiassof, and the defendant had refused to respond
completely to a specific interrogatory asking about videotdpleiasson 988 F.3d at 514ee
alsoHarrison v. Taiwan Super Young Cblo. 95-55745, 1997 U.S. App. LEXIS 274, at *5,
1997 WL 3627, at *2 (9th Cir. da2, 1997) (so distinguishirid.). Just as critically, both parties
conceded the videotape’s “fundamental effacthe outcome of #litigation” and the
“obvious[ness]” of its effect on the issue of dama@dsasson988 F.2d at 51&ee alsdCaskey
v. Man Roland, In¢.No. 94-20482, 1996 U.S. App. LEX¥5287, at *12, 1996 WL 197370, at
*4 (5th Cir. Mar. 18, 1996) (emphasizing thesstidictions). Arguably, iteinderlying principle
“assumes that the surveilling party inteidsise the surveillance at triakfetcher v. Union
Pac. R.R.194 F.R.D. 666, 673 (S.D. Cal. 2000). Herediasussed above, the vy Declaration
does not threaten to surprisef@edant on the eve of trial or to allow Plaintiff to ambush
Defendant, and Defendant’s June deposition of lvy has afforded it more than enough time to

prepare an effective cross. With the Ivy Deataom not likely to be dispositive to this case’s
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merits, as the videotape proveddhiassonthis Court is not inclined to read this frequently
circumscribed case as broadly as Defendant argues.

In shotgun fashion, Defendant attacks theDeclaration for other reasons as well,
including hearsay and lay opam. (Doc. 44 at 3.) However, lvy’s opinions and alleged facts
appear based on his personal ex@are as a director and co-director, which reasonably include
supervision of co-director and ¢aar activities as well as aatwnodation practices and policies,
and is offered against Defendant by the latter’'s adg&gasonably, if nondisputably, either fact
arguably places lvy’s words outside the heamapibitions in the Federal Rules of Evidence.
Fep. R.EviD. 801(d)(2)(A), 602see also, e.gln re Cornfield 365 F. Supp. 2d 271, 277
(E.D.N.Y. 2004) (observing that the fornfgrovides for several types of party-opponent
admissions - such as adoptive admissionstatements made by an agent8pFR. EviD. 602
advisory committee’s note (“Thrsile does not govern the situation of a witness who testifies to
a hearsay statement as such, if he has persnoaledge of the making of the statement. Rules
801 and 805 would be applicable.”). Additionallil,@arts of the lvy Declaration appear to be
rationally based on Mr. lvy’s own perception a®@aner director and manager of cashiers and
co-directors and as a co-director himself, amdRlaintiff asserts andetdeclaration bears out
that its purpose is to cast doubt on Winn-Bigiargument that pregnancies are accommodated.
So construed, the vy Declaration contains s&eations of knowledge beyond the scope of Ivy’s
employment as a manager and readily fall imithe exception for lagpinion set in rule 701.

FeED. R.EvID. 701;cf. FED. R.EvID. 701advisory committee’s no{€The basic approach to
opinions, lay and expert, in thesdes is to admit them when helpful to the trier of fact.”).

Based on the foregoing reasons, this Court witisider the Ivy Declaration to the extent

that it buttresses the factual allegations preWoosade by Plaintiff in her complaint and other
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filings.

2. Exhaustion
@) Parties’ Relevant Arguments

Winn-Dixie argues that Martin has impropebrought the relatedate and federal law
claims because she failed to administrayiveethaust them with the EEOC and LCHR. To
support this assertion, Winn-Dixie claims th#hough the EEOC charge was brought within the
statutorily prescribed time, it did not allegeeskias subject to harassm@r a hostile work
environment. (Doc. 31-2 at 14.) On the issuelaim exhaustion, Martin attempts to rebut
Winn-Dixie's assertion by stating that theuebhad already dismissed the discharge and
retaliation claims because thbsd not been exhausted, and purposefully excluded the
harassment and discrimination claims. (Doc13#-1.) Plaintiff dos not respond to Winn-
Dixie’s assertion that she did notoperly articulate sexual harassment and the presence of a

hostile work environment in her EEOC charge.

(b) Analysis

The LCHR and EEOC have a work-sharing agreement whereby they operate as each
other’s agents “for the purposéreceiving and drafting charged.toxclair v. Patrick F. Taylor
Found, No. 08-1128 Section: 1/3, 2008 U.S. DIEXIS 61281, at *6, 2008 WL 3559474, at *2
(E.D. La. August 12, 2008) (quoting the LCHRVsrk-sharing agreement with the EEO€3p
also, e.g.Shuler v. Pricewaterhousecoopers, L1924 F.3d 1365, 1372 (D.C. Cir. 2008)
(quoting identical language from EEOC’s work-shgragreement with the District of Columbia

Office of Human Rights)Sterling v. Contec Corp333 F. Supp. 2d 37, 39 (N.D.N.Y. 2004)
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(same as to agreement between the EEOC anldlv York State Diwion of Human Rights).
As the agreement adds, “[tihe EEOC'’s receipt of charges on the [LCHR]'s behalf will
automatically initiate the proceedings of bb¢éthe EEOC and the [LCHR] for the purposes of
Section 706(c) and (e)(1) of Title VIITroxclair, 2008 U.S. Dist. LEXIS 61281, at *6, 2008 WL
3559474, at *2;ese alsoLA R.S. 8§ 51:2231(A) (“[l]t is the purpose and intent of the legislature
[in creating LCHRY] . . . [to] ssure that Louisiana has appriate legislation prohibiting
discrimination in public accommodations sufficienjustify the deferrabf cases by the federal
Equal Employment Opportunity Commission As explained by the Fifth Circuit,

[W]hen a claimant submits an EEOC charge and, pursuant to a work-sharing

agreement, the EEOC accepts it on behadf déferral state, the claimant is

deemed to have initially stituted proceedings with the state agency and the 300-

day period is triggered.

Conner v. La. Dep't of Health & Hosp247 F. App’x 480, 481 (5th Cir. 2007) (citations
omitted);see alsd’rice v. Choctaw Glove & Safety Co., |59 F.3d 595, 598 n.7 (5th Cir.
2006) (stating that in order to fikuit under Title VII, a plaintiff fist must file a charge with the
EEOC within a certain time periad . “[i]n “deferral jurisdictons” [e.g. Louisiana], an extended
300-day period.”). If and once the EEOC issueglat+io-sue letter to thearty who has filed the
EEOC charge, that party has 90 dayéle a Title VII action.

While no formal LEDL charge was filed proceeding adopted, an EEOC charge was
evidently received on May 1, 2013, about 184 dtexr the latest indicated discrimination
event. (Doc. 17-2.) By law, this act effectedimultaneous filling wittthe LCHR. On its face,
this filing was made before Plaintiffs terration on April 26, 2013, anitireadily meets the 300-
day requirement for Louisianauxtaposition with the terminatiathate is irrelevant as to the

discrimination, which occurred beden “10-15-2012" and “10-30-2012ft() Numerically,
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therefore, Plaintiff has met the time requirenseiot administratively exhausting her claims.

Winn-Dixie, however, argues more. Specifigait contends that even if the time
requirement is met, Martin should not be able to sue on sexual discrimination because she failed
to properly articulate it in her charges,Martin only brought uphe lack of reasonable
accommodation and dual-option of an LOA or déoroto cashier, thereby failing to suitably
articulate her sexual harassment and hostile emwvient claims. (Doc. 31-2 at 4.) As Defendant
rightly emphasizes, “Title VII requires emplkegs to exhaust their administrative remedies
before seeking judicial relief3tone v. La. Dep’'t of Reven®0 F. App’x 332, 337-38 (5th
Cir. 2014). Such a charge must state “sufficietd to trigger an EEOC investigation and to put
an employer on notice of the][ir] existence and natuce While Defendant maintains Plaintiff's
charge, upon whose basis the Notice of Rigl8ue issued, was insufficient to constitute
exhaustion, this Court digeees, its reasons three.

First, the Plaintiff did more than Deafdant believes. Looking at the plain forms
submitted, Martin checked the box and represeihtgidshe was discriminated on the basis of
“sex” and “(pregnancy),” due to “deni[adf a reasonable accommodation by Chuck Sutton,
Store Director.” (Doc. 38-5 at 15-20.) She alseravthat Sutton told her she “would have to step
down or be demoted” and that HR representddiaeoy told her “due to length and holidays with
[her][] restrictions it would be best f&WOA and the only position [she][] could do with
restrictions is a part time cashierld(at 17.) True, in her charge Mia does not allege that she
was treated differently than “other persons naaféected but similar in #ir ability or inability
to work,” 42 U.S.C.A8 2000e-2. However, she does provsdéficient indicia of poor treatment
so that Defendant could notweareasonably understood, for purge®f Rule 56, the gravamen

of her prospeitve complaint.
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Second, Defendant relies on@mduly broad construction &tone In Stoneg the Plaintiff
filed an EEOC charge prior to her resignatiotegihg, Title VIl racial discrimination. The Fifth
Circuit affirmed the district court’s dismissal lér suit based on an EEOC charge that fail[ed] to
identify “facts . . . that reasonably encompaskfent later claims for constructive discharge,
disparate impact or disparate treatmeBtdne590 F. App’x. at 338. Ostensibly applicable to
Plaintiff's situation,Stoneis, in fact, readily and easily diisguishable. There, the plaintiff
brought suit on multiple issues, some of which weskalleged in her specific charge. Here, all
the Defendants can say is that the issues avé@ not adequately degmed in the charge, not
that they were materially different than threes being brought. Indedfie charge specifically
states the bases of the presnt—pregnancy and rdiation on the bases of Plaintiff's alleged
failure to complete essentialg functions or receive a reasdihe accommodation, (Doc. 38-5 at
15-20)—and cannot really be regarded asritaomitted or mischaracterized the purported
misconduct. Furthermore, the standard set for@tameis not as strict on laypersons filing
EEOC charges as Defendant now holds it to be:

An employee may file a lawsuit ‘nonly upon the specific complaints made by

the employee's initial EEOC charge, but also upon any kind of discrimination like

or related to the charge's allegatiplivaited only by the scope of the EEOC

investigation that could reasonably be exed to grow out of the initial charges

of discrimination.’

Stone 590 F. App’x. at 332 (internaitations omitted). Finally, other circuits have accepted
weak charges by considering facts alleged énpte-complaint questionnaire. For instance, in
B.K.B. v. Maui Police Dept276 F.3d 1091 (9th Cir. 2002), theuct ruled that Plaintiff had
exhausted her claim by descrigiDefendant’s harassing verizations in the questionnaire

while only checking the boxes marked “race,” “seaqytl “harassment” on the charge. Like the

Plaintiff in B.K.B, Martin alleged in the LCHR intalguestionnaire that Winn-Dixie treated
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another similarly situated employee, Ms. Jerdmagnoine, differently than it treated heBee
Doc. 31-4 at 34, 38.) Both the LCHR and the EEfiChave the pertinent data underlying the
present complaint, even ifdhtiff’'s original submission wanot perfect in terminology and
description.

Third, interests of justice arefficiency, the virtues enthroned in Rule 1, strongly favor
these claims’ adjudication. A “complainant may [only] amend a complaint at anptiongo
the conclusion of the investigation to include issureslaims like or related to those raised in the
complaint, and new complaints must be filed witBOO days of the alleged discriminatory acts.
EEOC,CoMPLAINT PROCESSINGPROCEDURES emphasis addedyailable at
http://www.eeoc.gov/eeoc/publications/fedprocess.cBimce EEOC has closed its investigation
and since it has been well over 30ys since the events in gtiea took place, dismissal of the
case would result in the Plaintiff losing the abitityaddress these clairasen though a right to
sue letter was issued on the basis of a contdaitficiently clear, ifnot crystal clear, about
Plaintiff's pending claims. In such circumstancagrecept’s application should be an “exercise
in technical hair-splitting, but in in the contextitsf particular purposes agll as in the context
of "securing a fair trial for all concernedlamez v. City of San Marcdkl8 F.3d 1085, 1089
(5th Cir. 1997) (discussing de minimis depags technical compli@e with Rule 50(b)).

Unwilling to pay heed to formality for its own sake, this Court does not find any merit in

Defendant’s exhaustion argument.

B. PDA Claim
As Plaintiff recognizesyoungessentially affirmed a preexisting standard for a plaintiff

alleging “that the denial of an accommutida constituted disparate treatmentdung 135 S.
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Ct. at 1345 (citingMcDonnell Douglas93 S. Ct. at 1817§ee alsd_axton v. Gap Ing 333 F.3d
572, 578 (5th Cir. 2003) (observitigat at summary judgment “p@tience demonstrating that
the employer’s explanation is false or unworthg@dence, taken together with the plaintiff's
prima facie case, is likely taupport an inference of discriminati even without further evidence
of defendant’s true motive.”). A plaintiff, @xplained, “may make out a prima facie case by
showing . . . [1] that she belongs to the proclass, [2] that she sought accommodation,[3]
that the employer did not accommodate her,[dhthat the employer did accommodate others
similar in their abilityor inability to work.”Young 135 S. Ct. at 1354f. Rhodes v. Guiberson
Oil Tools 75 F.3d 989, 994 (5th Cir. 1996). Of coursplantiff can also show that she was a
victim of intentional discriminatioby proceeding under the direct meth8de Rhodes859

F.3d at 504. Generally, “[d]irect Elence is evidence that believed by the ter of fact, would
prove discriminatory conduct on the part of the employer without reliance on inference or

presumption.’Rudin v. Lincoln Land Cmty. Col420 F.3d 712, 720 (7th Cir. 2005).

1. Parties’ Relevant Arguments: DisputingTwo Elements of Plantiff's Prima Facie

Case

Defendant’s attack on Plaiffts Title VII case is threefa. First, Defendant claims:
“[P]laintiff has not presented any direct eviderof discrimination.[Doc. 31-2 at 7.) Next,
Winn-Dixie argues thaPlaintiff was not qualified for her postd( at 8.) Third, it insists that
Plaintiff cannot show she was denied a reabaccommodation that was offered to other
similarly situated persondd( at 10-11see alsdoc. 44 at 5-7.) In other words, Defendant
concedes that Plaintiff has articulated thistfiwo elements—her membership in a protected

class and her request for an accommodation—of the PDA'’s required prima facie case.

34 of 48



2. Plaintiff's Sufficient Showing: Direct Evidence, Accommodation Requirement,

Comparators, and Pretext

Subject to the constraints imposed byeRa6, Defendant has not credibly undermined
“the mosaic of circumstantial evidence fromigfha reasonable juror could infer intentional
discrimination” under the disparate apach and in violation of the PD&eredny)j656 F.3d at
549. One category of circumstantial evidencen&sts of suspicious timing, ambiguous
statements oral or written, behavior towarcomments directed at other employees in the
protected group, and other bits and pieces fromhwaicinference of discriminatory intent may
be drawn. Troupe v. May Dep’t Stores C@Q0 F.3d 734, 736 (7th Cir. 1994ge also Smith v.
Equitrac Corp, 88 F. Supp. 2d 727, 736 (S.D. Tex. 2000) (citthy “The second category
consists of evidence that similarly situatedoboyiees outside of the protected group (pregnancy,
sex, race, etc.) received systginally better treatment3erednyj656 F.3d at 54%ccord
Baker v. Enter. Leasing Co. of Indianappio. 1:10-cv-1556-RLY-DML, 2012 U.S. Dist.
LEXIS 135331, at *13, 2012 WL 4358740,*&t(S.D. Ind. Sept. 21, 2012) (quotirdy). “The
third category consists of evidence that thentiff was qualified for the job in question but
passed over in favor of (or replaced by) a persairhaving the forbidden characteristic and that
the employer's stated reason for the differen¢eeamtment is unworthy of belief, a mere pretext
for discrimination.”Troupe 20 F.3d at 736. For three differeatisons, genuine disputes still
exist, and a reasonable factfinadeay yet find in Plaintiff's favor.

First, Plaintiff does offer up some directiagence of discriminatin. The undisputed (for
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purposes of summary judgmefitiact is that prior to giving hiethe option to be demoted or go

on leave with no prospect of return, Sutton tolaimiff that she “couldn’t do [her][] job as Co-
Director and be pregnant.” (Do81-3 at 10.) Taking all inferences in Plaintiff's favor, such a
remark satisfies the Fifth Circuit’s standard &scertaining such blunt statement’s probative
value, as Sutton’s remark “related to the proteciass of persons of which the [P]laintiff . . .
[was] a member” (i.e. pregnawbmen), was “proximate in time the employment decision at
issue” and related “to the @oyment decision at issué’e. Plaintiff's attempted

accommodation and Defendant’s offer of eithendgon or leave), and were made by someone
with some ill-defined “authority over the employment decision at isstrgstek v. Univ. of S.
Miss, 164 F.3d 251, 256 (5th Cir. 1999). Notal®ytton’s own testimony feeds this possible
inference due in part to discrepancies in the avowals made by Defendant’s other agent, for while
Savoy testified that decisions regarding accadations are made at Defendant’s corporate
headquarters, Sutton also testified that attempted to accommodate Plaintiff by ordering her to
“self-administer” and reducing her lifting expebas. (Doc. 31-5 at 7, BIn fact, following

Rule 56’s mandate to make any reasonableenfees in the nonmovant’s favor, other courts
have treated statements like Sutton’sliasct evidence of ggnancy discriminatiorsee, e.g.
E.E.O.C. v. CTI Global Solutions, In815 F. Supp. 2d 897 (D. Md. 2011) (denying summary
judgment in part, finding direct evidence that Riéi’'s supervisor told her that she would be
removed from her job because she was pretgaad out of fairnss to other employee$).

Second, Defendant has misconstt the third step of tidcDonnell Douglagest, which

%2 This Court deems this statement’s existence undisputed at this time and for Rule 56’s limited
ends since Martin repeatedly brings it upp€¢D38-1 at 3; Doc. 38-2 1 77, 81, 86), and Winn-
Dixie admits that it might be true, (Doc. 44 at 8).

23 Other disputed direct evidence, which toosirbe construed in Plaintiff's favor, will be
addressed in the accommodation discussion
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only requires that the Plaifftprove the Defendant-mover “did not accommodate” her, not
whether it was reasonable not to dosoung 135 S. Ct at 135%. Only after theprima facie
case is proven, does the burden shift to the Defend show an “apparently ‘legitimate’ reason
for its actions.”Young 135 S.Ct at 1354. Plaintiff has alleged she was not accommodated, and
Defendant has conceded that “a leave of mdxsé the accommodationatlegedly provided, did
not necessarily and incontestably constituteasonable accommodation as a matter of law.
Third, Plaintiff's comparators could lead asenable factfinder to find that Defendant
“did accommodate others similar irethability or inability to work,”Young 135 S. Ct. at 1354,
the final step of Plaintiff's prima facie casPefendant first argues that two of Plaintiff's
comparators—Mses. Andrea Lang and Dody Vidrimananot be so regarded. (Doc. 31-1 at 12.)
However, Defendant overstatés case. While Plaintiff di acknowledge that Ms. Lang’s
favorable treatment during her pregnancy did “not necessarily” support her discrimination claim,
the very fact that Ms. Lang was permitted to waskstore director while pregnant could be read
to undercuDefendans position. Quite simply, Ms. Lang’s faaitle treatment indicates that the
pregnancy-related restrictioagduced to justify hhedermination cannot affect the performance
of an essential job function. Similarly, a secaothparator, Ms. Vidrine, was never fired. As
she was unable to lift eighty pounds and yetrditliose her position, shcould too reasonably
count against Defendantther than in its favof> Tellingly, Sutton himself could discern no

reasonable difference between the two, blaming HR for the decision, in his own deposition.

24 Winn-Dixie also relies upo6riffin v. UPS 661 F.3d 216 (5th Cir. 2011), an ADA case, to
introduce “reasonableness” into our Title VII pregnancy discrimination prima facie test, which
does not and never did require it.

% Defendant insists that Ms. Vidersimply did not present any typéwork restriction “prior to
that time,” presumably her leave. (Doc. 31-1&) 1t does not say thds. Vidrine never asked
for an accommodation, nor that she was not accomtmdadter the leave, as would have to be
shown at present for Ms. Vidrine b@come an inapposite comparator.
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(Doc. 31-5 at 10-11.) In sum, theboth persons could qualify emasonable comparators, as the
PDA treats women “affected by gmancy . . . the same for all employment-related purposes . ..
as other persons not so affected but similan their ability or inability to work.” Young,135

S. Ct. at 1344 (emphasis added) (internal diumstanarks omitted). Both pregnant, these two
persons were similarly prevented in their abildyperform the kind of task that Defendant now
insists Plaintiff’s inability to perform justified héring. In this sense, thegan be conjectured to

be reasonable comparators in a jury’s eyes.

Two problems characterize Defendant’s attacklaintiff's nextcomparator, Mr. Drew
Robertson (“Robertson”). First, Winn-Dixagues that Martin’s deposition concerning
Robertson is “unsupported hearsay.” (Doc. 31-P0a} Indeed, all of Martin’s knowledge of
these circumstances is based on what her frieedBurbank store floral manager told her,
which she allegedly heard fronoBertson. (Doc. 31-3 at 21-22.hds, the statements appear to
be classic hearsay within hearsay and theeefoust conform to hearsay exceptions to be
admissible. ED. R. Bvib. 801(d)(2). This argument, however, fails. Under 801(d)(2)(D), neither
Robertson’s alleged statement to the floristmar statement to Martin are hearsay since (1)
Robertson and the florist were employees ohftMDixie at the time the statements were made,
(2) as individuals working in the same stdRebertson and the florist had a work relationship
that clearly falls within the scope of the subbjggoken of, and (3) the statements equally regard
Robertson’s alleged accommodation which is otfacerefute Winn-Dixie’s statements on the
same issueSee(Plaintiff's Deposition, Doc. 31-3, 80:23j Therefore, the testimony regarding

Robertson qualifies for an exception under Rule 801.

26 Both Mr. Robertson and Ms. Flatau are liste@laintiff's initial 26(a)disclosures. (Doc. 31-
4.))
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More substantively, Robertson is a coloralflapt perfect, comparat. In contesting this
issue, i.e. the merits of Mants use of Robertson as a comparator, Winn-Dixie argues that
Robertson is not similar enough to Martin siheedid not receive any preferential treatment
under “nearly identical circumstees.” (Doc. 31-2 at 10 (citinguna v. Corrections Corp. of
Am, 469 F. App’x 301, 304 (5th Cir. Mar. 16, 20)Because Martin does not respond, the
guestion is whether Winn-Dixie @ets their initial burden of shamg that no genuine issue of
fact exists as to wheth&obertson is not similar enoughwinn-Dixie argues that Robertson’s
case is not nearly identical because un&nown how long he was undestriction and he
worked at a different stor@d.). But Winn-Dixie misappliekuna There the court was applying
disparate treatment analysis to the pre-textual angrito facieportion of theMcDonnell
Douglastest.See Id(explaining that “a plaintiff may establish pretext . . . through evidence of
disparate treatment . . . under “nearly ident@adumstances.”). Regardless, , Winn-Dixie
cannot dispute that Robertson held the Co-Director positittredurbank store and worked
under a similar lifting resiction (back injury caused bykar fight) during roughly the same
timeframe as Martin’s restricin (2012-13). (Doc. 31-2 at )0ONhile it is unknown over what
duration this restriction comtued and Winn-Dixie has “no recood receiving any type of
reasonable accommodation requesgither fact is relevant under Rule 56. Quite simply, the
facts taken in Martin’s favor show that whadethe paperwork situation was, Robertson was
allowed to remain in his position for some tion&il he quit. More particularly, both Robertson
and Martin held the same job over roughly theesaime period, at suburban Winn-Dixie stores,
located within the sameultural and economic are@ee Standifer-Henderson v. Viamedia.

4:12cv636, 13 U.S. Dist. LEXIS 183919,*46-20, 2014 WL 229341, at *5-6 (E.D. Tex. Jan.

2" Martin apparently gives up on Robertson &elises on Lemoine and Ivy. (Doc. 38-1 at 11.)
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21, 2014) (holding that plaintiff was comparatigwo other employees at another working
location since they occupied the same poségibthe same time, even though their actual

production output was different). This resttheres with the FiftiCircuit’s observation:

The employment actions being compavelll be deemed to have been taken
under nearly identical circumstanagsen the employees being compahnett

the same jobor responsibilities, shared the same supervisbadrtheir
employment status determined by the same perspandhave essentially
comparable violation histories And, critically, the platiff's conduct that drew
the adverse employment decision must Haeen “nearly identical” to that of the
proffered comparator who allegedly drevgsimilar employment decisions. If the
“difference between the plaintiff's condwnd that of those alleged to be
similarly situated accounts for the difference in treatment received from the
employer,” the employees are not garly situated for the purposes of
employment discrimination analysis.

Lee v. Kansas City S. Ry. C674 F.3d 253, 259-60 (5th Cir. 2009) (emphasis added).
Different problems also plague Winn-Dixiesticism of Plaintff's use of Mr. Wayne
vy (“Ivy”). Winn-Dixie argues thaMartin should not be able tese Wayne Ivy as a comparator
since (1) the 1993 and 2001 injuries he discussbith gave rise to trestrictions relied up,
were too distant in time and (2) there is no actwadence of a lifting resgttion. (Doc. 44 at 6.)
Again, Martin fails to respond to Win-Dixie’s specific motion argumentdoc. 38-1 at 6; Doc.
41 at 4.) Like Defendant’s opposition to Robertsamse, this attack is also misplaced. It is
undisputed that Mr. lvy was seng at a different store (Burh&), but in the same position as
Martin when he broke his arm in 1993 and femur in 2001. (Doc. 38-4 at 12). Taking these facts
in favor of Martin, a reasonable inference fridme condition of a broken arm or leg would be
some kind of lifting restriction. Although thefti Circuit has found that “[e]mployees with
different supervisors . . . who were the subf@dverse employmeattions too remote in
time from that taken against the plaintiff generally will not be deemed similarly situbtssl,”

574 F.3d at 259, it has not applied this standarelvihe Plaintiff and not the comparator was
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the subject of adverse employment action. Beedlinn-Dixie only mentions that time has
passed and fails to provide some fact to sttewmeaning of that passage, vy may indeed be
found to be an appropriate coamptor by a reasoned factfinder.

Fourth, the co-director description, asdebed and characteed, undercuts the
Defendant’s stated reason for Plaintiff's tamation: that accommodating Martin would have
placed an undue burden on the Prairieville ste@bse of the “importanaé her ability to lift
items” as co-director, “the lerfgbf the restrictions . . . arilde time of year that she was
requesting the accommodation.” (Doc. 31-2 at 11.[3d at 6.) Naturallyi[i]n the context of a
discrimination claim, in determining the esseiiactions of a position, a court may consider,
but is not limited to, evidence of the employgudgment as to which functions are essential,
and the written job description in effect beftihe employee interviewed for the position.” Based
purely on the job description gindy Defendant, one can conjecture that a reasonable jury
would find against Defendant, deeming itsetiateason for not fully accommodating Plaintiff
like it did others with comparable physical lintitms to be purely and forbidden pretext. As
noted above, being able to personally and phylgitift items was never designated as an
“essential” or “primary” importat aspect of the co-directposition. (Doc. 31-4 at 11-13.)
Nothing in the Handbook or in Winn-Dixie’s testimy that precludes co-directors from asking
for help to lift up to eighty (80) pounds fsom their using mechanical aides to do $0.) Just
as noticeably, a co-director islgpmexpected to lift, push, quull up to eighty pounds between
1% and 33% of his or her shift and is expedtesit (“frequently,” déined as between 34-66%")
and to stand and walk (“continuously,” defiresibetween “67-100%") fanore frequently (and
regularly). (d.) Defendant’s counsel, moreover, seeghy conceded as much during Sutton’s

deposition, objecting: “Thereiso category oessentiaphysicaldemands. There’s never,
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occasionally, frequently, continuously.” (Doc. 330 (emphasis added).) True, Sutton seemed
to regard such physical tasks as “essential” in one sense—“You may have just one person open a
store and have very little backup. And it woulddssential that she belalto perform her duties

if she was there by herselfjd( at 10)—he did not identifiifting, pushing, and pulling as
amongst a co-director’s essential “duties” whsked to describe that position’s “essential”
duties. Instead, he intoned: “To assist the staextbr with whatever heeeds, in charge of
profits, sales, making sure we attain our buddetking direct people in the store, setting ads
for the upcoming week, just helping to maintaimd run the store.” (Do81-5 at 5-6). In fact,

only one person—Savoy—has testified thatldading the trucks” was a “primary
responsibilitly].” (Doc. 31-6 at 5.) Cumulatiyelveighed, then, Defendastown job description
could greatly discredit their pffered justification, enough for &htiff to withstand Rule 56’s
scrutiny.

Finally, Defendant’s offer of a demoti@ould undercut their stated reason’s
believability. Though willing to demote her tashier over the same time period, Defendant
never does explain how that position wouldalve lifting less. (Doc31-4 at 55.) Indeed,
cashier is a position that may invellifting requirements above Manrts stated restrictions, as
the Ivy Declaration expressly stat (Doc. 38-4 at 13 (stating camhlifting requirements are in
excess of 10 pounds).) The evidence shows oablythie Prairieville store may have been
inconvenienced during the Thanksgiving/Chmias holiday season where other employees
whose primary job it was to stock shelves andtipgether displays would not have received the
generous help Martin had apparently beenngithem. In addition, accepting Plaintiff’'s pleaded
evidence as true, it does seem like other stones ficcommodated other co-director with similar

physical handicaps.
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3. Conclusion

For these reasons, Martin defeats summaatgiment regarding her prima facie case of
pregnancy discrimination. The evidence showsghatis an undisputed méer of a protected
class, who sought and was denied accommoddfeanwhile, genuine issues can be discerned
as to the existence of deferential treatmentghtlof Robertson and Iv@s Martin’s reasonable,
if not indisputable, comparatdfsand the extent to which Defdant’s reason is in truth the

purest of pretexts.

C. Louisiana Discrimination Claim

Because Louisiana law employs an ideadtstandard for adjudicating pregnancy
discrimination claimssee suprd&art IV.D, and because this Court has found the record
precludes a granting of sunany judgment as to Platiff's Title VII claims, see suprdart

V.B.2-3, this Court will leave Plaiiff's state law discriminatioklaims for a jury’s review.

28 Defendant’s strongest argument is againsnBfés final comparator, Mr. Jeremy Lemoine.
Defendant argues the latter is an improper compasatce (1) he worked at a different store,
(2) which Martin fails to show the staffing neexfsvere similar to the store she worked at, or
(2) since there is a lack of evidence that the djmeral needs for the time of year were similar to
her situation. ( Doc. 31-2 at 11; Doc. 44 atl6.3upport of their assgon, Winn-Dixie points to
the fact that Lemoine was “plag®n light duty with standingyalking, and lifting restrictions

for two months beginning in midune 2012.” (Doc. 31-2 at 11.) dontrast, Martin asserts that
Lemoine is a proper comparator since (1) he water@ manager, (2) at one of the busiest stores
in the Baton Rouge area (Central), and (33 severely injured ia car accident, yet
accommodated in a wheelchair in his position, a#t&irning from a leave of absence. Despite
these contentions, even taking the evidence easbinable inferences in favor of Plaintiff,
Lemoine’s situation is not nearly identical aswees under medical resttions for less than half
the time Martin was. And even though Centragimiihave been a busy store, it is further away
and there is no evidence of its staffing or operati®dditionally, Lemoine was able to return to
work right after his short leave of absence, buttMaxtended her leave. In defeating this one
comparator, however, Defendant has not defeateaf Plaintiff's evidence.
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D. HarassmentClaims

Two remarks form the universe entire of Rtdf's harassment claims under both federal
and state law. On one occasion, Sutton offeredPthintiff, a diabetic, candy; on another, he
allegedly claimed that Plaifft“couldn’t do [her] job as CeDirector and be pregnant®’

Plaintiff deems these statements actiondb{®oc. 38-1 at 17—18.) WinBixie avers that, even
assuming that these incidents came to pass dteefpo few and too isolated to constitute
harassment, as a matter of law. (Doc. 44 at 8.)

While the latter claim can constitute circuargial evidence of dcrimination, Title VII
harassment claims are analyzed differenthntfiitle VIl harassment ones. As noted abcee,
supraPart IV.C, an environment’s hostility issasured by the totaligf the circumstances,
Harris v. Forklift Systemdnc., 510 U.S. 17, 22, 114 S. Ct. 367, 371, 126 L. Ed. 2d 295 (1993), a
longstanding interpretation not reversed by the PDA’s adomemsuprdart IV.B. This test
incorporates subjective and objective elementhe“plaintiff must sulgctively perceive the
harassment as sufficiently severe or pervasive this subjective perception must be objectively
reasonable.Hancock v. Barron Builders & Mgmt. G&23 F. Supp. 2d 571, 575 (S.D. Tex.
2007). “The mere utterance of an epithet whichegrders offensive feelings in an employee is
insufficient, without more, to support Title VII liabilityWeller v. Citation Oil & Gas Corp84
F.3d 191, 194 (5th Cir. 1996), and “more than aifated incidents” must be evidenced for
harassment verboten under Title VII to be demonstr&tadis v. PotterNo. 03-1796, 2005

U.S. Dist. LEXIS 33794, at *18, 2005 W8359180, at *6 (W.D. La. Dec. 9, 2005).

29 Although Winn-Dixie generally disputes tHaeither Mr. Sutton, MsSavoy nor anyone else
at Winn-Dixie made any inappropriate pregog or gender-based comments,” (Doc. 31-1
86), they do not dispute that Suttmrade this particular comment.

%0 The first, technically, does ndeal with sexual discriminatiasf any kind. Nonetheless, it is
summarized here so as to highlight thaqty of Plaintiff's factual support.
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Here, Sutton’s pregnancy-related commeinihéonly one by an agent of Winn-Dixie
that Martin alleges is sexually discriminatory. &ded to the totality test, courts have simply not
found such off hand remarks to be protected ufidée VII; far more has long been required.
Lauderdale v. Tex. &t of Crim. Justice512 F.3d 157, 164 (5th Cir. 2007). With Plaintiff's
harassment claims predicated on at most two stray remarks, they cannot stand, and Rule 56

compels summary judgment in Defendant’s faa®to her meager harassment allegations.

E. IED Claim

As to Plaintiff's state law IIED claim, Defendgaargues that (1) there is no evidence of
their intent to inflict severe emotional distresknowledge that suchauld result, (2) there is
no evidence of severe distress and, (3) evemasguiscriminatory conduct occurred, it did not
rise to the level of outrageousse as a matter of law. (Doc. 2Jat 17.) Martin seems to respond
that Winn-Dixie knew or should have known thaations would cause her emotional distress
since (1) they forced her into leave, (2) reducedincome (via requirement of FMLA leave and
disability), and (3) obviously created uncertgiregarding her thelong-terms good standing
with the company. (Doc. 38-1 at 18.) She asgues that she did suffer emotional distress
because “she was pregnant, under financial distress, and extremely worried about losing her
health insurance,” which resulteddrug treatment for high blood pressutd.)(Finally, Martin
avers that reasonable jurors abubnclude Winn-Dixie’s requireméfor her to take leave and
her eventual termination was cageous under the circumstancéd.) (

Under Louisiana law, conduct rises to theeleof outrageousness, only where it “go[es]
beyond all possible bounds of decency, and to bededas atrocious and utterly intolerable in

a civilized community,” and “[l]iaility does not extend to menesults, indignities, threats,
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annoyances, petty oppressions, or ptheialities” or “where theactor has done no more than to
insist upon his legal rights in a permissible wayrethough he is awareahsuch insistence is
certain to cause emotional stresa/hite 585 So.2d at 1210 (citingeRTATEMENT (SECOND) OF
TORTS§ 46, cmt. g). As such, liability has usudbigen limited to cases involving a pattern of
deliberate, repeated harassment over a period of time.

Applying this law, Plaintiff's claim fads Rule 56’s test for two reasons.

First, however insensitive Sutton and Defant may seem, it was Martin who first
brought her pregnancy to Winn-Dixie’s attemti@nd only within a month of finding out.
Nevertheless, she, as a reasonable woman, @uggeed to take her OB/GYN'’s recommendation
to adhere to work-hour and lifting restrictioms.many ways, Defendantactions were run of
the mill. Presented with restrictions which Wibixie argues necessarily disqualified Plaintiff
as a co-director, Defendant allowed her teetand extend leave and warned her of the
consequences of her failure to take a demoti@rminhation in the case she is replaced before
she returned. (Doc. 31-4 at 45.)these circumstances, courts haeelined to find conduct akin
to Defendant’s as outrageous even where theaapfired the Plaintiff jat before or even the
day of delivery of her childPate v. Pontchartrain Partneré LC, No. 13-6366, 2014 U.S. Dist.
LEXIS 157743, at *7-8, 2014 WL 5810521, at *ADELa. November, 7, 2014) (discussing
several other district court assinvolving Plaintiff's in goo@nd below-average standing with
the employer). Indeed, after reviewing nationaisjprudence, the Supreme Court of Louisiana
chose to cite one case of employment termination during pregnancy as an example of conduct
that was “merely tortuous [sic} illegal [and] does not rise tbe level of being extreme and

outrageous.Nicholas v. Allstate Ins. Co765 So. 2d 1017, 1025 (La. 2000).
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Even assuming Defendant’s conduct was outrag@nd extreme, Plaintiff has testified
that she felt horrible, humiliated, and upset, $he has not shown that “a reasonable person,
normally constituted, would be unable to cope adequately with the mental distress engendered by
the circumstances of the cas@ronzon v. Sw. AirlinedNo. 03-394, 2004 U.S. Dist. LEXIS 249,
at *18, 2004 WL 57079, at *6 (E.[a. Jan. 9, 2004) (quotingorred v. Radisson Hotel Corp.

665 So. 2d 753, 756 (La. Ct. App. 1995), avidgee v. Pittman/61 So. 2d 731, 752 (La. Ct.

App. 2000)). Over the entire course of discoyshe has produced no evidence of a single
doctor’s visit or a single prescription for suchegmttally serious conditions of emotional turmoil.
One prescription—for high blood pressure—has laatuced, but the Fifth Circuit has itself
discounted such a medical problem as evidence of extreme emotional distress under a similar
Texas lawSee Carroll v. Hoechst Celenese Coiyo. 98-41056, 1999 U.S. App. LEXIS 39562,
at *23-24, 1999 WL 1330688, at *9 (5th Cir. Decembéy 1999) (holding that a woman’s mild
levels of fear, anxiety, fatigu@igh blood pressure, and depressilid not constitute severe

emotional distress).

VI. CONCLUSION

In accordance with Rule 56, courts muslase and dispose of factually unsupported
claims or defenses, thereby helping to enswresgieedy, efficient, and just adjudication of every
action, and resolve all reasonaloloubts in favor of the pgropposing summary judgment.

After a review of every relevant motion, twaescapable conclusions follow. Plaintiff's
discrimination claims remain viable, fenough evidence has been provided to allow a
reasonable factfinder to find Rlaintiff's—or in Ddendant’'s—favor. Others who may be found

factually similar were accorddbe type of accommodations dentedPlaintiff, and Defendant’s
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reasons can be reasonably doubted. Conversatiyiearly enough evidence has been uncovered
and presented to support Pldidi IED and harassment allegations. More than a few comments
and a nearly bare medical record are necessalgriederal and state la®ut Plaintiff offered
no more.

Accordingly, for the foregoing reasonsistiCourt DENIES Defendant’s MSJ as to
Plaintiff's discrimination claims under fedel@hd state law and GRANTSefendant’s MSJ as
to Plaintiff’'s harassment and IIED claims.

Signed in Baton Rouge, Louisiana, on September 23, 2015.

=\

JUDGE JOHKN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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