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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

VALENCIA P. BREAUX CIVIL ACTION
VERSUS NO. 13-71RLB
CAROLYN W. COLVIN, CONSENT

ACTING COMMISSIONER
OF THE SOCIAL SECURITY
ADMINISTRATION

RULING

Plaintiff, Valencia P. Breaux (Plaintiff), seeks judicial review of a finalsien by the
Commissioner of the Social Security Administration (Commissioner) pursuant t42. 8
405(g). (R. Doc. 1§. The Commissioner denidtlaintiff's application forsupplemental security
income “under Title XIX of the Social Security Act.” (Tr. 141-46). For the reagven below,
the CourtORDERS that the decision of the CommissionerAf&~-IRMED and Plaintiff's
appeal bdISMISSED with prejudice.
l. PROCEDURAL HISTORY

On January 13, 2011, Plaintiff protectively filed an application for supplementaltgecuri
income benefits(Tr. 141-46). Plaintiff alleged that she became disabled on December 14, 2010
due to back problems, facet joint deterioration, anxiety and depression. (Tr. 72ThA&%)aim

was initially denied and Plaintiff filed a timely request for a heatiag was held on June 19,

! References to documents filed in thisse are designated by: (R. Doc. [docket number(s)] at [page number(s)]).
References to the record of administrative proceedings filed in this case gratisbsby: (Tr. [page number(s)])
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2012. (Tr. 29-62). Plaintiff, represented by counsel, appeared and testified at the. l[{&ari
33-56). Thomas Mungall, a Vocational Expert (VE), also provided testimony. (Tr.)56-60
An unfavorable decision was rendered by the Commissioner, through the Adminidteative
Judge (ALJ), on August 15, 2012Tr. 13-23). The ALJ found that Plaintiff had not been under
a disabilitysince January 13, 2011, the application d@te.13). Plaintiff's request for review
was denied by the Appeals Council on October 21, 2013. (Ti. T¥& ALJ’s decision rested as
the final decision when the Appeals Council denied Plaintiff's request for reSe20 C.F.R.
8 404.981 (“The Appeals Council’s decision, or the decision of the administrative lawifjudge
the request for review is denied, is binding unless you . . . filetaon in Federal district court .
..."). The ALJ’s final decision is now ripe for review under 42 U.S.C. 8§ 405(g).
Il. STANDARD OF REVIEW

This Court’s review of the Commissioner’s decision is limited to an inquiry intéhehe
there is substantial evidence to support the findings of the Commissioner and whetbeneitte
legal standards were applied. 42 U.S.C. 8§ 40%ighardson v. Perales, 402 U.S. 389, 401
(1971);Falco v. Shalala, 27 F.3d 160, 162 (5th Cir. 1994jjla v. Sullivan, 895 F.2d 1019,
1021 (5th Cir. 1990). Substantial evidence has been defined as “‘more than a mere #cintilla
means such relevant evidence as a reasonabté might accept as adequate to support a
conclusion.”Richardson, 402 U.S. at 401 (quotingonsolidated Edison Co. of N.Y. v. N.L.RB.,
305 U.S. 197, 229 (1938) (defining “substantial evidence” in the context of the National Labor
Relations Act, 29 U.S.C. § 160(e))). The Fifth Circuit has further held that subkeuntience
“must do more than create a suspicion of the existence of the fact to be established, but
substantial evidence will be found only where there is a conspicuous absencebié¢ clealces

or no contrary medical evidencdfamesv. Heckler, 707 F.2d 162, 164 (5th Cir. 1983).



Conflicts in the evidence are for the Commissioner “and not the courts to reSaldersv.
Sullivan, 914 F.2d 614, 617 (5th Cir. 1990). The court mayeweigh the evidence, try the case
de novo, or substitute its own judgment for that of the Commissioner even if it finds that the
evidence preponderates against the Commissioner’s de@s&m.g., Bowling v. Shalala, 36

F.3d 431, 434 (5th Cir. 1994) (“This is so because substantial evidence is less than a
preponderance but more than a scintillaH9jlis v. Bowen, 837 F.2d 1378, 1383 (5th Cir. 1988)
(“we must carefully scrutinize the record to determine if, in fact, sucteaee is present; at the
same time, however, we may neither reweigh the evidence in the record ributeubsgr
judgment for the Secretary’s'farrell v. Bowen, 862 F.2d 471, 475 (5th Cir. 1988) (same).

If the Commissioner’s decision is supported by substantial evidence, then itlissoanc
and must be upheléstate of Morrisv. Shalala, 207 F.3d 744, 745 (5th Cir. 2000). If the
Commissioner fails to apply the correct legal standards, or fails to provedéesaing court with
a sufficient basis to determine that the cdrlegal principles were followed, it is grounds for
reversalBradley v. Bowen, 809 F.2d 1054, 1057 (5th Cir. 1987).

1. ALJ'S DETERMINATION

In determining disability, the Commissioner (through an ALJ) works throtigle-step
sequential evaluation press.See 20 C.F.R. 8§ 404.1520(a)(4). The burden rests upon the
claimant throughout the first four steps of this five-step process to prove dysalbithe
claimant is successful in sustaining his or her burden at each of the firstdps, the burden
shifts to the Commissioner at step fi%ee Muse v. Qullivan, 925 F.2d 785, 789 (5th Cir. 1991)
(explaining the five-step process). First, the claimant must prove he is r@ttbuengaged in
substantial gainful activity. 20 C.F.R. § 404.1520(b). Second, the claimant must prove his or her

impairment is “severe” in that it “significantly limits your physical or mental abilityaddsic



work activities . . . .” 20 C.F.R. 8§ 404.1520(c). At step three the ALJ must conclude the claimant
is disabled if he proves that his or her impairments meet or are medically eqjuivalaee of the
impairments contained in the Listing of Impairmei&® 20 C.F.R. § 404.1520(d) (step three of
sequential process); 20 C.F.R. pt. 404, subpt. P, app. 1 (Listing of Impairments). Fourth, the
claimant bears the burden of proving he is incapable of meeting the physical and menta
demands of his or her past relevant work. 20 C.F.R. § 404.1520(f).

If the claimant is successful at all four of the preceding steps thenrtenbshifts to the
Commissioner to prove, considering the claimant’s residual functional capgefeducation
and past work experience, that he or she is capable of performing other work. 20 C.F.R §
404.1520(g)(1). If the Commissioner proves other work exists which the claimant can perform
the claimant is given the chance to prove that he or she cannot, in fact, perform khduser
925 F.2d at 789.

Here, after reviewing the evidence contained in the administrative relcerdl.J made
the following determinations:

1. Plaintiff had not engaged in substantial gainful activity since January 13, 2011, the
protective filing date.

2. Plaintiff suffered from the following severe impairments: status post antendacal
disc fusion, low back pain, obesity, depression, anxiety, andnaostatic stress
disorder (PTSD).
3. Plaintiff's impairments dichot meet or medical equal the severity of any Listings, either

alone or in combination.

4. Plaintiff had the residual functional cajggqdRFC)to perform light work. Howeveshe
could (1) not climb ladders, ropes or scaffolds; (2) not reach overhead; (3) only stoop,
kneel, crouch or crawl on occasion; and (4) only perform simple and routine work that
did not require public contact.

5. Plaintiff could not perform her past relevant work (PRWBiteer a corrections officer or
a security guard because the exertional demands of those occupations exceed€d the R



6. Plaintiff was a younger individual (age 18-49).

7. Plaintiff had a hig schooleducatiorand could communicate in English.

8. The transferability of job skills was immaterial to the ultimate determinafidinsability
because the Medical Vocational Guidelines (GRIDS) supgarfinding of not-disabled,
regardless of thegansferability of Plaintiff'gob skills.

9. Given Plaintiff's age, education, work experience and RFC, she could perform the
following jobs existing in the national economy: File Clerk | (DOT No. 206.387:034)
General Office Clerk (DOT No. 209.562-104&jid Housekeeper/Cleaner (DOT No.
323.687-104).

(Tr. 1522).

V. DISCUSSION
Plaintiff raises three assignments of error in support of her appiest, Fraintiff

suggests the ALJ “erred in failing to provide any reasons whatsoever f@jderan of the

opinions of examining psychologist, Dr. Maxine Flint, whose opinionsttiireonflict with the

ALJ’'s RFC assessment.” (R. Doc. 14 at 4). Plaintiff later suggests thalimdwvasactually a

“treating source’andthatthe ALJ’s failure to explain the weight given to Dr. Flint’s opinion

“renders her RFC assessment a nullityl &remand is required.” (R. Doc. 14 at 5-6). Second,

Plaintiff believes remand is necessary because the ALJ failed to conductaanaity

analysis” when presented with evidence that Plaintiff's “signs and/or symspivax and wane

precluding an abty to sustain workrelated activities on a regular and continuing basis.” (R.

Doc. 14 at 6). Finally, Plaintiff claims the ALJ committed reversible errdfdiyng to

consider plaintiff's Chronic Fatigue Syndrome (CFS) in her RFC assesantkint hefinal

disability determination.” (R. Doc. 14 at 8).



A. Medical Opinion Evidence

Plaintiff suggests the ALJ erredfiailing to explaintheweightgiven to the opinion of
her “treating sourg&® Dr. Maxine Flit, who ratedPlaintiff's Global Assessment of Functioning
(GAF) at41 on June 11, 2012. (R. Doc. 14 at 4, 6); (Tr. 98/ AF score of 4indicates
either “serious symptoms (e.g., suicidal ideation, severe obsessional fragaient shoplifting)
or any serious impairment in social, occupational, or school functioning (e.g., misfri;mable
to keep a job).American Psychiatric AssociatioBiagnostic and Satistical Manual of Mental
Disorders 32(DSM-V) (Michael B. First, MD., et al. eds., 4th ed. 200@laintiff therefore
claims thaDr. Flint’'s opinion“directly conflicts’ with the RFC (R. Doc. 14 at 4)For that
reasonthe ALJ’s failure to explain why the opinion was not given controlling weigitdea®s the
RFC “a nullity.” (R. Doc. 4 at6). This argument fad for several reasons.

First, Dr. Maxine Flint is not a treating source as she only examinedifPlamce, on
February 11, 201@tthe Commissioner’s request. (Tr. 652-5k Clayborne v. Astrue, 260 F.
App’x 735, 737 (Bh Cir. 2008 (doctor properly rejected a®ating source where “isolated
visits” did not amount to an “ongoing treatment relationship” with dockta)nandez v.

Heckler, 704 F.2d 857, 860-61 (5th Cir. 1983) (doctor winty saw claimant twice ina 17
month periodvas not a treating physiciajaylor v. Astrue, 245 F. App’x 387, 391 (5th Cir.
2007) (“[N]othing about Taylos relationship with Dr. Weisberg establishes the ‘longitudinal’
pattern of care desceld in [the regulations]; Tayla@’two visitsto Dr. Weisberg, four years
apart, are the sort of “individual examinations” that are distinguishettom the continuous

care provided by a treating physician.Because Drilint was not a treating source ALJ

2While Plaintiff initially refers to Dr. Flint as an “examining psychologist,” &terclaims that “Dr. Maxine Flint
was a treating source.” (R. Doc. 14 at 4, 6).



was not required to give great weight to her opinion, or assess her opiniothesiactors
outlined by the Fifth Circuit itfNewton v. Apfel, 209 F.3d 448, 455 (5th Cir. 2000).

Second, the June 11, 2012 medical record finding Plaintiff had a GAF of 41 is not
attributable to Dr. Flintas Plaintiff suggestsThere is only one piece of record evidence
attributable to Dr. Flint— a February 11, 2010 Consultative Psychological Evaluation. (Tr. 652-
54). In that report, Dr. Flint actually assesses Plaintiff's GAF at 60668). The rgort from
June 11, 2012 is an Initial Assessment from the Cognitive Development Center of Bagm R
(Tr. 963-69). While the physician’s signature onltligal Assessment is not legible, Plaintiff
attributesthis evidence ta “Dr. Sanders” in her lef to the Appeals Council. (Tr. 234kither
way, the GAF score was assessed during an “Initial Assessmeént9g3-69). Thereforethis
opinion cannot be considerad that ofa treating source and the ALJ did not have to afford
controlling weight to the opinion or perform the detailed analysis requirétiton.

Aside from her treating soureggument, Plaintiff contendbather GAF scoreof 41
establishesnental limitations thaareincompatible with the RFCHowever, she suggests the
ALJ “dismiss[ed]” the scorébecause it ‘occurred only eight days prior to the June 19, 2012
hearing.” (R. Doc. 15 at 5) (quoting (Tr. 20)). r@view of the entire decisiphowevermakes
clear that the ALJ found the date of the evaluation significalytbecause it was the firsine
Plaintiff had sought mental health treatment in almost a year (Tr. 20, 967 %7®fher words,
the ALJproperlyreliedon Plaintiff's failure to obtain regular treatmeas discrediting her
allegationthat she suffexd from disabling mental impairmentélla v. Sullivan, 895 F.2d 1019,

1024 (5th Cir. 1990) (ALJ may rely on lack of treatment as an indication odlisabtlity).

% This evidencalsocontradicts Plaintiff's testimony that she was “receiv[ing] psjatical counseling . . . [tjoto
three times a week” at the time of the hearing. (Tr. 45).
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Beyond that, th physiciarassessin@laintiff's GAF did not provide an explanation for
the scorgor indicatethe objective findings, if any, upon which it was bageay.v. Barnhart,
163 F. App’x 308, 313 (5th Cir. 2006) (psychologist’s opinion was properly discraudiec
his report did “not include an explanation for the GAF rating” given to claimant). Mardbee
score was assessed during Plaintiff's initial visit with the Cognitive Dpuetat Center. The
exam notes from that visit largely record Plaintiffidogective complaints and recount of her
personal history, as opposed to the physician’s observations — further diminishing the
significance of this evidence?laintiff's GAF of 41 is likewise contradicted by twgherGAF
scores in the record- scores of 60 and 55 which indicate moderate sympton{$r. 654) (Dr.
Flint found Plaintiff had a GAF of 60 on February 11, 2010); (Tr. 977) (Dr. Michelle Browne-
Barnum found Plaintiff had a GAF of 55 on October 19, 2011); DMt 32 (A GAF between
60 and 51 inttates “Moderate symptoms (e.g., flat affect and circumstantial speech, occasional
panic attacks) or moderate difficulty in social, occupational or school functionqgféav
friends, conflicts with peers or agerkers).”).

Finally, Plaintiff s GAF scoret is not substantial evidence to contradict the RFC. For an
impairment to be disabling under the Act, it must be expected to last for dt2aasinths.
With that in mind, &GAF score alonés not dispositive o& claimant’sability to workbecause it
is not a longitudinal representation of the claimamténtal impairmentRather, &GAF scoreis
essentially &snapshot” of thenental impairment— it only considers the claimant’s functioning

“at the time of the evaluation atite score can greatly fluctuate over timétiite v. Colvin,



2013 WL 441335 at *9 (S.D. Tex. Aug. 12, 20£3And so Plaintiff's scoresimply represents
herlevel of mentafunctioning on June 11, 2012.

Plaintiff points b no other evidence to suggest that substantial evidence does not support
the ALJ’'s RFC assessment. And so, the Court finds Plaintiff's first assigroherror is without
merit.

B. Ability to Sustain Work Activity

Plaintiff suggestshat undeiatson v. Barnhart, 288 F.3d 212 (5th Cir. 2002), the ALJ
was required to consider her “ability to sustain wlated activities on a regular basis” because
the evidence suggests that fyenptomsof heranxiety, depression, headaches, CF& aeck
impairment “wax and wanée” (R. Doc. 14 at 6). Put another way, in addition to finding
Plaintiff's impairments didhot prevenherfrom obtaining employmentVatson required the
ALJ to separately consider whether she wdaddable to maintain that employmeiftlaintiff
supports this contention by pointing to instances in whlgfsicianshave describetler anxiety,
depression, headaches and neaik as “chronic and/or recurring.” (R. Doc. 14 at)6(diting
(Tr. 367, 473, 511624, 627636, 652-54, 680-83, 68969)). She further suggests that her
diagnoses of CFS, “by definition,” clearly involves “waxing and waning.” (RcDL4 at 7).In
response, the Commissioner argues that even if Plaintiff's symptoms waxedrsed] w
“Plaintiff fails to establish thatdr symptoms, even at their worst, were sufficiently severe as to
prevent her from holding a job for a significant period of time.” (R. Doc. 16 at 8). The Court
agrees

Plaintiff insiss thather symptomsvax and wane simply becaustee was diagnosed with

chronic fatigue syndrome and either “chronic” or “recurrent” anxiety, dapresseck pain, and

* Recognizing these differences, the Commissioner has advised that tRest@l . . . iendorsed by the Aatican
Psychiatric Association” and itltbes not have a direcorrelation to the serity requirementsof the Social
Security Act. 65 Fed. Reg. 50746, 5073765 (Aug. 21, 2000).

9



headachesHowever, “[tlhe mere presence of some impairment is not disabling pdawseifir
must show that ] wasso functionally impaired by [her diagnosed conditions] that]svas

precluded from engaging in any substantial gainful activithainesv. Heckler, 707 F.2d 162,

165 (5th Cir. 1983). To cast doubt on the RFC assessment, Plaintiff would have to show that her

“waxing and waning” impairmengsroduce disabling symptoms when actveecurring She
has failed to make this showing.

Themajority of therecords cited b¥Plaintiff arefrom various emergency room
physicians who examindteronone occasion Their descriptionsf Plaintiff's impairments as
either “chronic or recurrenre attributable tbersubjectively reportechedical historyas
opposed to objective medical findings. (Tr. 367) (during an August 11, 2010 emergency room
visit, Plaintff reporteda history of “chronic’headachs); (Tr. 473) (during a March 2, 2011
emergency room visit, Plaintiff reported a “history of chronic neck pain” (Tr. 4@@)was then
diagnosed with chronic neck pain by a dimee examiningeR physician); (Tr. 511) (during
July 2010 emergency room vidilaintiff reporteda history of recurrent migraines (Tr. 509));
(Tr. 65254) (on February 11, 2010, one-time examining psychologist, Dr. Flint, diagnosed
Plaintiff with “mild, recurrent” depressign(Tr. 689) Plaintiff presergd to the emergency room
on March 2, 2012 (Tr. 673-93) complaining of anxiety and increased stress, she was diagnose
with acute anxiety and acute neck pa(y. 967) Plaintiff was diagnosed with recurrent
depression at her initial visit to the Cogn&tildevelopment Centafter relaying her history of
depressive symptomsPut into catext, the characterization ofdhtiff's impairments as
chronicor recurrents theresult of Plaintiff’'s reported medical history as opposed to a

longitudinal treatmentelationshipwith the examining physiciansTherefore, this is insufficient

10



to demonstrate that her impairments wax and wane to a degree that would recplirétthe
perform aWatson analysis.

Otherwise, the medical records show that Plaingithersuffers from disabling
symptoms or symptoms that “wax and wand=br example, Plaintiffrequently exhibited full
or normalrange of motion in her extremitiggackor neck;full or normalstrength andintact
sensory. (Tr. 361, 368, 374, 419, 449, 472, 480, 491, 628, 629, 71¢fB2& normal range of
motion); (Tr. 361, 368, 374, 420, 449, 629, 631, 636, 716, @@Bmal strength); (T1361, 368,
373, 374, 420, 461, 480, 636, 825) (no numbnessmsory intact).On occasion, Plaintifilso
denied any symptoms of headaches, back pain, depression or anxiety. (Tr. 373, 395, 624, 628,
631, 635)denies headacheg)r. 367, 373) (denies back pain); (Tr. 623, 627, 630) GBhies
feelings of depressioand hopelessness). As the ALJ pointed out, the record also demonstrates
that Plaintiff went relatively long periodd time without refilling her prescription medications,
which indicates her impairments were not disabling. (Tr. 19, 973, 981); (Tr. 993) (on June 11,
2012 Plaintiff did not report that she toaky medications).

The record does not support Plaintiff's allegations of “chrooi@ven “recurrent”
disabling symptomsAs such, Plaintiff has failed to show that substantial evidence does not
support the RFC or that the ALJ should have determined whether her symptoms precluded her
from sustaining employment.

C. Chronic Fatigue Syndrome

Plaintiff finally argues that the ALJ “erred in failing to consider Plaintiffter@hic
Fatigue Syndrome (CFS) in her RFC assessment and her final disabilityidatem.” (R. Doc.
14 at 8). According to Plaintiff, she was diagnosed with CFS in April and June of 2011 (Tr. 624,

632), by a treating source, Dr. Trenton Hinds of the Teche Action Clinic. (R. Doc. 9-19). Thi

11



diagnosis “should haveet off ‘alarms’ warranting consideration because of the close association
between CFS and fibromyalgia and the fact that the Social Security Adatioistnow

considers this impairment serious enough to warrant an expansive discussion oingle a s
Social Security Ruling.” (R. Doc. 14 at 9). But the ALJ, according to Plaindii, fiot even

mention, let alone consider,” Dr. Hind’s medical opinion diagnosing Plaintiff with GEDdc.

14 at 10).

Plaintiff is correct that the ALJ did not mentiorr lakagnosis of CFS. However, the ALJ
extensively discussed theeatment records in the administrative transcript, ool those from
Dr. Hinds and other examining physicians at the Teche Action Clinic. The ALJ ecerssid
the actuatreatment recals in which Dr. Hinds diagnosed Plaintiff with CFS, along with 9 other
impairments. (Tr. 18, 624, 632)herefore, there is no merit to Plaintiff's contention that the
ALJ ignored Dr. Hinds’ medical opinion.

Otherwise, Plaintifargues that her diagnosis of CFS, alone, warrants refoand
consideration by the ALJ. The fact that Plaintiff has been diagnosed with CF&fisiest to
warrant remand. Aga, it is the actual limitation(esulting fromanimpairment and not the
impairment itself that iselevant to establishing disability. Plaintiff harps on her diagnosis
without ever mentioning any limitations resulting from her CFES that might conflict wath th
ALJ’s determinations.

The SSA recognizes that CFS may beedicdly determinablampairment. But unlike
the Center for Disease Control, which permits a diagnosis of CFS sasfn a patient’s
subjectivecomplaints the SSA requires a diagnosis of Gb%&dditionallybe accompanied by
“medical evidence, consistirgf medical signs, symptoms and laboratory findifgsfore a

diagnosis of CFill beconsidered a medically determinable impairm&&R 992P, 1999 WL

12



271569, at *1 (April 30, 1999)The SSA advises that ‘medical signs’ must be “clinically
documented over a period of at least 6 months” and may include “palpably swollen or tende
lymph nodes on physical exam; nonexudative pharyngitis; persistent, reproducible mus
tenderness on repeated examination, including the presence of positive tendgoiparmyts

other medical signs consistent with medically acceptable clinical practiceSSR 992P, 1999
WL 271569, at *3.

Dr. Hinds is the only physician to diagnose Plaintiff with CFS and that diagnosis only
appears in his treatment records am¢hoccasions betwedmpril 14, 2011 to June 2, 2011 a—
period of less than 2 months. (Tr. 624, 632, 636). Therefore, Plaintiff cannot shoerthat h
diagnosis was consistently accompanied by objective medical signs foo @ies months
where the diagosis itself was only made over a period of two months. Moreover, Dr. Hinds
provides no explanation for his diagnosis, nor deesdicatehe signs, symptoms or laboratory
findings, if any thatsupported his conclusion. (Tr. 624, 632). Dr. Hirtds&tment records
likewise do not indicated that he performed any of the diagnostic tests cited PORPRhat
should accompany a diagnosis of CFS. (Tr. 623-628)SSR 992P, 1999 WL 271569, at *3-4.
Instead, the only relevant notes throughout hisrireat records aref Plaintiff’'s subjective
reports of fatigue, which she attributed to “pain” in May of 2011. (Tr. 624, 628, 632).
Otherwise CFS is not mention in the record after June 2, 2011 (Tr. 624). Plaintiff also did not
allege CFS aasevere odisabling impairment before the ALJ. (Tr. 72, 157, 415) (alleging
disability based on sciatica, neck pain, herniated lumbar disc and facet joirdrdéter, back
problems, anxiety and depression). Therefore, the record indicates that the ALJ didmnot e
failing to discuss Plaintiff’'s CFS in her opinion as the medical evidence idiansaif to

establish CFS as a medically determinable impairment.
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V. CONCLUSION
For the reasons discussed abdVdS ORDERED that the decision of the
Commissioner IAFFIRMED and that Plaintiff’'s appeal BENIED with prejudice .

Signed in Baton Rouge, Louisiana, on March 4, 2015.

QRO N o

RICHARD L. BOURSEO!S. JR.
UNITED STATES MAGISTRATE JUDGE
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