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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

ALLEN WILLIAMS CIVIL ACTION NO. 14-382
VERSUS JUDGE JOHN W. deGRAVELLES
E.l. du PONT de NEMOURS AND MAG. JUDGE STEPHEN C.
COMPANY RIEDLINGER

RULING AND ORDER

Before the Court is E.l. du Pont déemours and Company’'s Motion for Partial
Dismissal, or in the Alternative, Motion fd?artial Summary Judgment (“Motion for Partial
Dismissal”). (Doc. 9). Plaiift opposes the motion. (Doc. 15Yhe Court has jurisdiction
pursuant to 28 U.S.C. 88 1331 & 1343 and 42 ©.8 2000e-5(f)(3). Oral argument is not
necessary.

After carefully considering the law, factand arguments of the parties, Defendant’s
Motion for Partial Dismissal is granted in partagenied in part. Defendants’ motion is granted
in that, as a matter of law, Plaintiff's 8§ 198kims that arose prior to June 20, 2010 are time
barred by the four year statute of limitations under 28 U.S.C. § 1658(a). Defendants’ motion is
granted in that, as a matter of law, Plaintiffgle VII claims that anse prior to 2010 are not
actionable as discrete discriminatory acts hseaPlaintiff failed toadministratively exhaust
these claims.

Furthermore, to the extent that DuPont’'s motion was intended to reach a hostile work
environment claim, DuPont’s Motion for Parti2lsmissal is denied without prejudice. DuPont
is granted leave to file a motion to dismiss on this issue. In all other respects Defendant’'s motion

is denied.
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Relevant Factual and Procedural Background

A. Introduction

This case arises out of Deftant’s, E.l. du Pont de Nemours and Company (“DuPont”),
alleged unlawful employment piaes. Plaintiff, Allen Willians (“Williams”), brought suit
pursuant to Title VII, 42 U.S.C, §2220e-5(#)dag82000e-5(f) alleging racial discrimination and
retaliation. (Doc. 1, p. 18). Furthéwilliams amended his complaint to assert that DuPont is
liable under 42 U.S.C. § 1981. (Doc. 13, p. 3). DuReskeking partial dismissal of Williams’
claims or partial summary judgment.

As a preliminary matter, DuPont has withdrawgrequest for dismistaf paragraphs 47
and 56-64 of Williams' Complaint. (Doc. 25, p. 1 n. B)ese paragraphs concern the events that
occurred in and after December 2010. As thesmtsvare no longer at issue for this motion, the
Court will only briefly summarize these allegations below.

B. Plaintiff's Allegations

1. Williams’ Allegations Regarding his Early Years at DuPont

Williams alleges that he has worked at DuPont Burnside plant since 2000, when he was
initially hired as a “Tank Car Loader.” (Congpht, Doc. 1, p. 2 T 6). Williams asserts that
“[rJacial discrimination has been an ongoing problem at the Burmd#dd since 2002[.]Td. at
7. Williams claims that in 2002 “George Valentiff¢alentine”), a white male, manipulated his
way to the position of Operations Supervisarsting Percy Bell (“Bell), a black man, who had
been tapped for and had begun training for the positidn.”

Williams contends that Valentine “often refeto African American employees as ‘the
brothers’ and to Caucasian empeg as ‘buddy,’ ‘bud’ or ‘bubba.’ld. at { 8. Williams asserts

that “Valentine encouraged anvironment that treated Caucasianore favorably than African-



Americans.” (Doc. 1, p. 3 1 9). Williams asserts that Valentine “would assign African-Americans
to perform the more physically demanding tasksl instruct Caucasians who held the same
position to leave that type @fork for ‘the brothers.’ ’1d.

Williams alleges that “[w]hile he was a railclyader, he frequently loaded eight to ten
railcars per day while Caucasian employees onlgewequired to load two to three cars per
day.” (Doc. 1, p. 3 T 10). Willilams asserts tiZll, a 35-year employee of DuPont, has
previously testified that “the railcar job is the hardest job on the plant, and [Valentine] used that
as, like, his strap you knowld. § 11. DuPont admits that thestimony was given, but denies
the conclusion drawn from it by Plaintiff. (Doc. 10, p. 3 1 11).

Williams alleges that Valentine would ordeim to move cars that had already been
loaded or that he would creatéher work for him and other A€an American workers. (Doc. 1,

p. 3 1 10). Williams contends that “Caucasiarpkyees were not required to do such extra
work; instead Caucasian employees were allowesit ia the control rom, joking and clowning
around during those timedd.

Williams alleges that “African Americaemployees were required to do work that
required wearing an acid suit ... amtheir Caucasian counter gawith less seniority were not
required to do that work.” (Doc. 1, p. 3, § 13). Williams asserts that this “was oppressive.”
Williams further alleges that Valentine “aggressively supervised and monitored African-
American employees to watch for mistakes and imposed discipline on them when Caucasian
employees would not receive disciplifoe the same conduct.” (Doc. 1, p. 4, 1 14).

Williams alleges that Valentine previously testified that if he based a decision he made on
race, that it would be a racidecision. (Doc. 1, p. 4, 1 15). DuPont admits that Valentine gave

the testimony. (Doc. 10, p. 3, § 15). Williams further asserts that in 2002, Ryan Becnel, a



Caucasian, and Bryan Geasan, an African Ameriegere hired as tank car loaders. (Doc. 1, p.
4, 1 16). Williams contends that Geasan workatth him on a twelve hour shift, from 11:00
a.m. until 11:00 p.m., while Becnel worked a tveehour shift from 5:00 a.m. until 1:00 p.fd.

at 1 17 Williams asserts that Valentine “told [Becnel] ... to ‘leave the work for the brothers,” ”
when Becnel left work at 1:00 p.rial.

Williams alleges that “[tlhroughout his employmext DuPont, [he] has felt the need to
stay out of the way of [Vald¢ime], working in fear of whatvalentine may do to him or
encourage others (who cooperate with Valentine including Plant Mahégeis to him.” (Doc.

1, pp. 45 1 18). Williams claims that he was felaofucomplaining because he did not want to
get in trouble or lose his johd.

Williams contends that in 2007, two positions in operations became available. (Doc. 1, p.
5 1 19). Williams asserts that he overheard a white male coworker, lvy Alberes, say that Becnel
should be put in operations aové&easan because “there reveenough colored people in
operations.”ld. Williams alleges that Alberes was “in good graces with [Valentine] and [was]
known to be one of the ‘good ole boysld: Williams alleges that he was moved into operations
along with Becnel, while Geasan, who wasrensenior than Becnel, was terminatied.at § 19-

20.

Williams alleges that when he was initially assigned to work in operations, his senior
shift partner, as well as mentor and traineas Jeff Simoneaux. (Doc. 1, p. 5 § 22). Williams
alleges that after he became an operatd@0@7, “he was communicati over the plant-wide
radio system, and [Valentine] came on the plaike radio, after [him], and corrected [his]

grammar, telling [him] how he was supposegtonounce the words he was using.” (Doc. 1, p.



5 1 21). Williams asserts that other employeesrd Valentine and “commented on it which was
hurtful and embarrassing to [him]d.
2. The Alleged Shift Change

Williams alleges that in December 2009 heatd rumors of a pending shift change that
would affect him. (Doc. 1, p. 6 1 24)illiams contends that on January 20, 20408:56 a.m.,
Valentine sent an email to all of managementhita, and to others, which stated that he and
Nathaniel Rapp would be assigned to new shidtsat § 25. Williams asserts that he and Rapp
were the two African Americans on “the shiftld. Williams claims that Valentine reassigned
him to a shift with Rapp because Rapp was “considered at the plant to work haphazardly and in a
disorganized fashion.td. Williams alleges that the reassignment “would make it easier for
[Valentine] to find errors made by [himhd would hinder his growth as an operatda.”

Williams asserts that the January 20, 2010 estaied that the changes would strengthen
the shift. (Doc. 1, p. 6 § 26). Williams claims that this implied that he and Rapp were not
performing well in their current positionsl. Williams alleges that his “reputation was damaged
by this email and his chances of receiving promotions diminished as a régulEUrther,
Williams claims that he “was never approached privately regarding the email or its comtents.”

Williams contends that Simoneaux sent an email to Valentine and other DuPont
managers on January 20, 2010, “expressing hiseros about the apparent discrimination and
harassment of his African American co-workénsjuding [Williams], and requested a meeting.”

(Doc. 1, pp. 6-7 T 27). Wiliams alleges that aed Simoneaux “each met with the plant

! While January 20, 2010 was the date that Williams alleges that the email stating he would be subject to a shift
change was sent out, Williams’ EEOC charge asserts #hahift change occurred on January 24, 2010. (Doc. 9-2,

p. 1). The Court construes this apparent discrepandyiliams being informed of the shift change by the January

20 email, and that the shift change did not occur until January 24.

2 |t appears that Williams is alleging that he and Rappe the only two African Americans on a specific shift.
However, it is not clear which shift he is referring to ia bdomplaint. Even so, it is reasonable for the Court to infer

that Williams is referring to the shift he wasrking on prior to the alleged shift change.
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manager, Don Janezic, regaglitheir concerns over the ghdhange.” (Doc. 1, p. 7 1 28).
Williams claims that Janezic “said they would have to deal with [Valentitee].”

Williams alleges that on January 21, 2010, “Simoneaux sent an email to [Valentine] on
behalf of himself, [Williams] and others affted by the shift change, invoking the formal
grievance procedure pursuant to plant policy.” (Doc. 1, p. 7 1 29). Williams contends that on
January 25, 2010, “[he], [Simoneauxihd [Rapp], the other AfricaAmerican affected by the
shift change, drafted a documengaeding the racial discriminaticat DuPont and their intent to
file a grievance.” (Doc. 1, p. 7 1 30). Williamgther claims that on ¢hmorning of January 26,
2010, “[Valentine] directed [Simoneaux] to conmto his office.” (Doc. 1, p. 7 T 31). Williams
asserts that “[Simoneaux] told [Valentine] that his two co-workers, including [Williams], felt that
Valentine was discriminating amst them and asked to have a meeting, pursuant to Plant
procedure, with [Valentine], [Williams] and theher shift-workers affected by the shift change.”

Id.

Williams asserts that Simoneaux “delivertbeg document to [Valentine] on January 26,
2010 and referred to the grievance procedure lwhilowed the workerqwolved to meet with
the Plant Manager to discuss the situatiofdoc. 1, pp. 7-8 T 32). Williams alleges that
Valentine “grabbed the procedure book out ah&ieaux’s hand and threw it across the room
and said, ‘l don't give a S-H-I-T what it saysthe book, I'm not meeting with y’all, and that’s
it.” ” (Doc. 1, p. 8 T 32). Williams claims th&moneaux contacted Human Recourses (“HR”),
and that over the next several months he and®theolved met with various members of HR as
part of an investigation &t began. (Doc. 1, p. 8 1 33).

Williams alleges that during the Spring of 2010, “Caucasian employees made derogatory

comments about [Williams], [Rapp], [Simoneauahd Leo Scott because they met with



DuPont’'s [HR] department about the discrimimgtactions of [Valentine].” (Doc. 1, p. 8 1 34).
Williams contends that “by April 1, 2010, notesdhalready been prepared by [HR] detailing
statements to [HR] that had been taken femmployees, including [Williams].” (Doc. 1, p. 8 1
35).
3. The Alleged Retaliation

Williams claims that on April 6, 2010, he received a write-up, a form of discipline. (Doc.
1, p. 8 1 36). This was the first in his career at DuRdntWilliams contends that while he was
working loading trucks, a truck “came in withe unloading hose still hooked up; however, the
hose was lying secured in the hose tray.” (Do@pl,8-9 1 36). Williams alleges that the truck
“was properly loaded, seals were placed on theadand the rear outlet valve was secured, but
the hose was still connected in the rear.” (Dbcp. 9 1 36). Williams aims that “DuPont’s
safety coordinator, T. J. Ozbun, noticed thadted hose but did not mention anything to the
truck driver.” Id. Williams asserts that Ozbun went tcethontrol room to find out who was
loading the truckdd.

Williams alleges that when Ozbun found outwes the one loading trucks, “Ozbun then
said that he had seen the enddfose attached to the backadfrailer and thabhe was going to
tell [Valentine].” Id. Williams claims that “Valentine caltePlaintiff over the radio and ordered
him into his office and gave him a write-up.” Willies alleges that Ozbun is part of Valentine’s
“good ole boy network.Td.

Williams claims that he “was accused of violating a procedure, but there was no
procedure saying that one could not load a truck that was hooked to a hose, as long as it was
flanged at the end.” (Doc. 1, p. 9 § 37). Williantleges that “[n]Jo such procedure was cited in

the write up.”ld. Williams contends that he “wrote his objections on the bottom of the write-up



and stated that he had just met with [HR] prior to the write-lap Williams asserts that writing
on the bottom of the write-up ridicate[d] his belief that the write-up was retaliatorid”
Further, Williams claims that he immedft went “to the plant manager’'s office and
complained, but the plant manager tookaction and said not to worry about ild.

Williams alleges that he returned to Valentine’s office at a later time and requested a
copy of the write-up. (Doc. 1, p. 9 1 38). Willianssarts that “Valentine had the write-up on his
desk and picked it up and threw it at [himld? Williams claims that he picked up the write-up,
went and made a copy, and “[w]hee returned with the original/alentine snatched it out of
his hand and slammed it on his dedkl” Williams alleges that he “was extremely hurt by this
conduct” and that “he had never brokany rules or had a write-up befordd. Williams
contends that this “treatment was retaia for his recent meetings with [HR]ld.

Williams claims that “[s]hortly after the ament regarding the fuel hose, it was
determined that the truck was legal by plant standards.” (Doc. 1, p. 9-10 § 39). Williams asserts
that even though the truck was determined to galldne “still had a writeup in his file.” (Doc.

1, p. 10 ¥ 39). Williams alleges that “DuPont ngaraent enforced rules against [him] that had
not previously been enforced created rules to depe him of his federally protected rights.”
(Doc. 1, p. 10 1 40). Williams contends that “DuPont supervisors intentionally tried to find a rule
that they could say [he] broke order to retaliate agnst him for talking tqHR] about racial
discrimination at the plant/d.

Williams alleges that “Caucasian workers were not written up for such things.” (Doc. 1,
p. 10 1 41). Williams claims that during his employment, “three Caucasian employees melted

down the S@ unit, which could have had disamis effects on their coworkers and the



community.”Id. Williams contends that “these three @aoyees were not sent home and did not
receive write-ups or notes to fildd.

Williams further claims that “Damon Babianother Caucasian employee, violated a life
saving rule by removing a hose from thes;$@anifold without wearig proper protective gear.”
(Doc. 1, p. 10 1 42). Williams alleges that tkislation “was committed in front of the Plant
Manager, Tom Miller.1d. Williams contends that “Babin was not sent home and did not receive
a write up or note to file.Id.

Williams asserts that he “timely filed a Charge of Discrimination with the Equal
Employment Opportunity Commssion ... in accordance with BtVIl, 42 U.S.C. §2000e-5(e).”
(Doc. 1, p. 18). However, Williams is not specific tasthe date he filed the charge. Even so,
DuPont attaches his charge to their motioniclvtshows that his charge was filed withe EEOC
on September 13, 2010. (Doc. 9-2, p. 1).

4. Events In and After December 2010

As the events after theleged retaliation are not at igsun this motion, they can be
quickly summarized. Williams alleges that he vsabject to heightened job scrutiny after the
shift change and write up. (Do®-2 p. 10). Williams assertsahhe was out of work for
extended periods of time after themseents in 2010 awell as 2012 and 2018d. at pp. 10-15.
Williams contends that he was docked two hours pay in 2013 because he was denied permission
to make up hourdd. at 16. Williams alleges this denial svaenconsistent with DuPont Polichd.
Further, Williams asserts that on January 24, 2014 he was required to take twelve hours of
vacation time when he was unable to get to warkause of icy roads. (Doc. 1, p. 16). Williams

asserts that a Caucasian co-worker was not edjtirtake vacation time for the same evddts.



Williams asserts that DuPont violated TiMd by racially discriminating against him and
retaliating against him. Williams also asserts in his amended complaint that DuPont is liable
under 42 U.S.C. § 1981.

Il. Present Motion

DuPont now moves for disssal pursuant to Fed.R.Civ.P2(b)(6). (Doc. 9). DuPont
alternatively moves for somary judgment pursuant to Fed.R.Civ.P. 56. (Doc. 9).

A. DuPont’'s Argument

DuPont argues that Williams failed to admsinatively exhaust the alleged discrete acts
that occurred prior to thelabged January 24, 2010 shift chan(f@oc. 9-1, p. 4). DuPont argues
that Williams failed to timely file charges with the EEOC for the following claims: Williams’
claim that he was required to load more ragdéan his Caucasian co-workers; Williams’ claim
that supervisors would not let him wait in the eohtoom and created more work for him to do,
but allowed Caucasian co-workers to waittie control room; Williams’ allegation that he
perceived a hostile environment and why he didcoeatplain about Valentine prior to 2010, and;
Williams’ allegation that Valentine correctedshgrammar over the plant-wide radio system.
(Doc. 9-1, pp. 5-6). DuPont argues that thesalm@ete discriminatory acts that Williams failed
to exhaust administrative remedies for becdnestiled to file a charge with the EEOG.

B. Williams’ Argument

Prior to fiing a memorandum in opposition, Wiliams amended his complaint on
September 23, 2014 to include allegations Bwaont is liable under 42 U.S.C. § 198{Doc.

13). Williams argues that the allegations in his complaint are not discrete discriminatory acts.

(Doc. 15, pp. 3-4). Williams claims that the allegations in his Complaint fall under the

? Williams also argued that his amended complaint rendered moot DuPont’s request to dismiss his claims for
occurrences after 2010. However, as DuPont has withditawaquest to dismiss these claims, the Court need not
address this argument.
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continuing violations doctrindd. Williams asserts that “his original complaint regarding pre-
2010 conduct on the part of [DuPomflude allegations of unldw promotion and transfer.”
Id. Williams argues that these allegatidase supportive of a continuing violationd.

C. DuPont’s Reply

DuPont argues in its regithat 42 U.S.C. § 1981 is seb} to a four-year statute of
limitations. (Doc. 25, p. 2). DuPont claims tHacause Williams amended his complaint on
September 23, 2014, Williams claims priorSeptember 23, 2010 are time barred. (Doc. 25, p.
2-3). DuPont asserts that Williams claims fttheere included in [his] EEOC Charge ... are time-
barred from recovery under § 1981.” (Doc. 25, p. 3).

Furthermore, DuPont asserts that all discracts which occurred more than 180-days
prior to Williams September 13, 2010 EEOC Gjemare time barred. (Doc. 25, p. 4). DuPont
claims that the January 24, 2010 allegation concerning the schedule change is also time barred.
Id. DuPont argues that the 180-day limitation leggpbecause, even though Louisiana is a 300-
day deferral state, Williams “did not initiatecéaim with a state or local agency, nor are his
claims based on state law.” (Doc. 25, p. 5).

Finally, DuPont argues th#te continuing violations doctrine does not apply because the
Supreme Court rejected the tioming violations doctrine ilNational Railroad Passenger Corp.

v. Morgan 536 U.S. 101, 113 (2002). (Doc. 25, p. 6)Pbat contends that Williams pre-2010
allegations constitute discrete discriminatagts which are sepdea actionable “unlawful
employment practice[s].” (Doc. 25, p. 7). DuPasserts that because Williams pre-2010 claims

fall outside the filing period, they are not actionakde.

* DuPont filed a Reply Memorandum (Doc. 18) which infed the Court that it would file a timely memorandum
to rebut Williams’ Memorandum in Opposition. DuPont subsequently filed a Supplemental Memorandum in
Support. (Doc. 25). For the purposes of this motion, the Court treats DuPont’'s Supplellemorandum as a

reply.
11



D. Williams’ Supplemental Argument

Williams counters that his amended conmiaasserting a claim under 8 1981 relates
back to his original filing day of June 20, 101Gsuant to Fed.R.Civ.P. 15(c)(1)(B). (Doc. 40, p.
2). Williams argues that his claims are “viable ... for any discriminatory actions by DuPont on or
after June 20, 2010I4d.

Williams further claims he had 300 days to file his EEOC Charge for his allegations
related to the shift change besau_ouisiana is a deferral statgh a work sharring agreement
with the EEOC (Doc. 40, p. 3). Williams assertatthecause of the work sharing agreement, a
filing with the EEOC serves the charge ¢ime Louisiana Commission on Human Rights
("LCHR"), which has the authority to rehe his employment disenination claim. [d.). Thus,
Williams argues that, pursuant to the work share agreement, because he filed his charge timely
with the EEOC, he also filed it timely with the LCHR.

Further, Williams asserts th&organ did not overrule the Fift Circuit's continuing
violations doctrine. (Doc. 40, p. 5 n. 7). Williarasggues that the Fifth Circuit has continued to
apply the continuing wiations doctrine podt#iorgan Id. However, Williams asserts that pre-
2010 “allegations DuPont argues are time barredre provided as ‘background evidence in
support of a timely claim.” ” (Doc. 40, p. 6 n. 8) (quotikgrgan 536 U.S. at 113). Williams
asserts that his allegations that he “wasddrto load significantly more railcars than his
Caucasian coworkers provides backgrounohtwe recent acts of discriminationd:.

Finally, Williams argues that he has alleged sufficient facts to state a claim for relief
under the “hostile work environment” theory.d® 40, p. 6). Williams contend that “[c]ourts
look at all the circumstances present in thekmenvironment when assessing a hostile work

environment claim, including ‘the frequency oéttliscriminatory conduct; its severity; whether
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it is physically threatening or humiliating, @ mere offensive utterance; and whether it
unreasonably interferes with an employee’s work performandé.’(tjuotingMorgan, 536 U.S.
at 117. Williams claims he has alleged frequemdi severe discriminatory conduct, which was
humiliating and interfered with his work performanize.
II. Motion to Dismiss Standard
In Johnson v. City of Shelby, Mississigpr4 U.S. , 135 S.Ct. 346 (2014), the
Supreme Court has explained, “Fealgrleading rules call for “ghert and plain statement of the
claim showing that the pleader is entitled tief¢’ Fed. Rule Civ. Proc. 8(a)(2); they do not
countenance dismissal of a complaint for impdrétatement of the legtheory supporting the
claim asserted.ld., 135 S.Ct. at 346-347 (citation omitted).
Interpreting Rule 8(a) anbiwombly the Fifth Circuit explained:
The complaint (1) on its face )(dnust contain enough factual
matter (taken as true) (3) to raia reasonable home expectation
(4) that discovery will reveal relevant evidence of each element of
a claim. “Asking for [such] plausible grounds to infer [the element
of a claim] does not impose a probability requiremeatt the
pleading stage; it simply calls for enough facts to raise a

reasonable expectation that discovery will reveal [that the elements
of the claim existed].”

Lormand v. US Unwired, Inc565 F.3d 228, 257 {5Cir. 2009) (quotingr'wombly 127 S.Ct. at
1965) (emphasis added).
Analyzing the above case law, our vt in the WesterBistrict stated:

Therefore, while the court is ntd give the “assumption of truth”

to conclusions, factual allegations remain so entitled. Once those
factual allegations are identifiedrawing on the court's judicial
experience and common sense, thalyais is whether those facts,
which need not be detailed or spegifallow “the court to draw the
reasonable inference that the defant is liable for the misconduct
alleged.” Ashcroft 129 S.Ct. at 1949Twombly 555 U.S. at 556,
127 S.Ct. at 1965. This analysisnigt substantively different from
that set forth inLormand supra nor does this jurisprudence

13



foreclose the option that discovery must be undertaken in order to
raise relevant information to supp@n element of the claim. The
standard, under the specific languadd-ed. Rule Civ. P. 8(a)(2),
remains that the defendant beveyi adequate notice of the claim
and the grounds upon which it is based. This standard is met by the
“reasonable inferencethe court must make that, with or without
discovery, the facts set forth a plausible claim for relief under a
particular theory of law provided there is a “reasonable
expectation” that “discovery will reveal relevant evidence of each
element of the claim.Lormand 565 F.3d at 257Twombly 555

U.S. at 556, 127 S.Ct. at 1965.

Diamond Services Corp. v. Oceanografia, S.A. De,QI¥. 10-177, 2011 WL 938785, at *3
(W.D.La. Feb. 9, 2011) (citation omitted).
Finally,in Thompson v. City of Waco, Tex@64 F.3d 500 (Cir. 2014), the Fifth
Circuit recently summarized the RUL2(b)(6) standard as thus:
We accept all well-pleaded facts as true and view all facts in the
light most favorable to the plaiftiWe need not, however, accept
the plaintiff's legal conclusions as true. To survive dismissal, a
plaintiff must plead enough facts state a claim to relief that is
plausible on its face. A claim has facial plausibility when the
plaintiff pleads factual content d@h allows the court to draw the
reasonable inference that the defant is liable for the misconduct
alleged. Our task, then, is to determine whether the plaintiff stated
a legally cognizable claim that is plausible, not to evaluate the
plaintiff's likelihood of success.
Id. at 502-03 (citations andternal quotations omitted).
V. Discussion
A. Title VIl Claims
1. Louisiana’s Status as a Deferral State
First, it must be determined whether Williatmsely filed his EEOC Charge concerning
the January 24, 2010 shift change. DuPont agluat Williams January 24, 2010 EEOC charge
was not filed timely within the 180-day timerpe and that the 300-day time period does not

apply because he did not file a charge with a Louisiana agency. (Doc. 25, p. 4).
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Williams counters that Louisiana is a 300-aeferral state with a work share agreement
with the EEOC. (Doc. 40, p. 3). Williams assertatthecause of the work sharing agreement, a
filing with the EEOC serves the charge ¢ime Louisiana Commission on Human Rights
(“LCHR"). Id.

Here, the Court agrees with Williams. The Fifth Circuit has explained that:

Pursuant to 42 U.S.C. § 2000e-5@),EEOC charge must be filed
within 180 days after the allegeunlawful employment practice.
That time period is extended to 3@ays if “the person aggrieved
has initially instituted proceedingsith a State or local agency
with authority to grant or seekelief from such practice.” 42
U.S.C. § 2000e-5(e). The Laimna Commissioon Human Rights
has authority to remedy empiognt discrimination, rendering
Louisiana a “deferral stateSeela.Rev.Stat. Ann. § 51:223gf
seq.This court has held that when a claimant submits an EEOC
charge and, pursuant to a work-sharing agreement, the EEOC
accepts it on behalf of a deferrahtst, the claimant is deemed to
have initially instituted proceealys with the state agency and the
300-day period is triggereielma v. Eureka Co218 F.3d 458,
462 (5th Cir.2000)Griffin v. City of Dallas,26 F.3d 610, 612-13
(5th Cir.1994).

Conner v. Louisiana Depdf Health & Hospitals247 F. App'x 480, 481 (5th Cir. 2007).
More recently, the Fifth Circuit has restatéwht Louisiana has a workshare agreement
with the EEOC:
The LCHR is a state agencyathhas authority to remedy
employment discrimination pursuant to a work sharing agreement
with the Equal Employment gportunity Commission (“EEOC”).
Conner v. La. Dep't. of Health & Hos®R247 Fed.Appx. 480, 481
(5th Cir.2007) (per curiam)ufpublished); La.Rev.Stat. Ann. 88
51:2231-51:2265. Because the LCHR exists, Louisiana is
considered a “deferral stateConner 247 Fed.Appx. at 481.
Kirkland v. Big Lots Store, Inc547 F. App'x 570, 572 n. 1 (5th Cir. 2013).
Thus, the filing period for the January 24, 2010, shift change was 300-days because
Louisiana is a deferral state with a work sh@ragreement with the EEOC and the LCHR has

authority to remedy employment discrimination. Williams’ 300-day deadline would have been
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November 20, 2010. As he filed his chargeSaptember 13, 2010, he was within this 300-day
deadline.
Accordingly, the Court denies DuPont’s Motion for Partial Dismissal in this respect.

a. Retaliation Claims Could not be Remedied by the LCHR until
2014

While Williams’ January 24, 2010 shift changad a 300-day deadline, Williams’ April
6, 2010 retaliation claim is subject to a 180-dagpdline. Even though neither party raises this
argument, the Court nonethsteaddresses this issue.

The filing period under Title VII is only exteed to 300 days if “the person aggrieved
has initially instituted proceedinggith a State or local agenayith authority to grant or seek
relief from such practicé 42 U.S.C. § 2000e-5(e).

As this Court has pwiously explained:

Smith v. Parish of WashingtoB18 F.Supp.2d 366, 373 (E.D. La.
2004), [held] that anti-retaliatioprovisions are absent from the
sections of the [Louisiana Employment Discrimination Law
(“LEDL™)] that prohibit discrmination based on race, color,
religion, sex and national origin. Judge Fallon reasoned in that case
that “[in the new Employment Becrimination Law, the legislature
included anti-retaliation provisions ithe sections addressing age
and sickle-cell trait discriminatiordad the legislature intended to
include parallel provisions in thether sections, they would have
done so."Smith v. Parish of Washingto818 F.Supp.2d 366, 373
(E.D. La. 2004).

Subsequent to that decision,ethegislature amended La. R.S.
51:2256 to include the LEDL, efttively overruling the reasoning

of Smith. The [2014] amendment of La. R.S. 51:2256 creates a
cause of action for retaliation ithe case of employees alleging
discrimination based on a disability, race, color, religion, sex,
national origin, or pregnancychildbirth and r&ated medical
conditions. La. R.S. 51:2256. ... However, this amendment did not
become effective until August 1, 2014. La. R.S. 51:2256. No
mention of intent to apply this amendment retroactively was made
by the legislatureSeeActs 2014, No. 756, Section 1.
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Martin v. Winn-Dixie Louisiana, IncNo. 3:13-CV-00682-JWD2015 WL 1281943, at *7-8
(M.D. La. Mar. 20, 2015)see als@antos v. J.W. Grand, Indo. CIV.A. 13-00559-SDD, 2015
WL 3456627, at *2 (M.D. La. May 29, 2019)ies v. Burkes Outlet Stores, LLNo. 2:14-CV-
03161, 2015 WL 1975844, at *4 (W.D. La. May 1, 2015).

Thus, employment retaliation claims were aotionable in Louigina prior to August 1,
2014. Even though Louisiana is a deferral stath & work share agreement with the EEOC,
Williams’ retaliation claims were subject the 180-day filing requirement because when he
filed his EEOC charge, the LCHR did not have authority to grantd&lief for retaliation.

Nevertheless, Williams’ EEOC charge was filed within the 180 day window. The alleged
retaliation occurred on April 6, 2010. Williams’ 18@y deadline would have fallen on October
3, 2010. Williams’ EEOC charge was filed onp8amber 13, 2010. (Doc. 9-2, p. 1). Thus, his
claim was timely filed with the EEOC.

In sum, Williams timely filed his racial discrimination and retaliation charges within the
respective 300-day and 18@y filing deadlines.

2. Continuing violations doctrine

Next, it must be determined whether the continuing violations applies to Williams’
claims. Williams’ admission that his pre-2010 claims are provided as background evidence in
support of his timely claim suggests he has abandoned this argument. However, Williams’
extensively briefs this issue in both Hiéemorandum in Opposition and his Supplemental
Memorandum in Opposition. Thus, the Court will address this argument.

DuPont argues that the continuing violations doctrine does not apply because the

Supreme Court rejected the tioming violations doctrine itMorgan (Doc. 25, p. 6). DuPont
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argues that William’s pre-2010 claims constitute s discriminatory acts which are separate
actionable “unlawful employmenptractice[s].” (Doc. 25, p. 7).

Williams counters thaMorgan did not overrule the Fifth Ciwgt's continuingviolations
doctrine. (Doc. 40, p. 5 n. 7). Williams argues tteg Fifth Circuit has continued to apply the
continuing violations doctrine postorgan Id.

Here the Court agrees with DuPont.Nat'l R.R. Passenger Corp. v. Morgd&86 U.S.
101, 122 S. Ct. 2061 (2002), the Supreme Court explained:

[Dliscrete discriminatory actsre not actionable if time barred,
even when they are related to acts alleged in timely filed charges.
Each discrete discriminatory tastarts a new clock for filing
charges alleging that act. Theacpe, therefore, must be filed
within the 180- or 300-day timeperiod after the discrete
discriminatory act occurred. The existence of past acts and the
employee's prior knowledge of their occurrence, however, does not
bar employees from filing chargedout related discrete acts so
long as the acts are independendigcriminatory and charges
addressing those acts are themselves timely filed. Nor does the
statute bar an employee from using the prior acts as background
evidence in support of a timely claim.

Id. at 113.

The Supreme Court further explained that:

Discrete acts such as termination, failure to promote, denial of
transfer, or refusal to hire aeasy to identify. Each incident of
discrimination and each retakay adverse employment decision
constitutes a separate actiormablinlawful employment practice.
[An employee] can only file a charge to cover discrete acts that
“occurred” within the ppropriate time period.

Id. at 114.

Furthermore, while it is true that the Fif@ircuit has continued to apply the continuing
violations doctrine podtdorgan the Fifth Circuit has held thavlorgan has limited the
doctrine’s applicability. First, the Fifth Circuitas explained the contimg violations doctrine
this way:
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[The Fifth Circuit] has consist¢ly held thatthe continuing
violations doctrine is equitabl in nature and extends the
limitations period on otherwise tenbarred claims only when the
unlawful employment practice mdests itself over time, rather
than as a series of discrete aétgank v. Xerox Corp.347 F.3d
130, 136 (5th Cir.2003)see also Huckabay v. Moor&42 F.3d
233, 238-39 (5th Cir.1998). Under ethcontinuing violations
doctrine, a plaintiff is relieved of establishing that all of the alleged
discriminatory conduct occurredithin the actionable period, if
the plaintiff can show a series i@lated acts, one or more of which
falls within the limitations periodrelton v. Polles315 F.3d 470,
487 (5th Cir.2002)qiting Messer v. Mend,30 F.3d 130, 135 (5th
Cir.1997)). The end goal of the doning violation theory is to
“accommodate plaintiffs who can show that there has been a
pattern or policy of discrimirieon continuing from outside the
limitations period into the statutohynitations period, so that all of
the discriminated acts committed as part of this pattern or policy
can be considered timelyCelestine v. Petroleos de Venezuella
SA, 266 F.3d 343, 352 (5th Cir.20019ee also Hardin v. S.C.
Johnson & Son Inc167 F.3d 340, 344 (7th Cir.1999).

Pegram v. Honeywell, Inc361 F.3d 272, 279 (5th Cir. 2004).
The Fifth Circuit then explained haworgan has limited the doctrine:

The Supreme Court recently clai the limits of the continuing
violations doctrine. INat.'l R.R. Passenger Corp. v. Morgdhe
Court held that discrete discringtory acts are not actionable if
time barred, even when they are related to acts alleged in timely
filed charges. 536 U.S. 101, 11122 S.Ct. 2061, 153 L.Ed.2d 106
(2002). Thus, each discriminatorytatarts a new clock for filing
charges alleging that add. In contrast to discrete acts, the Court
carved out an exception for claims based on a hostile work
environment. Noting that repeatednduct constitutes a part of the
nature of hostile environment atas, the Court held that hostile
environment claims “will not be time barred so long as all acts
which constitute the claim are paf the same unlawful practice
and at least one act falgithin the time period.”ld. Therefore,
Morgan makes clear that claims bdsen discrete acts are timely
only where such acts occurredthin the limitations period, and
that claims based on hostile envingent are only timely where at
least one act occurred ritug the limitations period.

Id. at 279-80 (5th Cir. 2004).
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Here, Williams has argued that “his origimamplaint regarding pre-2010 conduct on the
part of [DuPont] include allegations ohlawful promotionand transfer” (Doc. 15, pp. 3-4)
(emphasis added). These allegations are cleastyeate discriminatory acts. Thus, each had their
own 180- or 300-day filing period. Williams ha®t alleged that charges regarding these
allegations were filed. Accordingly, Willas’ pre-2010 allegations are not actionable.

Even so, Williams’ pre-2010 allegations mayused as evidence in support of his timely
claims because Title VIl does not “bar an eoyple from using the prior acts as background
evidence in support of a timely claimMorgan 536 U.S. at 113. Therefore, as Williams’ pre-
2010 claims are not actionable under Title VIl ascBte discriminatory acts, DuPont’s Motion
for Partial Dismissal is granted in this respect.

3. Williams’ Hostile Work Environment Claim

Finally, Williams argues that he has alleged sufficient facts to state a claim for relief
under Title VII in accordance with the hostile le@nvironment theory. (Doc. 40, p. 6). While
Williams is not clear as to wheththis assertion is related tcshpre-2010 claims, it is reasonable
for the Court to infer that Williams intended foiglargument to apply to these claims. However,
DuPont has not had an opportunity to brief #ssertion by Williams because Williams’ asserted
this in his Supplemental Memorandum #Bupport (Doc. 40). Williams’ Supplemental
Memorandum was the last filing madé@hwespect to the motion at issue.

Here, the Court declines to address thigiarent from Williams because DuPont has not
had an opportunity to brief a hostile work exviment claim. Even so, to the extent that
DuPont’s motion was intended to reach a hostile work environment claim, DuPont’'s Motion for
Partial Dismissal is denied without prejudice. BaPis granted leave to file a motion to dismiss

on this issue.
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B. Section 1981
1. Section 1981 Statute of Limitations
The parties agree that claims brought under £2@J.8 1981 are subject to the four year
statute of limitations prescribed by 28 U.S8C1658. However, this agement by the parties is
overly broad.
This Court has previously explained that:

Section 1981 does not contaidimitations period. Section 1981
employment discrimination claims that are based on conduct
occurringafter the formation of a contrattave a four year statute

of limitationsunder 28 U.S.C. § 1658(a)ones v. R.R. Donnelley

& Sons Co.,541 U.S. 369, 124 S.Ct. 1836 (2004yhnson v.
Crown Enterprises, Inc.398 F.3d 339, 341 (5th Cir.2005).
Whereas, a claim cognizable under § 188foreit was amended

by the Civil Rights Act of 1991such as a claim based on the
failure to enter into a new coatt, is governed by the relevant
state personal injuryimitations period[.]... Under the pre—-1991
version of 8§ 1981 a failure to promote claim was actionable if the
promotion rose to the level of apportunity for a new and distinct
relation between the engyee and the employeBlanson v.
Graphic Packaging International, Inc.,2007 WL 438193
(W.D.La. Jan. 9, 2007), citingatterson v.. McLean Credit Union,
491 U.S. 164, 109 S.Ct. 2363, 2377 (1989).

Hubert v. City of Baton Rouge/Parisi E. Baton Rouge, Dep't of Pub. Wark®. CIV.A. 08-
515-SCR, 2009 WL 774343, at *1 (M.D. Lilar. 20, 2009) (emphasis added).

Thus, contrary to the parties assertiamst, all 8 1981 claims are governed by the four
year statute of limitations und@8 U.S.C. 81658(a). However, ®¢illiams is claiming racial
discrimination based on alleged conduct that oecuwhile he was workig for DuPont, in other
words after the formation of his employment coctiréhe claims are goweed by the four year
statute of limitations under 8§ 1658(&ee Id.Similarly, § 1658(a) governs Williams retaliation

claim. See Foley v. Univ. of Houston $y355 F.3d 333, 339 (5th Cir.2003) (holding that the
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Civil Rights Act of 1991 abrogad Supreme Court case law rtjrg section 1981 retaliation
claims).

2. Whether Williams’ Amended Complaint Relates Back to his Original
Filing Date

DuPont asserts that because Williamseaded his complaint on September 23, 2010,
“pursuant to the statute of limitations, albichs that occurred before September 23, 2010 are
time-barred.” (Doc. 25, p. 3). Williams counters that $i1981 claims relate back to his original
filing date of June 20, 2014 pursuant ta R Civ.P. 15(c)(1)(B). (Doc. 40, p. 2-3).

This Court has previously explained:

Federal Rules of Civil ProceduiRule 15(c)(1)(B) provides that
“[aln amendment to a pleading relates back to the date of the
original pleading when ... thamendment asserts a claim or
defense that arose out of the cortdtransactionor occurrence set
out—or attempted to be set out—in the original pleading.” The
party seeking to have an amendmena pleading relate back to
the original pleading bears thmirden of proof in rebutting the
statue of limitationsDodson v. Hillcrest Securitie®5 F.3d 52,

(5th Cir.1996)....

In addressing the rules regarding relating back, the Fifth Circuit
has noted that “[tlhe theory that animates this rule is that ‘once
litigation involving particular conact or a given transaction or
occurrence has been instituted, fiaaties are not entitled to the
protection of the statute of limitatis against the later assertion by
amendment of defenses or claims that arise out of the same
conduct, transaction, or occurrence as set forth in the original
pleading.” ” F.D.I.C. v. Conner,20 F.3d 1376, 1385 (5th
Cir.1994). “In the end though, the best touchstone for determining
when an amended pleading relates back to the original pleading is
the language of Rule 15(c): whet the claim asserted in the
amended pleading arises ‘out tie conduct, transaction, or
occurrence set forth or attempted to be set forth in the original
pleading.’ "See idat 1386.

Schultz v. United StateNo. 10-CV-00540, 2012 WL 1123328,*2t(M.D. La. Apr. 2, 2012).
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Here, Williams’ amended complaint has assgthat the same conduct and occurrences
that were set out in $ioriginal pleading allegedly mak@Pont liable under § 1981. (Doc. 13).

In his First Amended Complaint, Williams dlged the circumstances around his EEOC charge.
Id. For example, Williams alleges in his amedidmmplaint that he supplemented his EEOC
Charge after his original filindd. at 2 § 70.5. Williams’ amended complaint concerns the same
conduct and occurrences DuPont allegedlynmmatted. Thus, Williams’ 8 1981 claim in his
amended complaint relates back te twiginal filing date of June 20, 2014.

Even so, Williams’ allegations that ardgorto June 20, 2010 pursuant to the four-year
statute of limitations, which ingtles those events that lechie EEOC charge, are not actionable
under 8§ 1981. Thus, DuPont’'s Motion for Pdrtidismissal is granted in that Williams’
allegations prior to June 2RPQ10 are not actionable under § 1981.

C. Alternative Motion for Summary Judgment

Here, the Court finds it unnecessary to reBehPont’s alternative motion for summary
judgement. First, as explained above, the Court has addressed each of DuPont’s arguments under
Rule 12(b)(6) rather than Rule 56. Second, other than requesting for partial dismissal
alternatively under Rule 56 andathing a statement of uncontested facts, DuPont has done little
to establish that summary judgement is approégria this case. For ample, DuPont did not
address in their reply any of Williams’ arguments as to why summary judgment is improper in
this case. Thus, DuPont’s alternatimetion for summaryydgment is denied.

V. Conclusion

Accordingly,
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IT IS ORDERED that E.l. du Pont de Nemaurand Company’s Motion for Partial
Dismissal, or in the Alternative, Motion fdPartial Summary Judgment (Doc. 9) is hereby
GRANTED IN PART andDENIED IN PART;

Defendant’s motion iSSRANTED in that, as a matter of law, Plaintiff's § 1981 claims
that are prior to June 20, 2010 are time baledhe four year statute of limitations under 28
U.S.C. § 1658(a);

Defendant’s motion iSRANTED in that, as a matter of law, Plaintiff's Title VII claims
that are prior to 2010 are not actionable as disclistziminatory acts because Plaintiff failed to
administratively exhaust these claims; and,

IT IS FURTHER ORDERED that, to the extent that DuPont’'s motion was intended to
reach a hostile work environment claim, Bant's Motion for Partial Dismissal iIBENIED
WITHOUT PREJUDICE . DuPont is granted leave to fdemotion to dismiss on this issue.

In all other respects Defendant’s motiomENIED .

Signed in Baton Rouge, Louisiana, on July 8, 2015.

=\

JUDGE JOHKN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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