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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

REBA M. DONACHRICHA AND CIVIL ACTION
GEORGE DONACHRICHA, JR.

VERSUS NO.: 14-510-JJB-RLB

DOLGENCORP, LLC d/b/a
DOLLAR GENERAL

ORDER

Before the court is a Motion to Compel filed bgfBndant and hird-Party Plaintiff
Dolgencap, LLC d/b/a Dolar General (“Dollar General’{R. Doc. 39). Dollar General seeks
to compelThird-Party Defendan€oca-Cola Bottling Company United, Inc. (“CoCala
Bottling”) to fully respond to certain interrogatories and requests for prasuciihe motion is
opposed. (R. Doc. 40Dollar General has filed a Repl¢R. Doc. 43. For the following
reasons, the Motion to CompelGRANTED in part and DENIED in part.

l. Background

Plaintiff initiated this action against Dollar General in state court, claithiagshe slipped
and fell in a puddle next to a Coca-Cola cooler in a Dollar General @oreoc. 12 at 23). Dollar
General removed the action on August 14, 2014. (R. Doc. 1)

On December 10, 2014, Dollar General filed a Third-Party Complaint naming@daa-
Bottling as third-party defendant. (R. Doc. 8pollar General alleges that prior to the accident
December 9, 2008 had entered inta “BeverageAgreement” withan entity named Coca-Cola
Enterprises, Inc. (“Coca-Cola Enterprises”) and its “Participating Bottlers.” (R.&atc3). Dollar
General alleges that Co€ola Bottling is a Participating Bottler pursuant to the Beverage
Agreement. (R. Doc. 8 at 3)Dollar Generafurtheralleges that the Beverage Agreement requires

CocacColaBottling “to defend, indemnify, and hold harmless [Dollar General] from and against all
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third party claims related to injury arising out of the negligence of Cmta-Bottling.”(R. Doc. 8 at
3).

The court’s scheduling order, which was entered on November 25, 2014, set non-expert
discovery to close on June 30, 2015. (R. Doc. 5). Discovery is now closed.

Dollar General propounded the discovery at issue on April 23, 2015. (R. Doc. 39-2). Coca-
Cola Bottling did not provide responses within 30 days of receiving the discovery requesss. Doll
General did not move to compel productairthat time the responses were.d@n June 29, 2015,
the day before the close of discovery, counsel for D@kEmeraksought responses to the outstanding
discovery requests. (R. Doc. 39-B)ollar Generaftepresentshat theparties then held a telephone
conference on June 30, 2015 in which counsel for @mta-Bottling represented that responses
would be providediater thatday, and that Coca-Cola Bottlimgasobjectingto Interrogatory Nos. 7
and 9, and Requests for Production Nos. 1, 3, and 4. (R. Doc. 39-1 at 4). According to Dollar
General, these interrogatories and requests for production bear upon wheth€o@dBattling is a
“Participating Bottler” andubjectto the “Beverage Agreemen{R. Doc. 391 at 2-3).

After the telephone conference, and apparently prior to receiving any responses, Dollar
Gereral filed the instant motion. (R. Doc. 39). Dollar General suberiRsle 37(a)(1yertificate
with its motionstating that its counsel'sraail request for the documents on June 29, 2015, and the
telephone conference held on June 30, 2015, satisfy the good faith meet-and-confer requifements
Rule 37(a)(1).CocaCola does not argue that Dollar General did not satisfy its duties pursuant to
Rule 37(a)(1) prior to filing the instant motion to compel.

Coca-Cola Bottling provided responses to the requested discovery on June 30, 2015. (R. Doc.
40-1). As stated in the telephone conference, Coca-Cola Bottling objected to Interrogatory N
and 9, and Requests for Production Nos. 1, 3, and 4. CaleaBottlingdid not provide substantive
answers to the foregoing interrogatories or produce any documents responsive to the foregoing

requests for production.



. Law and Analysis

A. Legal Standards

Rule 26(b)(1) of the Federal Rule of Civil Procedure provides that “[p]arties maiy obt
discovery regarding any n@nrivileged matter that is relevant to any party’s claim or defense.”
To be relevant, “information need not be admissible at trial if theoslery appears reasonably
calculated to lead to the discovery of admissible evidence.” Fed. R. Civ. P. 26{h)él3cope
of discovery is not without limits, however, and the court may protect a party from raspondi
discovery when: (i) it is unreasonably cumulative or duplicative, or obtainablestyora other
lessburdensome source; (ii) the party seeking discovery has had the opportunity by glistcover
the action to obtain the information sought; or (iii) the burden or expense of the proposed
discovery outweighs its likely benefit. Fed. R. Civ. P. 26(b)(2).

Rule 33 of the Federal Rules of Civil Procedure provides for the service @&nwritt
interrogatories. A party seeking discovery under Rule 33 may serve iati@meg on any other
party andhe interrogatory “may relate to any matter that may be inquired into under Rul
26(b).” Fed. R. Civ. P. 33(a)(2). “the answer to an interrogatory may be determined by
examining . . . a party’s business records (including electronically storethatfon), and if the
burden of deriving or ascertaining the answer will be substantially the samithtarparty, the
responding party may answer by: (1) specifying the records that mustideeae, in sufficient
detail to enable the interrogating partydoate and identify them as readily as the responding
party could; and (2) giving the interrogating party a reasonable opportakamine and audit
the records and to make copies, compilations, abstracts, or summaries.” Fed. R38().P

Rule 34 of the Federal Rules of Civil Procedure provides for the discovery of dosument

and tangible items. A party seeking discovery must serve a request for fmoducthe party



believed to be in possession, custody, or control of the documents or other evidence. Fed. R. Civ.
P. 34(a). The request is to be in writing and must set forth, among other things, te itksis
with “reasonable particularity.” Fed. R. Civ. P. 34(b)(1)(A).

Rules 33 and 34 provide a party with 30 days after service of the discovery to respond or
object.See Fed. R. Civ. P. 33(b)(2) and 34(b)(2)(A). If a party fails to respond fully to discovery
requests made pursuant as to Rules 33 and 34 in the time allowed by the Federal Ruiles of C
Procedure, the party seeking discovery may move to compel disclosure and foriafgropr
sanctions under Rule 37. An “evasive or incomplete disclosure, answer, or response must be
treated as a failure to disclose, answer or respond.” Fed. R. Civ. P. 37(a)(4).

A party may withhold information which would be otherwise discoverable on the basis of
privilege. Fed. R. Civ. P. 26(b)(1). A party withholding information on the basis of gevile
must expressly make the claim and describe the nature of the document beinglwiththeR.

Civ. P. 26(b)(5.
B. Discovery Requests at I ssue
1. Interrogatories

Dollar General'dnterrogatory Nos. 7 and 9, and the response to those interrogatories
provided byCocaCola Bottling are as follows:

Interrogatory No. 7:

Please state whether CeCala BottlingCompany United, Inc., is a "participating

bottler" under the Beverage Agreement between "C@OA-A ENTERPRISES,

INC., acting on its own behalf and on behalf of all PARTICIPATING

BOTTLERS," and DOLGENCORP, LLC, dated December 9, 2008, signed by

Jason Bratto of Coca-Cola Enterprises, Inc., and James W. Thorpe of
Dolgencorp, LLC (and affiliated Dollar General entities).

Responseto Interrogatory No. 7:
Coca Cola Bottling Company United, Inc. objects to this interrogatory insefar a
the referenced document svaot attached to the discovery requests.




Interrogatory No. 9:

Please state whether CeCala Bottling Company United, Inc., has elected to
participate in the Beverage Agreement between "C@@AA ENTERPRISES,
INC., acting on its own behalf and on betddlall PARTICIPATING
BOTTLERS," and DOLGENCORP, LLC, dated December 9, 2008, signed by
Jason Bratton of Coca-Cola Enterprises, Inc., and James W. Thorpe of
Dolgencorp, LLC (and affiliated Dollar General entities), including any
subsequent amendments talddeverage Agreement.

Responseto Interrogatory No. 9:
Coca Cola Bottling Company United, Inc. objects to this interrogatory insefar a
the referenced document was not attached to the discovery requests.

According to Dollar Generathe information soug by these interrogatories is relevant to
estdlish the relationship between Dollar General @odaCola Bottling (R. Doc. 39-1 at 2).
CocaCola Bottlingobjects tahese interrogatoriesn the basis that it is not a party to the
Beverage Agreement, and it has not been provided a copy Béteeage Agreemeibty Dollar
General(R. Doc. 40 at 2-3)CocaCola Bottling does not specifically indicate whether the
Beverage Agreement is in p@ssession, custody, or control, despite being given the parties to
the agreement, the signatories, and the date it was executed.

CocaCola Bottling sought to obtain a copy of the Beverage Agreement through its own
Request for Production No. 1 propounded on Dollar General. (R. Doc. 40-2 at 1). Dollar
General responded that it would not produce the Beverage Agreement in light of coniigential
issues unless Cog2ola bottling admits it is a “Participating Bottler” pursuant to the agreement.
(R. Doc. 40-2 at 1). Itis unclear when the request for production was made, and when the
response was provided.

The court agrees with Coca-Cola Bottling that it should not hazeswer an
interrogatory directed at a particular agreement that Dollar Gendralbitvprovide on the basis
of confidentiality. Dollar General could have sought a protective order govereimgii

disclosure of confidential documents to third parties and produced the Beveragen&gt,



which is clearly relevant to this actio®ollar General has provided no legal support for
conditioning the production dhe Beverage Agreemeah an admissionTo the extent Dollar
General seeks an admission that CGGoéa Bottling is a Patrticipating Bottler or otherwise
subject to the Beverage fggment, it should have propounded a request for admission.

That said, the court finds Co€mpla Bottling’s response somewhat evasiviéght of the
informaion sought by Dollar General. Even if it is not a party to the Beverage Agneeme
which the @rties disputeCocaColaBottling can identify, in light of the information in its
possession, custody, and control, whethir at participating bottler in anyeverage agreement
or other contractual relationshigtween Coc&ola Enterprises and Dollar General, or has
otherwise elected to participate in such a beverage agreement or other congkatioaship
between Coc&ola Enterprises and Dollar General. In addition, if CGo& Bottling was a
party to @ agreement meeting thery specificcriteria contained in the Interrogatory, it could
have ndicated that in its response. Furthermore, these responses should have been made withi
30 days of service — nonly after beingcontacted by opposing counsel and facing a motion to
compel.

For the foregoing reasons, the court will reqircaCola Bottling to provide a
supplemental response to Interrogatory Nos. 7 and 9 identifying whigtharparticipating
bottler in any beverage agreement or other contractual relationship b&deeaCola
Enterprises and Dollar General, or has otliez elected to participate in such a beverage
agreement or other contractual relationship between Coca-Cola Enterprisedlan&GBneral.

2. Requestsfor Production
Dollar General’'®Request for Production Nos. 1, 3, and 4, and the response to those

requests for production provided BpcaCola Bottling are as follows:



Request for Production No. 1:

Please produce a copy of any and all agreements betweeiCGlacBottling
Company United, Inc., and any other party relative to the delivery of Coca-Cola
products to Dollar General stores in Louisiana.

Responseto Reguest for Production No. 1:

Coca Cola Bottling Company United, Inc., is not aware of any agreements
between itself and any other party relative to the delivery of Coca Cola products
to Dollar General stores in Louisiana.

Request for Production No. 3:

Please produce any and all contracts and agreements between Coca-Cola Bottling
Company United, Inc., and Coca-Cola Enterprises, Inc., relative to the distribution
of Coca-Cola products in the State of Louisiana.

Response to Request for Production No. 3:

Coca Cola Bottling Company United, Inc. objects to this request for production of
documents insofar it is not likely to lead to the discovery of admissiblerméde
and/or contains confidential proprietary information.

Request for Production No. 4:

Please produce any and all contracts and agreements between Coca-Cola Bottling
Company United, Inc., and Coca-Cola Refreshments USA, Inc., relative to the
distribution of Cocazola products in the Staté Louisiana.

Response to Request for Production No. 4:

Coca Cola Bottling Company United, Inc. objects to this request for production of
documents insofar it is not likely to lead to the discovery of admissiblereméde
and/or contains confidentigtoprietary information.

Dollar General argudbat the agreements souginé relevant to establish the relationship
between Coc&ola Bottling and Dollar General and to determine liability in the ac(RnDoc.
39-1 at 3).

In response t&equest foProduction No. 1CocaCola Bottling states, inlear and
unequivocal languagéhat it ‘is not aware of any agreemebtstween itself and any other party
relative to the delivery of Coca Cola products to Dollar General stores indwmauis It follows,
therefore, that Coe@ola Bottling will not have any such agreements to prod@axaCola
Bottling has fully responded to this request for productindneed not provide any additional

response.



With respecto Requests for Production Nosad4, while these requests are broadly
stated, Coc&ola Bottling’s objections are limited to relevance and confidentiality. Cata
Bottling does not identify the approximate number of contracts and agreementeulthbe/
responsive to these requests as stated, and makes no demonstration as to their alleged
irrelevance.The information sought by those requests for productioortracts and agreements
that bear upon the distribution of Coca-Cola productions in the State of Louisaagiglevant
to Dollar General’s claim that Coc&ola Bottling is subject to the Beverage Agreemditite
agreements sought dretherrelevant as they may establish what, if any, duties Cmta
Bottling owes to retailers in the State of Louisiavith regard to the distributroof CocaCola
products. Considering the broad nature of the request, howeveouttevill limit the request
to agreements that were in effatthe time of the underlying stgndfall at issue in this
litigation.

With regard to the confidential nature of such documémessourt will allow the parties
an opportunity to seek entry of a joint stipulated protective order prior to the date on which
CocaCola Bottling must provide its supplemental responses. If the parties caadtan
agreementten Coca-Cola Bottling may independently seek entry of a protective order
governing the non-disclosure of confidential information provided in its supplemespalses.

C. Expenses

If a motion to compel is granted in part and denied in part, thé ‘toay, after giving
an opportunity to be heard, apportion the reasonable expenses for the motion.” Fed. R. Civ. P.
37(5)(C). In considering how to allocate costs, the court observes that this discovery dispute
should have been resolved without court intervention. Dolgencorp should not have waited until

the end of discovery to follow up on its propounded discovery, seek responses, and file a motion



to compel. Coca-Cola Bottling should not have ignored its duties pursuant to Rules 33 and 34 of
the FederaRules of Civil Procedure to provide complete responses within 30 days of service of
discovery, and instead only provide responses when faced with a last minute Rule 8hcenfe

and motion to compel. Accordingly, the parties shall bear their own costs.

1. Conclusion

For the foregoing reasons,

IT ISORDERED that Plaintiff's Motion to Compel (R. Doc. 3% GRANTED in part
and DENIED in part. The parties shall bear their own costs.

IT ISFURTHER ORDERED that any protective order governing the ftbsclosure of
confidential information provided in discovery in this matter shall be filed, gibivety or by
CocaCola Bottling, no later thaduly 27, 2015.

IT ISFURTHER ORDERED thatCocaColaBottling shall provide supplemental
responses to Dollar General’s Interrogatories Nos. 7 amtli@ding identifying whether it is in
possession or control of the Beverage Agreement) and supplemental responses to Doll
General’'s Requests for Production Nos. 3 and 4, no latedtha31, 2015.

Signed in Baton Rouge, Louisiana, on July 21, 2015.

RQO. S~

RICHARD L. BOURGEQD'S, JR.
UNITED STATESMAGISTRATE JUDGE




