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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

JUNE MEDICAL SERVICES LLC, et al.

CIVIL ACTION
VERSUS

NO. 14-525-JWD-RLB
KATHY KLIEBERT, et al.

RULING AND ORDER

Before the Court is a Motion for Parti@ummary Judgment filed by defendants Kathy
Kliebert and Mark Dawson. (Doc. 87). Plaifg¢ oppose the motion. (Doc. 104). Defendants
have filed a Reply Brief. (Dod07). The Court has reviewecethriefs (Docs. 87, 104 and 107)
and heard and reviewed the oral argumerndafch 19, 2015. (Doc. 137). For the reasons which
follow, the motion is GRANTED irpart and DENIED in part.

l. BACKGROUND & PROCEDURAL HISTORY

Plaintiffs are June Medical ServiceslL.C d/b/a Hope Medial Group for Women
(hereinafter “Hope”), Bossier ity Medical Suite (“Bossier”),Choice, Inc., of Texas d/b/a
Causeway Medical Clinic (“Choice”) and Drs. John Doe 1 ahnd&fendant is Kathy Kliebert
(“Kliebert”) sued in her official capacity as tlsecretary of the Louisiana Department of Health

and Hospitals (“DHH"}

1 A Protective Order (Doc. 24) was issued protecting the identity of all doctors performing abortions in Louisiana,
including those who are plaintiffs herein (Drs. Doe 1 and 2) and those who are not (Drs. Doe 3, 4, 5 and 6)

2 Secretary Kliebert was added as a defendant in an Amended Complaint. (Doc. 14). Since the fidimyatiith,
Dr. Mark Dawson was dismissed based on a stipulation and Joint Motion and Order to Disnaiss1{D and
111). In the original Complaint, Plaintiffs sued JamesitD&aldwell in his official capacity as Louisiana Attorney
General and Dr. Jimmy Guidry his offiticapacity as Louisiana State Heatfficer and MedicaDirector of DHH.
The Court dismissed both Caldwell and Guidry. (Doc. 31).
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On August 22, 2014, Plaintiffs filed a Complafor Declaratory and Injunctive Relief
(Doc. 1) and an Application for TemporaRestraining Order and Motion for Preliminary
Injunction (Doc. 5) seeking to enjoin Defendafntsn enforcing Section (A)(2)(a) of La. House
Bill 388, Regular Session (La. 2014), Act 620 (herara’Act 620" or the “Act”). (Doc. 5-2, p.
1). This Act is codified ata. Rev. Stat. 8§ 40:1299.35.2. Section A(2)(a) requires every doctor
who performs abortions in Louisiana to have “active admitting privileges” at a hospital within 30
miles of the facility where l@ortions are performed. (Doc. 5, 3). While the Act contains
other requirements, this provision is the oohe being challenged. (Doc 5-1, p. 8, n.1). Act 620
was signed into law on June 12, 2014. Its effectiate was September 1, 2014. (Doc. 5-2, p. 6).

Plaintiffs Hope, Bossier and Choice araeth of five licensed abortion clinics in
Louisiana. They are located in Shreveport, Bars€lity and Metairie respectively. Drs. Doe 1
and 2 are two of six physicians performing abortionsouisiana. Dr. Doe 1 performs abortions
at Hope. Dr. Doe 2 performs alions at Bossier and Choice.

The Court issued a Temporary RestmagnOrder on August 31, 2014, enjoining Act 620
“until a hearing is held for the purpose oftelenining whether a preliminary injunction should
issue. Plaintiffs will continue to seek admittingvdeges. The Act will be allowed to take effect
but Plaintiffs will not be subject to the penaltasd sanctions allowed indlstatute at this time
or in the future for practicing without the redt admitting privileges during the application
process. Plaintiffs will be allowed to operatevially while continuing their efforts to obtain
privileges.” (Doc. 31, p. 18).

On September 19, 2014, a separate ComplairDéelaratory and Injunctive Relief was
filed by Women’s Health Care Center, Inc., Be@linic of Baton Rouge, Inc., Dr. John Doe 5

and Dr. John Doe 6 (referred to hereafter agiwn’s Health Plaintiffs”). (No. 3:14-cv-00597,



Docs. 1 and 5 respectively). These two casese consolidated on September 24, 2014. (No.
3:14-cv-00597, Doc. 8)

All parties agreed in briefs and orallyastatus conference hedtt September 30, 2014,
that significant discovery would ed to be done to prepare foethearing; therefore, the Court
set the preliminary injunction hearing fivtarch 30, 2015. A Joint Proposed Scheduling Order
was submitted by the parties on October 8, 2014 (Doc. 49) and made the order of the Court on
October 21, 2014. (Doc. 56).

On November 3, 2014, following the addition thle Women’s Health Plaintiffs, this
Court issued an Order Clanihg Temporary Restraining Ondef August 31, 2014 (Doc. 57) in
which, for the reasons given thereiine Court ruled thait was and is the intgion of this Court
that the TRO remain in effect as to all partiefobeit until the end of the Preliminary Injunction
Hearing.” (Doc. 57, at p.6).

On December 5, 2014, the Women’s Healthimiffs filed a Motion For Voluntary
Dismissal (Doc. 70), and with the consent ofrathaining parties, the Court dismissed their suit
without prejudice on December 14, 2014. (Doc. 77). In light of that dismissal, the Court on
January 15, 2015, issued a Second Order Clarifjargporary Restraining Order of August 31,
2014 (Doc. 84) in which it, for reasons explantherein, ruled that “the TRO of August 31,
2014 remains in force until the Preliminary Injunction hearing on March 30, 2015.”

On February 16, 2015, Defendants filed the present Motion for Partial Summary
Judgment (Doc. 87) and a briefing schedole the motion was set. On February 24, 2015,
Defendants filed a Motion for @ Argument on Motion for Partial Summary Judgment (Doc
90). On March 3, 2015, the Court granted thatiomo(Doc 92), and oral argument was set and

heard on March 19, 2015.



Based on a stipulation reached among thegsaré Joint Motion to Dismiss Defendant
Mark Dawson was filed on March 17, 2015 (Doc. 140l granted the sanday. (Doc. 111). On
March 20, 2015, the parties confetneith the Court and agreed #ocontinuance of the hearing
on the preliminary injunction until the weekdine 22, 2015. (Doc. 129). The parties agreed that
the Temporary Restraining Order would remaireffect until the completion of the trial and
ruling on the merits of the preliminary injunction. (Doc. 129)

On April 1, 2015, oral argument was heard on oriin limine filed by the parties. In its
ruling (Doc. 136), the Court denidelaintiffs’ Motion in Limineto Preclude Expert Testimony
of Dr. Tumulesh Solanky (Doc 96) and Defentia Motion to Exclude Expert Testimony of
Sheila Katz, Ph.D. (Doc. 99). Plaintiffs’ Motion Limine to Preclude Expert Testimony of Dr.
McMillan (Doc. 97) was denieds moot. Because of their connection to Defendant’s Motion for
Summary Judgment, Defendanhotion in Limine to Excluddrrelevant Eviégnce (Doc. 95)
and Plaintiffs’ Motion in Limine to Precludévidence of DHH Deficiency Reports and Related
Evidence (Doc. 98) were taken under advisement.

. CONTENTIONSOF THE PARTIES

In Plaintiffs’ Application for Temporary Restraining Order avddtion For Temporary
Restraining Order, Plaintiffs challenge AcR(6 as an unconstitutional abridgment of their
patients’ right to an abortion guaranteed untle Fourteenth Amendment. (Doc. 5, p. 2).
Plaintiffs contend that Act 620 de not have a rational basisdaits purpose and effect is to
place an undue burden on the right of Louisiana women to receive an abortion. (Docs. 5, 5-1 and
102).

“[Flor more than forty years, it has beseattled constitutional law that the Fourteenth

Amendment protects a woman’s lasight to choose an abortionJackson Women’s Health



Org. v. Currier, 760 F.3d 448, 453 (5th Cir. 2014gtition for cert. pendingNo. 14-997 (filed
February 19, 2015) (citinBoe v. Wade410 U.S. 113, 153, 93 S. Q05 (1973)). The Supreme
Court has held that this right cdne regulated by a state consistent with the state’s interest in
protecting potential life and health, but onlythie regulation does not place an “undue burden”
on the basic right to terminate a pregnabgyabortion prior tathe fetus’s viability.Planned
Parenthood of S.E. Penn. v. Cas®&p5 U.S. 833, 877, 112 S. Ct. 2791 (1992) (plurality
opinion). An “undue burden . . . eigsf a regulation’s ‘purpose offect is to placea substantial
obstacle in the path of a woman seegka[] [pre-viability] abortion.”” Gonzales v. Carhar50
U.S. 124, 146, 127 S. Ct. 1610 (2007) (quotdasey 505 U.S. at 878).

In addition to the “undue burden” test,oation restrictions must pass rational basis
review. Planned Parenthood of Greater Texr§oal Health Servs. v. AbboftAbbott II'),748
F.3d 583 (5th Cir. 2014)eh’g & reh’g en banc denied’69 F.3d 330 (5th Cir. 2014Gurrier,

760 F.3d at 453 (“In addition to creating no undueden, an abortion restriction must pass a
rational basis test.”)see alsoWhole Woman’s Health v. Lakey69 F.3d 285 (5th Cir. 2014),
vacated in part135 S. Ct. 299 (2014).

The issue of whether thedfectof Act 620 places an undue burden on a woman'’s right to
an abortion is not raised in Defendant Kket's Motion for Partial Summary Judgment.
Defendant concedes that the Preliminary Injiamchearing can properly consider the issue of
the Act’'s effect. (Doc. 137, pp. 32-33). Rather,fddelant contends thathe is entitled to
summary judgment on two specificlaims made by Plaintiffs: 1) that Act 620 imposes a
medically unreasonable requiremeautd 2) that Act 620 has tivaproper purpos®f placing an
undue burden on abortion access in Louisiana. (Bod,, p. 7). Defendant argues that the Fifth

Circuit's Abbott Il andCurrier decisions rejecting a rational rew challenge to statutes similar



to Act 620 are binding on this Counichdispositive of these two claimSde, e.gDoc. 87-1, pp.
9-10 (citingAbbott II, 748 F.3d at 594 ar@urrier, 760 F.3d at 454)).

Furthermore, Defendant argues that the ratiomaew test appliedy the Fifth Circuit,
although admittedly different from that used in other circustse| e.g.Planned Parenthood of
Ariz. v. Humble753 F.3d 905, 913 (9th Cir. 2014)), dowd permit the introdumn of evidence
of the kind that Plaintiffs beeve creates a factual issuetims case. Defendant points Abbott
II's suggestion that the taking eWidence on the issuof rational review is unnecessary and
inappropriate Abbott II, 748 F.3d at 596 (“[T]here is ‘nevarrole for evidentiary proceedings’
under rational basis review.” (quotitdat’l Paint & Coatings Ass’n v. City of Chicagd5 F.3d
1124, 1127 (7th Cir. 1995))). Thus, Defendant argues, while there may be issues of fact, these
fact issues are no longer m@ad to the Plaintiffs’ rational review challenge, and therefore
summary judgment should be granted in her faaga matter of law. lnonclusion, Defendant
argues thaCurrier and Abbott Il “compel[] the conclusion that Louisiana Act 620 reasonably
furthers valid interests in protecting the safefywomen who seek abortion.” (Doc 87-1 at p.
11).

As to Plaintiffs’ claim that Act 620 was passed with the unlapwtupose of placing an
undue burden on a woman'’s rightao abortion, Defendant arguesttithis too is foreclosed by
Abbott Il andCurrier, both of which held that laws identica Act 620 furthered valid interests.
(Doc. 87-1, p. 18). Defendant concedes that “[ifeh Circuit has not clarified the relationship
between the rationdlasis inquiry an@Caseys purpose prong.”l{.). However, Defendant posits
that “whether an abortion regulati furthers legitimate interests is highly relevant to whether the
regulation has a valid purpose un@asey’ (Id.). Therefore, “given fte] binding Fith Circuit

precedent finding identical privileges laws from otls¢éates further . . . valid interests, it is



legally untenable for plaintiffs to argue that Act 620 has some other, hidden purpose that runs
afoul of Casey’ (Id.).

Plaintiffs argue that Act 62 not rationally related ta legitimate state interesSde
e.g, Doc. 102, pp. 5-7; Doc. 104, pp. 7-10). Treegue that, despite the holdingsAbhbott I
and Currier, this Court must make an independemd “context—specific’ examination of
whether Act 620 has a relationship to the Ssapirported goals and must therefore “examine
the State['s] . . . rationale informed by the settamd history of the chiehged rule.” (Doc. 104,
p. 9 (quotingSt. Joseph Abbey v. CastjliEl2 F.3d 215, 223 (5th Cir. 2018grt denied134 S.
Ct. 423 (2013))).

Plaintiffs believe that evidence regardingdue burden is relevamd and intertwined
with the rational basis reviewnd that Plaintiffs’ proposed evidea raises a sutatial question
of whether the admitting privileges requirement is reasonably designed to further the state’s
interest in women'’s health or whether, to toatrary, it “would resultn a net harm to women
seeking abortions.” (Doc. 104, p. 11). Because ¢kidence raises factual issues which are in
dispute, Plaintiffs argue that the Motion féartial Summary Judgment should be denied.

Even if the rational review prong is foreclosed Algbott Il and Currier (which they
dispute), Plaintiffs contend th#tte evidence on the issue of “nieal justification is crucial to
the undue burden analysis” because “[tjhe urmluden standard, properly understood, is highly
fact-dependent and requires this Court to evaluate whether the particular law, in the factual
context in which it operates: (a) actually furtharsalid state interesfb) has a valid purpose,
taking into account itpractical operation and ¢hfit between the meamsd the purported ends

of the restriction, and (c) places substantial obstacle in the path of a woman seeking an



abortion.” (d. at p. 6). Thus, argue Plaifs, “such evidence is crucial in the analysis of the
effects under the undue burden standaid.”dt p. 23).

1. STANDARD

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material fact and the movangntitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). If the moveedrs his burden of showing thiere is no genuine issue of
fact, “its opponent must do more than simply show that there is some metaphysical doubt as to
the material facts. . . . [T]he nonmoving partysthaome forward with ‘specific facts showing
that there is a genuine issue for triaSée Matsushita Elec. Indus. Co. v. Zenith Radio Corp
475 U.S. 574, 586-587, 106 S.Ct. 134886) (internal citations omitted). The non-mover's
burden is not satisfied by “conclusory allegas, by unsubstantiategssertions, or by only a
‘scintilla’ of evidence."Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir.1994) (citations
and internal quotations omitted). “Where the recakkn as a whole could not lead a rational
trier of fact to find for the non-moving pgrtthere is no ‘genuinessue for trial.” Matsushita
Elec. Indus. Ce475 U.S. at 587. Further:

In resolving the motion, the court may notdertake to evaluate the credibility of

the witnesses, weigh the evidence, or resolve factual disputes; so long as the

evidence in the record is such that reasonable [fact-finder] drawing all

inferences in favor of the nonmoving partyutd arrive at a verdict in that party's

favor, the court must deny the motion.
International Shortstop, n v. Rally's, InG.939 F.2d 1257, 1263 (5th Cir.1991).

The procedures in a Rule 65(a) pretfiary injunction hearing are “less formal
and [the] evidence . . . is less complete than in a trial on the mdotsiach Mgmt.

Trust v. Wartburg Enterprises, Inc750 F.3d 486, 491 (5th Cir. 2014) (quoting

University of Tex. v. Comenisc51 U.S. 390, 395, 101 S. Ct. 1830 (1981)). This less



formal standard is in acodance with the primary purpesf a preliminary injunction,
namely “to preserve the relative positions of the parties until a trial on the merits can be
had.” Id.; see alsollA Charles Alan Wright, ArthuR. Miller, & Mary Kay Kane,
Federal Practice and Procedur@2947 (3d ed. 2013) (“[A] gtiminary inunction is an
injunction that is issued to @iect plaintiff from irreparalgl injury and to preserve the
court's power to render a meaningfielcision after a trial on the merits.”).

V. DISCUSSION

Plaintiffs challenge Act 620 as unconstitati on three broad grounds. First, under the
rational review prong of th€aseytest, Act 620 does not serve gitanate state interest. (Doc.

102, pp. 5-7). Second, the effect of Act 620 impaeesindue burden on the right of Louisiana
women to have an abortiond( at 7-16). And third, the purpesof Act 620 is to create a
substantial obstacle # Louisiana woman’sght to an abortion.ld. at 16-19). Both sides agree

that the question of whether the effect of Act 620 creates an undue burden is properly before the
Court for consideration in €éhupcoming preliminary injunan hearing. In her Motion for
Summary Judgment, Defendasdeks to eliminate two discrassues from consideration at the
hearing: 1) whether Act 620 imposes a medicatiyeasonable requiremeand 2) whether Act

620 has the improper purpose of placing an undue burden on abortion access in Louisiana. (Doc.
87-1, p. 7).

The essence of Defendant’'s argumenthat both issues were decidedAhbott Il and
Currier, which are binding on this Court and reguithe granting ofDefendant’s motion.
Further, Defendant argues that Plaintiffs haviedato offer admissible and relevant evidence in
support of their position that Act 620 has an improper purpose. The essence of Plaintiffs’

response is that: Bbbott Il andCurrier do not bind this Court on ratial review because that



analysis is fact-specific and must be evaluatetiencontext of this specific statute as applied in
this specific state; 2) that medical justificatienrelevant to the issuef the statute’s alleged
undue burden; and 3) that medigastification is relgant to the statute’ purpose, an issue
related to but separate from rational basitherstatute’s effect,na@ one not addressed Abbott
Il or Currier.

A. Recent Fifth Circuit Precedent Governing Abortion Regulations

The Court must start ith an evaluation ofAbbott 1l Currier and Lakey because, if
applicable to the issues of this eathis Court is bound to follow them.

i. Abbott 11

Abbott Il involved a challenge ttwo provisions of 2013 Texas House Bill No. 2 (“Texas
H.B. 2"). Abbott I, 748 F.3d 583. One of thoseopisions is similar to Act 620 in that it requires
a physician performing or induciramn abortion to have admitting privileges at a hospital no more
than thirty miles from the location where the abortion is providdxhott I, 748 F.3d at 587.
Plaintiffs challenged the constitutionality of Texda.B. 2 as a violatioof patients’ substantive
due process rights, a violati of physicians’ procedural due process rights, an unlawful
delegation of authority to hospitasd as being impermissibly vague.

After a bench trial, the distt court found parts of the mwtting privileges requirement
unconstitutional as lacking a rational basis araiply an undue burden on a woman'’s right to an
abortion and issued an opinion permanemihjoining that provision of the statutBlanned
Parenthood of Greater Tex. Surgical Health Servs. v. AbBbft F. Supp. 2d 891, 909 (W.D.
Tex. 2013)rev'd in part 748 F.3d 583 (5th Cir. 2014). Thea&t filed an emergency motion to

stay the district court’s injunction pending theakition of the State’appeal, which the Court

% Texas H.B. 2 also mandates that the administration of abortion producing drugs witmie protocol
authorized by the Food and Drug Administration, with limited exceptipisott Il, 748 F.3d at 587. There is no
comparable provision in Act 620. This opinion deals only with the admitting privileges issue.
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of Appeals granted in paflanned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott
(“Abbott I'), 734 F.3d 406 (5th Cir. 2013). In a fifeur decision, the Supreme Court refused to
vacate the Court of Appeals’ stalanned Parenthood of Greater Tex. Surgical Health Servs.
Of Greater Tex. v. Abbott  U.S. __ ,134 S. Ct. 506 (2013).

On appeal of the districtoart’s judgment, the Fifth Cireuheld that the issue of an
abortion regulation’s constitutionality is decidén two parts: it “must pass rational basis
review” and also must not place an undweden on a woman'’s righo an abortionAbbott I,

748 F.3d at 590 (citinonzales550 U.S. at 158). IAbbott I, the plaintiffs challenged Texas
H.B. 2 as unconstitutiondloth facially and as-applietd. at 589.As to the facial challenge, the
Court noted that the “[s]tandard principles ofistitutional adjudication require courts to engage
in facial invalidation only if no possible palication of the chéenged law would be
constitutional.”ld. at 588. However, the Court stated that “whether thgreé@ne Court applies
this rule in the same way in abami cases as in otreis uncertain.”ld. (“[A]n abortion-
regulating statute . . . fail[s] constitutional ster if it erect[s] an undue burden on women’s
decisions to choose abortion in a darfraction’ of the cases.” (citinGasey 505 U.S. at 895;
Gonzales550 U.S. at 168)).

In terms of sequencing, the Cbsaid that “[t]he first-step of the analysis of an abortion
regulation . . . igational basis review, notmpirical basis review.”Abbott Il, 748 F.3d at 596
(emphasis in original) (citingsonzales 550 U.S. at 158).As to this first-step, the Court

reversed the district court’s hldhg that the admitting privilegesquirement failed rational basis

* In Currier, the Fifth Circuit acknowledged that there is disagreement as to whether the rational review test is
independent from and precedes the undue burden test but found it unnecessary to resolve tiEudigyuiEe0

F.3d at 454Lakey however, clearly reaffirm&bbott Ilin what it calls the Fifth Circuit's “two-step approach, first
determining whether the law at issue dattsrational basis, then whether it places a substantial obstacle in the path
of a large fraction of women seeking abortiow!ole Woman’s Health v. Lakeg69 F.3d 285, 297 (5th Cir.
2014),vacated in part135 S. Ct. 299 (2014).

11



review. Abbott I, 748 F.3d at 591. The Court took issue wiie district court’s conclusion
because it was based on the failure of the State to predichkencethat a rational relationship
existed between this requirement and improvetiepacare and the failure of the State to
produceevidencehat the requirement “address[ed] issagpatient abandonment, hospital costs
or accountability.”ld. at 593-94. In support of its conclusion, the Court pointed to “the Supreme
Court’s oft-repeated guidance, that therenisver a role for evidentiary proceedings’ under
rational basis review.ld. at 596 (quotingNat’l Paint & Coatings Ass’'n v. City of Chicagd5

F.3d 1124, 1127 (7th Cir. 1995))[L]egislative choiceis not subject to agtroom fact-finding.”
Abbott II, 748 F.3d at 594 (quoting.C.C. v. Beach Commc’ns, In&08 U.S. 307, 315, 113 S.

Ct. 2096 (1993)).

The Court set out a number of principlas observe in deding whether abortion
regulation passes rational review, idether it is rationally related to a legitimate state interest.
The rational basis test seeks only to determwhether there is any conceivable basis for the
enactmentAbbott II, 748 F.3d at 594 (citinBeach Commc’'n08 U.S. at 313A district court
should not relitigate thfacts that led to thpassage of the lavAbbott I, 748 F.3d at 594 (citing
Heller v. Doe 509 U.S. 312, 320, 113 S. Ct. 2637 (199B@ather, “[a] law based on rational
speculation unsupported by evidence or empida#a’ satisfies ratinal basis review.Abbott I,

748 F.3d at 594 (quotingeach Commc’'n$08 U.S. at 315).

As to Plaintiffs’ contentin that the Texas H.B. 2 hah impermissible purpose, the

Court found that the district cduerred in placing the burden on the State to disprove improper

purpose. This, said the Court, is “plainly backwardsbobott Il, 748 F.3d at 597 (the burden of

® |tis interesting, however, that the Court did discuss testimony and other evidence introdueédadir
connection with its conclusion that the law passed rational review by serving a medical purpoaethedhirty
mile geographic restriction requirement also passed rational reAfevett 1|, 748 F.3d at 594-96 (“There is
sufficient evidence here that the geodniapestriction has a rational basis.”).

12



proving the unconstitutionality of the abortistatute rests with the plaintiff (citinglazurek v.
Armstrong 520 U.S. 968, 972, 117 S. Ct. 1865 (1997))). Tbart then found that the plaintiffs
produced no evidence to show that the admitting privileges requirement was passed to limit
abortions or for any other improper purpo&bbott Il, 748 F.3d at 59Rlaintiffs “did not attack
the State’s purpose at all. Tkeis thus no basis for a fimdj of impermissible purpose under
Casey’ Id.

The Court also reversed the districdud’s conclusion that the admitting privileges
requirement created an undue burden orritite of women to obtain an abortiold. Because
the effect prong of the undue burdest is not the subject of the tram before this Court, it is
not necessary to review the Cosirconclusions except that ibdnd that the plaintiffs failed to
carry their burden gproof on the factdd. at 600 (“[T]he regulation Winot affect a significant
(much less ‘large’) fraction afuch women . . . .").

ii. Currier

At issuein Currier was Mississippi House Bill 1390 (“Miss. H.B. 1390") passed by the
Mississippi Legislature in April 02102 which took effect in July of 2012ackson Women’s
Health Org. v. Curriey 760 F.3d 448, 450 (5th Cir. 2014ktition for cert. pendingNo. 14-997
(filed February 19, 2015). Miss. H.B. 1390 requitieat “[a]ll physicians associated with the
abortion facility must have admitting privileges at a local hospital and staff privileges to replace
local hospital on-staff physiciansld. The district court held that the statute created an undue
burden and therefore did not address theomati basis issue because to do so would be
“superfluous.” Currier, 760 F.3d at 454. The Fifth Circuitassum[ed] that a rational basis

review is a necessary first stepgd. Acting on that assumption, the Fifth Circuit found that

13



becauséAbbott Il held that “a virtually identical lawhad a rational basiSwe are bound by that
precedent to accept that the Misggsistatute has a rational basikl”

The Court then moved to whether the pugpos effect of the law created an undue
burden. Because the district court had not reathedpurpose inquiry,” and the parties did not
argue it, the Court did not consider decide this prong of the te$tl. at 454-55. The district
court’s finding that the effect dhe law would be to close Missippi’'s only abortion clinic was
not contested by the Statd. at 452. The Court of Appeals affied the district court’s finding
that this effect created an undue burden afiimed the preliminar injunction against the
enforcement of that portion of Miss. H.B. 1390.

iii. Lakey

In Lakey Plaintiffs challenged the admitting privileges requirement of Texas H.B. 2 as
applied to two specific abortion clinicd/hole Woman’s Health v. Lakeg69 F.3d 285 (5th Cir.
2014),vacated in part135 S. Ct. 299 (2014). In additiongthchallenged the law’s requirement
that abortion clinics existing on or after September 1, 2014, comply with the same minimum
standards required of ambulatory soad) centers (hereinafter “ASC”)d. at 290. The district
court held that, together, treeswo requirements “create[d] a brutally effective system of
abortion regulation” and issued a final judgment enjoining these two portions of the law and
others as to all abortion facilities in Texdd. at 289. Although Plaintiffs’ challenge to the
admitting privileges requirement was limited to an as-applied challenge, the district court held
that both the admitting privileges and the ASC provision were unconstitutional on theldface.

“To alleviate confusion and to fairlyddress the State’s emergency motion and the
Plaintiffs’ response, [the Court @ppeals] consider[ed] wheth&r stay injunctions of both the

admitting privileges requirement and the ambulatory surgical center provision on their face . . . .”

14



Id. at 292. As to the admitting privileges parttbé law, the Court of Appeals found that the
State had shown a substantial likelihood of ssscen the merits and, therefore, granted the
State’s emergency motion for stay pendimg resolution of the State’s appddl.at 301.

In reaching its conclusion, the Court used what it called a “two-step approach,” applying
first a rational basis inquiry lowed by an undue burden analysis. at 297. As to the first step,
the Court reaffirmed its test for rational basistiag that “if the State establishes that a law is
rationally related to a legitimatstate interest, we do not ead guess the legislature regarding
the law’s wisdom or effectivenesdd. at 294.

The Court then turned todlsecond step — thmdue burden analysis. “The undue burden
inquiry looks to whether the chatiged provision has either ‘thmurposeor effectof placing a
substantial obstacle indtpath of a woman seeking an abortwd@ nonviable fetuslf it does, it
is unconstitutional.ld. (emphasis in original) (quotifgasey 505 U.S. at 877).

In evaluating the possible undue burderthef ASC requirement, the Court separately
considered “purpose” and “effectrhaking the “purpose inquiry” firstld. In reversing the
district court on the ASC provision, the Fifth QGiflcemphasized that the district court “cited no
recordevidenceto support its determination that ghiprovision was enacted for the purpose of
imposing an undue burden on women saglkabortions, nor did it make arfgctual finding
regarding an improper purposéd. at 294-95 (emphasis added).

The Court then proceeded to examine tHéett” of the ASC provision. In doing so, it
reemphasized its uncertainty as to the progstrto measure the extent of the burddnat 295-
96. While the general rule requireg thlaintiff making a facial challeye to show that there is no
set of circumstances under which the statute could be held constitutional, “as we rdibdtin

II, it is not clear whether the Supreme Couplees this general rule in abortion casdsl”

15



(citing Abbott 1l, 748 F.3d at 588). Thus, the Court measured the effect utilizing both the
traditional standard and what the Court saw as the standard uSedaw a statute regulating
abortion will “fail constitutional muster if, ‘in &rge fraction of the cases . it will operate as a
substantial obstacle to a womartkoice to undergo an abortion.ltl. at 296 (emphasis in
original) (quotingCasey 505 U.S. at 895).

The Fifth Circuit rejected the district ca'sr use of a test followed by other circuits
wherein the court measures the burden of kit on a woman'’s righ abortion by balancing
the efficacy of the provision against the burdens that it impddesat 296-97 (comparing
Planned Parenthood ArizInc. v. Humble 753 F.3d 905, 914 (9tRir. 2014) andPlanned
Parenthood of Wisc., Inc. v. Van Holler83 F.3d 786, 791-99 (7th Cir. 2013), wAbbott I|,
748 F.3d at 593-94, 59Planned Parenthood Sw. Ohio Region v. DeW@86 F.3d 490, 515
(6th Cir. 2012)Greenville Women'’s Clinic v. Bryari222 F.3d 157 (4th Cir. 2000) akidomen’s
Health Center of W. Cnty., Inc. v. Webs&r1l F.2d 1377 (8th Cir. 1989pee alsd_akey 769
F.3d at 305 (“[O]ur circuit doesot incorporate a balancing aysis into the undue burden
analysis.”). The Court also tooksise with the district court’s faite to use the “large fraction”
test.Lakey 769 F.3d at 298.

As to the admitting privileges requiremetite Court found that the unconstitutional as-
applied challenge was likely rad by res judicata because thaintiffs “could have brought,
but chose not to bring, as-applied challenges” in their kkliat 301. Indicta, the Court found
that State was likely to succeed in proving thateffect of this and the ASC provisions had not

produced an undue burden on a waieaight to an abortion agpplied to the McAllen, Texas,

® In Judge Higginson’s separate concurring and dissenting opinion, he not@ageyihvalidated the spousal-
notification statute because it wouldepent a “significant number” as well aslarge fraction” of women from
obtaining an abortior.akey 769 F.3d at 308 (Higginson, J., concurring in part and dissenting in part) C#say
505 U.S. at 893-95).
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clinic but had not so proved that likelihood of success regarding the El Pasoldliaic302-04.
In its review of the undue burden of the admgtprivileges provision, # Court did not engage
in a separate “purpose inquiry.”

B. Analysis

In applying these principles to the caseéhand, the Court notes that unlike any of the
cases previously discussed, thisimotion for partial summary judgméenfs such, the burden
is on mover, Defendant Kliebert, to show that ¢hisr no material issue of fact and that she is
entitled to judgment on her motion as a matter of law.

Defendant contends that she is entitedsummary judgment on two specific claims
made by Plaintiffs: 1) that Act 620 imposesnadically unreasonable requirement, and 2) that
Act 620 has themproper purposef placing an undue burden on abortion access in Louisiana.
(Doc. 87-1, p. 7). The two are relataad therefore analyzed together.

The admitting privileges requirement of A820 is substantially similar to both Texas
H.B. 2 and Miss. H.B. 1390. To the extent thaiftiffs contend thafct 620 is not rationally
related to a legitimate state interest because ihedically unreasonable or unnecessary, this
Court is bound by the Fifth Cinit's previous rulings irAbbott II, Currier andLakey Abbott I,
Currier andLakeymake clear that the admitting privileg provision in Act 620 passes rational
basis reviewAbbott 1, 748 F.3d at 599-60@urrier, 760 F.3d at 454;akey 769 F.3d at 293.

Plaintiffs argue, however, that Fifth Circyurisprudence allows for the introduction of
evidence to negate the statute’s alleged rationas rasihe context of thispecific statute. (Doc.
104, p. 9 (“[A]lthough rational basis review places affirmative evidentiary burden on the

government, plaintiffs may nonetheless negate a seemingly plausible basis for the law by

’ Abbott Ilwas an appeal from a trial on the meditbbott I, 748 F.3d at 587-8€urrier was an appeal from a trial
in which the district court granted a preliminary injunctiGuirrier, 760 F.3d at 451. Anldakeywas an emergency
motion to stay the district court’s injunctions following a four day ttiakey 769 F.3d at 289, 298.
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adducing evidence of irrationalit.. [T]he State['s] ... chosen @ans must rationally relate to
the state interests .... Oanalysis does not proceed witrstiaction for hypothesized ends|,] and
means do not include post hoc hypothesizedsfathus, we will examine the State['s] ...
rationale informed by the setting andstiory of the challenged rule.”) (quotirfgt. Joseph’s
Abbey v. Castille712 F.3d 215, 233 (5th Cir. 2018grt. denied134 S. Ct. 423 (2013))).

But in considering the similar Missiggii statute, the Court of Appeals @urrier held
that,

[O]ur court inAbbott[ll] has addressed the rationakisaof a virtually identical

law, and we are bound by that precederdadecept that the Msissippi statute has

a rational basis.... [W]e ... helthat the Texas regulatigatisfied a rational basis

review because it was based on the ratigpaculation that itvould ‘assist in

preventing patient abandonment’ by thector providing the abortion. We see no

basis for distinguishing the rational basfdMississippi] H.B. 1390. None of the

other rationales discussed Abbott[II] was state specific, and each would be

equally applicable to H.B. 1390. Accordingly, we hold that H.B. 1390 satisfies the

rational basis review upon our binding precedertbbott[II].
Currier, 760 F.3d at 454 (footnote omitted).

This Court is likewise bound by this precedent and therefore finds that Act 620 passes
rational basis review. Accordingly, DefendanMotion for Partial Summary Judgment is
granted in part. The issue of medical reasomadg — as it pertains to the issue of Act 620’s
rational review — is decidieas a matter of law.

Rational basis review, however, is only guet of the test for constitutionality. The
statute must not place an undue burden on a wemmght to an abortion. “The undue burden
inquiry looks to whether the chatiged provision has either ‘thmirposeor effectof placing a
substantial obstacle indtpath of a woman seeking an abortidm nonviable fetuslf it does, it

is unconstitutional.’Lakey 769 F.3d at 294 (emphasis in original) (quot@asey 505 U.S. at

877).
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Plaintiffs contend that theattte’s alleged medical unreasonableness is relevant to the
undue burden questiore.¢, Doc. 104, pp. 10-11). They also argue that the statute’s purpose is
an integral part of the undue lden analysis, that the purpose ingus fact sensitive and that it
is informed by, among other fact issues, theestion of whether the statute is medically
necessary or medically unreasonablé.)( Plaintiffs’ contested factlizgssues are listed in Doc.
104-1, pp. 2-16. Plaintiffs also point the Courtthe evidence attached to their opposition (a
listing of these exhibits found at Doc. 104-2).

Defendant argues the issue of medical necessity is relevant only to the rational basis
inquiry, which has been decided Apbott Il (Doc. 87-1, p. 7). FurtheDefendant contends that
while “[t]he Fifth Circuit has notlarified the relationship betweehe rational basis inquiry and
Caseys purpose prong.. Abbott If's statements on that issue dieta.” (Doc 87-1, p. 18 and p.

18, n.2). She argues thAbbott Ifs holding that the admitting pileges statute furthered a
legitimate state interest is ‘thly relevant to whether thegelation has a valid purpose under
Casey’ (Id.). In any event, Defendant points to thénibits attached to its motion showing Act
620’s legislative history (a listing of thesahgbits is found at Doc. 87-1, p. 2). Defendant
contends that the Plaintiffs have not offemdficient admissible evidence to raise a material
issue of fact regardingny alleged improper purpose. (Doc. 107, pp. 7-11).

In resolving these issues, the Court is required to follow the test set abbaoit II,
Currier and Lakey While Plaintiffs urge this Court tapply the undue burden balancing test
used by other circuits in such case&nned Parenthood Ariz., Inc. v. Humbibs3 F.3d 905,

914 (9th Cir. 2014)Planned Parenthood of Wisc., Inc. v. Van Hqllé83 F.3d 786, 791-99 (7th
Cir. 2013),Planned Parenthood Se, Inc. v. Strang@ F. Supp. 3d 1330, 1338-39 (2014key

specifically rejected this tedtakey 769 F.3d 296-97, 305. ApplyingettFifth Circuit test, the
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Court finds that there are questsof material fact which preae granting Defendant’'s Motion
for Partial Summary Judgment in its entirety.

Abbott Ilinstructs that the rainal basis review isomducted without evidencébbott 1|,
748 F.3d at 596 (“[T]here is ‘never a roler fevidentiary proceedings’ under rational basis
review.”) (quoting Nat'l| Paint & Coatings Ass’'n v. City of Chicagd5 F.3d 1124, 1127 (7th
Cir. 1995))® “[L]egislative choice is not subgt to courtroom fact-finding.Abbott 1I, 748 F.3d
at 594 (quoting=.C.C. v. Beach Commc’ns, In&08 U.S. 307, 315, (1993)). While the Court
agrees with the Defendant that there may be santedf clarity in the Fitt Circuit’s view of the
relationship between the rationalsisaand purpose prong of the test, it is clear that the Fifth
Circuit treats these prongs separately and @matio the latter, proak allowed and, indeed,
required.

After having held that Texas H.B. 2 was oatlly related to a tgtimate state interest,
the LakeyCourt then turned to the sep@rand distinct “purpose inquirylakey 769 F.3d at
294. It is instructiveo this Court that.akeydid not consider its holdg that the statute passed
rational basis review as dispositive of wiaatthe statute had a legitimate purpose uGdeey
Indeed, in evaluating the posshblindue burden of the ambulat@yrgical center requirement,
the Court separately considered “purpose” ‘aifixct,” first making the “purpose inquiryld. In
reversing the district eot, the Fifth Circuit emphasized thée district court'cited no record
evidenceto support its determination that [thipfovision was enacted for the purpose of
imposing an undue burden on women saglkabortions, nor did it make arfgctual finding

regarding an improper purposéd’ at 294-95 (emphasis added).

8 It is interesting, however, that the Court pointed stiteony and other evidence introduced at the trial to bolster
its conclusion that the thirty mile geographéstriction requirement passed rational reviatbott Il, 748 F.3d at
595-96 (“There is sufficient evidence here that gleographic restriction has a rational basis.”).
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Abbott Il also separated the purpose prong ef eindue burden test from the rational
basis review. It noted that “pidiffs offered no evidence implying that the State enacted the
admitting privileges provision in order to limit altions; in fact, as their reply brief states, they
did not attack the State’s purpose at allbbott II, 748 F.3d at 597.

This Court draws three conclass from the approach takenAbbott Il andLakeyto the
purpose inquiry: first, that the purpose inquirysesparate and distinct from the rational basis
review; second, the factdha statute passes the rational basview does not, by itself, answer
the question of whether it hadegitimate purpose for purposemeasuring undue burden; and
finally, the purpose inquiry is facensitive and a plaintiff challenging a statute on this basis
must offer evidence in order to prevail. The sften here is whether the evidence offered by
Plaintiffs in opposition to Defendés Motion for Partial SummgrJudgment is sufficient to
raise issues of material fact as to require the del of the motion. This begs the question of
what kind of evidence the Court can consider for purposes of the present motion and the
preliminary injunction hearing.

In answering this question, we get little help fraivbott I, LakeyandCurrier. In Lakey
the Court found that as to the ASC requiremdtaintiffs had offered no evidence on the
purpose issud.akey 769 F.3d at 299, n.15. As to thenatling privileges provision, theakey
Court did not separately consider the purpose inquiry but, in evaluating the evidence introduced
at preliminary injunction trial, found thahe State was likely to ultimately win on both
requirements as to the McAllen clinbuit not as to the El Paso clinid. at 303-04. IrCurrier,
“[t]he district court did not reach the purposeuiry, and the partiegid] not address it [on
appeal].” Currier, 760 F.3d at 455. Ibbott Il, the Court found thatplaintiffs offered no

evidence implying that the State enacted thenitithg privileges provision in order to limit
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abortions; in fact, as their reply brief statdmey did not attack the State’s purpose at albbott

II, 748 F.3d at 597. All three demsis were rendered not at thersnary judgment stage, as in
the present case, but after a preliminarynifion trial where testimony and evidence were
presented and weighed by the district court.

Defendant concedes that the Fifth Circuit “has not clarified the relationship between the
rational basis inquiry an@asey’spurpose prong” (Doc. 87-1, f8), but argues that in finding
that Act 620 furthers a legitimate state interé&thott 11 has answered the purpose inquiry and
finally determined that thstatute has a valid purpodd.(atpp. 13, 17-18). To the extent that the
purpose inquiry has not already been decidedtiyott I, Defendant contends in the alternative
that the only relevant evidence of the statutpurpose is the language of the statute, its
legislative history and its furtheramof a legitimate state interestd.(at pp. 19-22) and that
evidence offered by Plaintiffs to show an improperpose is irrelevant pat the very least,
insufficient, to overcome Act 620’s legislatitext and history for purposes of the summary
judgment motion.I¢. at pp. 9-13, 22-24).

Plaintiffs argue that the Court musbnsider the following kinds of evidence in
determining whether Act 620's purpose is to placeibstantial obstacle the path of a woman
seeking an abortion: 1) evidence that the Act will haveefifiect of creating this substantial
obstacle (i.e. evidence of its et is relevant to its purpos@oc. 104, p. 14); 2) evidence of the
lack of medical necessity of Act 620, the Plaintdtgin arguing that this informs the question of
the Act's effect and purpose (Doc. 104, gi-11, 23); and 3) evidence regarding the
circumstances of the Act 620's creation and passage. (Doc. 104, pp. 22-23)

In deciding the scope of evidemwhich is relevant to the purpose (as well as the effect)

prong of the undue burden summary judgment arsalylsis Court is bound by this circuit’s
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rejection of the undue burddralancingtest used by other circuitcsakey 769 F.3d at 296-97,
305. Therefore, this Court followmnly the test set forth iAbbott I, Currier andLakey

In her Motion for Partial Summary JudgmebDgfendant does not challenge the right of
Plaintiffs to offer evidence on the “effect” prg of the undue burden analysis. Therefore, the
effect of Act 620 will clearly ban issue at the trial of thegdiminary injunction, and evidence
on the issue of the Act’s effects, if any, on a waoisaight to an abortion will be admissible and,
indeed, extremely important to the outcome a thal. That inquiry Wl necessarily be fact
specific to Louisiana, and this Court will obussly not be bound by any factual findings on how
the similar statutes in Texas and Mississippeaed the women in those states. Clearly, the
factual differences on this question can leaddry different legal results on the constitutional
guestionCompareAbboitt II, 748 F.3d 583 anddakey 769 F.3d 28%vith Currier, 760 F.3d 488.

And while Defendant argues th&ie “purpose inquiryis foreclosed or, ahe very least,
the evidence on this issue shouldlip@ted to the statute’s texnd legislative history, the Court
agrees with the Plaintiffs & other kinds of evidence majso inform this inquiry. IrOkpalobi
v. Foster 190 F.3d 337, 337, 354-56"(&ir. 1999),superseded on other grounds on rehearing
en banc 244 F.3d 405 (BCir. 2001), the Court addressed thstie of the “type of inquiry lower
courts should undertake to determine whetheegulation has the ‘pppse’ of imposing an
undue burden on a woman’s rigiat seek an abortionOkpalobi 190 F.3d at 354. The Court
found that a district court is “not to accepe thovernment’s proffered purpose if it is a mere
‘sham.” Id. (quoting Edwards v. Aguillard 482 U.S. 578, 586-87 (1987)), and can look to

“various types of evidence, inclund) the language of the challenged act, its legislative history,

23



the social and historical contexf the legislation, or other dgslation concerning the same
subject matter as the challenged measuide’”

Furthermore, evidence of the effect of thimtute is relevant not only to the “effect
prong,” but also relevant, albeitdirectly, to the pyvose inquiry. If for istance, after hearing
the evidence, this Court concludes that éfflect of Act 620 produces no undue burden, this
finding would not necessarily be dispositive wafiether the Act’'s purpose is legitimate. This
finding, however, would certainly be relevamdasupport the argument that there was no
improper purpose. The converse is also tr@hurch of Lukumi Babalu Aye, Inc. v. City of
Hialeah 508 U.S. 520, 535, 113 S. Ct. 2217 (1993) (“[Téfffect of a law in its real operation is
strong evidence of its object.”).

The same rationale applies with respectetadence of the alleged lack of medical
reasonableness of the admitting privileges requirement. If after hearing evidence on this issue,
this Court were to conclude as a matter adtfthat the admitting privileges requirement is
medically reasonable, this finding would certginnform and support (albeit indirectly) a
finding that the statute has a legitimate purpose. And the converse is af$o true.

The Court inAbbott Il discussed evidence presented ley $itiate to the Texas Legislature
and at trial in support of the State’s arguintdrat the admitting privileges requirement was
medically reasonabledbbott I, 748 F.3d at 594-95. But thisidence was coidered by the
Court in the context of its rational basis ingquwhich asks only whether the law, “based on

rational speculation[,unsupported by evidence or empirical dgtasatisfies rational basis

® See alspRoy G. Speece, JiThe Purpose Prong of Casey’s Unduedin Test and Its Impact on the
Constitutionality of Abortion Insurance Restrais in the Affordable Care Act Or Its ProgeB88 Whittier L. Rev.
77, 99, where, reviewin@kpalobiand other cases, the author lists a “braaglyaof factors” considered by courts to
determine purpose, including “a bill's social and historical context.”

' The Court again emphasizes that it finds these mattevaneleot for purposes of weighing the severity of the
obstacle against the state’s justificatifor passing the law, but rather, as bearing simply on the question of the
statute’s purpose.
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review.”Id. at 594 (emphasis added). Given &lsbott I Court’s emphatic insistence that “there
is never a role for evidentiagyroceedings under rational basiviesv,” its finding relative to
medical reasonableness in the context of rakioe@ew does not forecke this Court’'s fact
based examination of this issue for thpasate and distinct “purpose inquiry.”

On this issue of purpose, like the issue oéefffthe parties have attached evidence to the
motion and opposing memoranda which points in \fferent directionsFor this reason, the
Court finds that there are materiabues of fact as to the st#’s purpose as it relates to the
undue burden inquiry. There are also issues ofdadb the Act's medical reasonableness as it
relates to the purposed effect prongs of the undue burdest. Therefore, summary judgment
on the issue of purpose and medidsonableness, agertains to both @ purpose and effect
prongs of the undue burden testingppropriate and is denied.

V. Conclusion

Accordingly,

IT 1S ORDERED that the Motion for Summaryudgment filed by Defendants Kathy
Kliebert, isGRANTED IN PART. The Court finds as a matter lafv that Act 620 is rationally
related to a legitimate State interest; and dfue, Defendant’s Motion for Partial Summary
Judgment to eliminate Plaintiffs’ claim of Act 620medical unreasonableseas it pertains to
Act 620’s rational basis review IGRANTED. Defendant’s Motion for Partial Summary
Judgment is in all other respe&ENIED.

Signed in Baton Rouge, Louisiana, on May 12, 2015.

=\

JUDGE JOHN W. deGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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