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OVERVIEW

|. Introduction

Since this Court issued a preliminary injunctiorthis matter, the Supreme Court has held
that the Fifth Circuit’s interpretatioaf the undue burden test was incorreé¥hole Woman'’s
Health v. Hellerstedtl36 S. Ct. 2292, 2309 (2016) (hereinaf®®WH’) (“The Court of Appeals’
articulation of the relevant standard is incorrgctrh its ruling, this Court’s conclusions of law
applied the Fifth Circuit’s legal standard, whidAVHreversed. Specifically, this Court initially
concluded, in line with FiftiCircuit precedent, that it could not consider evidence regarding
whether the Act would actually serits purported purpose to atieg women'’s health and safety
in practice, and could not wédighe Act’s burdens against lisnefits. (Doc216 1 178, 333-35,
346, 351--52, 364—67, 372) (citingter alia, Whole Woman’s Health v. Col@90 F.3d 563,
587 n.33 (5th Cir. 2015)). Accordjly, this Court ruled it couldot resolve the parties’ dispute

over whether the Act is medically reasonabliel. { 178(C) & n.41.)

In addition, this Court held the undue burden, @st&pplied in the fh Circuit, precluded
consideration of evidence related to the chaksngomen would face obtaining abortions under
the Act in their “real-world” context.ld. 11 340-43) (citinginter alia, Cole, 790 F.3d at 589).
This Court therefore did not cadsr evidence regarding how the Act, when considered in the
real-world context of abortion patients’ povedyd transportation challenges, providers’ fear of
anti-abortion violence, pre-exiafi regulations, and other obseglto abortion access, would
impose unique burdens on Louisiana womdd.  344.) The SupremeoGrt has now clarified
that these facts should be considered wkealuating whether ambortion restriction is

constitutional. See WWH136 S. Ct. at 2302, 2312-13.



The Supreme Court held WWH that restrictions on access to abortion before viability
must be subject to meaningful judicial scrutingtional basis review is simply not enough when
“regulation of a constitutionally protect@ersonal liberty” is at issueV\WH 136 S. Ct. at 2309.
Rather, under the undue den analysis, a restriction must bleown to actually “further” its
purported interest, and iteenstitutional only if its beefits outweigh its burdenSee idat 2309—
10. Additionally, in evaluating a restriction’s béiteand burdens, courts must not simply defer
to a State’s assertions about anypouted benefits or burdens, baust consider actual evidence.
Seeidat 2310-12. The Court explathés reasons for rejectingdlfifth Circuit's analysis:

The rule announced ifP[anned Parenthood of Southeast Pennsylvania v. Casey

505 U.S. 833 (1992)] . . . reqas that courtsonsider the burdens a law imposes

on abortion access together wilie benefits those lavesnfer. And the [Court of

Appeals was] wrong to equate the judicatiew applicable to the regulation of a

constitutionally protected personal libemyth the less strict review applicable

where, for example, economic legislation is at issue. The Court of Appeals’

approach simply does not match thanstard that this Court laid out Dasey

which asks courts to consider whetla@y burden imposed on abortion access is

“‘undue.”

Id. at 2309-10 (citations omitted). ThWgWHmMakes clear that courtsvea “constitutional duty”
to look beyond a State’s assertions for restigctaccess to abortion tevaluate whether the
restrictions at issue will actualgdvance any legitimate interestsl. at 2310.

Further, the Supreme Courtespfically affirmed the relevance of evidence related to
medical reasonableness and “real-world” condsgi in evaluating a law’s furtherance of its
purported interestral its burdens on women seeking abortideh. at 2301-03, 2312-13. Thus,
the Court recounted with favor the finding of the Be$tCourt that “[t]he great weight of evidence

demonstrates that, before the act’'s passage, abortion in Texas was extremely safe witrlgarticul

low rates of serious complicatioasd virtually no deaths occurgron account of the procedure.”



Id. at 2302. It affirmed that abortion “has beé&own to be much safen terms of minor and
serious complications, than many common maldiprocedures not subject to such intense
regulation and scrutiny,” and that the challeniges would not decrease risks, improve outcomes,
or result in better cardd. It also relied upon the district courtfndings that the “requirements
erect a particularly higtbarrier for poor, rural, or disadvantaged womelal” The Court
also clarified that no single famtis determinative as to witelr a restriction imposes an undue
burden, but rather the burdens’ impact mustevaluated cumulatively, and are undue if
unjustified by the law'gurported benefitsid. at 2313.

While this Court determined that the dealged Act was unconstitutional even under the
Fifth Circuit's now-rejected iterpretation of the undue burdeéest, as a result of thé/HH
decision, certain facts that Defendant arguedewet legally relevanare now indisputably
relevant and, indeed, criéitto the constitutional atysis. To summarize, unddfWH this Court
must consider (a) evidence regarding whethek lamw the restriction furthers the legislature’s
purported interest, which in thisse, includes the Act’'s medicabsonableness, and (b) evidence
regarding the actual burdens tlestriction places on women seeking abortions. The Court must
then assess the burdens and benefithe restriction, and weigh the former against the latter to
ensure that the burden the law img®$s not “undue.” A re-evadtion of certain of the Court’s
conclusions of law also neces$aflows from applying the standard articulated by the Supreme
Court.

By Order dated January 26, 2016 (Doc. 2164, fatlowing a trial during which extensive

evidence was submitted into tleeord, this Court preliminarilgnjoined Defendant Rebekah Gee,



in her official capacity as Secretary of the Lsdana Department of Hehland Hospitals, from
enforcing Section A(2)(a) of Act Number (G2amending Louisiana Revised Statutes 8§
40:1299.35.2.3 (“the Act” or “Act 620'Y,against Plaintiffs June Mkcal Services LLC, d/b/a
Hope Medical Group for Women (“Hope” or e Clinic”); Bossier City Medical Suite
(“Bossier” or “Bossier Clinic”); Choice Inc., afexas, d/b/a Causeway Klieal Clinic (“Choice”

or “Causeway”) (collectively, “Plaintiff Ghics”); Dr. John Doe, M.D. 1 (“Doe 1®)and Dr. John
Doe, M.D. 2 (“"Doe 27) (collectively, “Plaintiff Dotors”) (collectively, “Raintiffs”). (Doc. 5.)
Now before the Court are the pag contentions with regard tm permanent injunction in this
matter.

The Court requested supplemental proposednfgsdof fact and conclusions of law from
the parties on a permanent injtina following the parties’ agreesnt that the Court may proceed
to rule on the permanent injurati — including additional findingsf fact and conclusions of law
required byWWH — based on the existing record (Doc. 253Jhe parties further agreed that
no furtherevidence is needed, apart from short stipofet submitted jointly by the parties and
accepted bythe Court, (Docs. 255, 265, 271), and &fidavit of Dr. Doe 2. (Doc. 272.)
Therefore, pursuant to FedeRalle of Civil Procedure 65(a), and with the consent and agreement

of the parties, the Court advand¢eghe merits of the permanent injunction, consolidating it with

L A copy of the final bill appears as a joint exhibit, (JX 115), and in ottiegdi] See, e.g.Doc. 168-10 at 39-43).
As the statute was subsequently codified, and as a statute’s language need denbedtto be known, this Court
will cite to Act 620 as codified. The Court does so throughout this opinion unlessdbimting, as it later doesge
infra Part VI, Act 620’s legislative history. In this Ruling, any and atrefices to “Section []” or “§ []” are to Act 620
as codified in Louisiana Revised Statutes. Act 620 also amended Sections 129ar@b21.75.3(2) and (5).

2 The identities of the Plaintiff Doctors as well as the otleerisiana abortion physiciangho are not parties—Doctors.
Doe 3, 4, 5, and 6 (individually, “Doe 3,” “Doe 4,” “Doe 5,” “Doe 6")—are protected by virtue@ptatective orders.
(Docs. 24, 55.) Rather than repeating thrmulation “Dr. Doe [],” this Court opts for the simpler “Doe []” and, only
occasionally, “Dr. Doe [].”



the hearing on the preliminary injunction. The relcoom the preliminary injunction trial is part
of the merits trial record, togetherttvithe stipulationsf the parties.
The hearing on the Motion f&reliminary Injunction was & from June 22, 2015, through
June 29, 2015. (Docs. 163-64, 166, 169, 174.) At the hearing, the Court received evidence in the
form of live witness testimony, exhibits, stipudats, and designated deposition testimony agreed
by Plaintiffs and Defendant (collectively, “Parties”) to be receiwelieu of certain witness’ live
testimony. Plaintiffs presented livestemony from the following witnesses:
- Doel,
- Doe?2,;
- Doe 3;
- Ms. Kathaleen Pittman (“Pittman”), June’s administrator; and
- Kliebert;and
- Three experts, specifically:
- Doctor Christopher M. Estes (“Estg Chief Medical Officer of Planned
Parenthood of South Florida atiee Treasure Coast, (PX 92);
- Doctor Sheila Katz (“Katz"), ansaistant professor at the University of
Houston, (JX 91); and
- Doctor Eva Karen Pressman (“Bsean”), the Henry A. Thiede Professor
and Chair of The Department Obstetrics and Gynecology at The

University of Rochester, (PX 94).



Defendant presented live testimony at trial from the following witnesses:
- Ms. Cecile Castello (“Castello”), Diremtof Health Standards Section (“HSS”) for
DHH; and
- Three other experts, specifically:
- Doctor Robert Marier (“Marier”)Chairman of the Department of Hospital
Medicine at Ochsner Medical 6&r in New Oleans, (DX 146);
- Doctor Tumulesh Kumar Singh Soky (“Solanky”), a professor and the
chair of the Mathematics Departmentthe University of New Orleans,
(DX 148); and
- Doctor Damon Thomas Cudihy (6@ihy”), an obstetrician-gynaecologist
("“OB/GYN,” “Ob/Gyn,” “OBG,” or “O&G") currently licensed to practice
medicine in Louisiana and Texas, (DX 147).
A record of the exhibits admitted into evideneas filed. (Doc. 165.) A record of the deposition
testimony designated by the Restand offered into evideneeas also docketed. (Doc. 188In
addition, the Parties submitted proposed findingscifand conclusions of law, (Docs. 196, 200),
and responses to each other’s proposedrgsland conclusions, (Docs. 201, 202). Additional
stipulations of fact were submittdy the parties. (Docs. 224, 255, 265, 271.)
In making the following findings of fact armbnclusions of law, the Court has considered
the record as a whole. The Court has observeddimeanor of withesses and has carefully weighed

their testimony and credibility in determining tfaets of this case and drawing conclusions from

3 Cochran’s deposition appears in Document 168-4, Doe 4's in Document 168-5sDo®6tument 168-6, Ms.
Hedra Dubea’s in Document 168-7, Mr. Robert Gross’ in Document 168-8, Ms. DioessKa Document 168-9,
Doctor Cecilia Mouton’s in Document 168-10, and Ms. Jennifer Christine Stevens in Document 168-11.
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those facts. All findings of facontained herein that are mopgeopriately considered conclusions
of law are to be so deemédLikewise, any conclusions of lamore appropriately considered a
finding of fact shall be so classifiéd.
After having considered the evidence, bngfi and record as a whole, for the reasons
which follow, the Court declare&ct 620 unconstitutional in all afs applications, and enters a
permanent injunction barring its enforcementhe active admitting privileges requirement of
Section A(2)(a) of Act 620 isofind to be a violation of thaugstantive due process right of
Louisiana women to obtain aba@tion, a right guaranteed by the Fourteenth Amendment of the
United States Constitution as establishedae v. Wadet10 U.S. 113 (1973and pursuant to the
test first set forth ifPlanned Parenthood of Southeastern Pennsylvania v. Ca86yU.S. 833
(1992) (‘Casey), and subsequently refined WWhole Woman’s Health v. HellerstedB86 S. Ct.
2292, 2319 (2016) (hereinafteWWH'). Act 620 is theredre declared unconstitutional, and its
enforcement enjoined &l of its applications.

FINDINGS OF FACT

Il._ Background and Procedural History

1. Plaintiffs are:
- Hope, a licensed abortion clinic locaiadshreveport, Louisiana, suing on behalf

of its physicians, staff and patients;

4 For an example of such an approach, see Doc. 14021, No. 2:10-md-02179-CJB-SS (E.D. La. Jan. 15, 2015).
S1d.
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- Bossier, a licensed abortion clinic loedin Bossier Cityl.ouisiana, suing on
behalf of its physicians, staff, and patiehts;
- Choice, a licensed abortion clinic sgion behalf of its physicians, staff, and
patients;
- Doe 1, a physician licensed to practeedicine in the State of Louisiana and
board-certified in Family Medicinena Addiction Medicine, suing on his own
behalf and that of his patients; and
- Doe 2, a physician licensed to practecedicine in the State of Louisiana and
board-certified in OB/GYN, suing on hisvn behalf and thaif his patients.
2. Dr. Rebekah Gee, (“DefenddritGee,” or “Secretary,”) is the Secretary of DHH.
Pursuant to § 40.2175.6, Gee “has théhauity to revoke or deny clios’ licenses for violation of
this or any other law.” (Doc. 109 &t(citing La. Rev. Stat. § 40:2175.6).)
3. On August 22, 2014, Plaintiffs filed the Complaint for Declaratory and Injunctive Relief,
(Doc. 1), and the Applicaon, (Doc. 5), seeking to enjoin vaus defendants from enforcing Act
620’s Section (A)(2)(aDoc. 5-2 at 2-5.)

4. Act 620 has been codified at an amended Section 40:1299.85R2S5.8 40:1299.35.2.
Section A(2)(a) requires everyoctor who performs abortions Louisiana to have “active
admitting privileges” at a hospital within 30 milekthe facility where abortions are performé.

§ 40:1299.35.2A(2)(a). While the Act contains otheguirements, this provision is the only one

6 On or about March 30, 2017, PlafhBossier ceased business and surrendered its license, returning it to DHH.
(Doc. 271))
7 Secretary Gee took office in Janu2646, replacing former Secretary of DHldthleen Kliebert, who was originally

named in this lawsuit. Throughout thdselings of fact and conclusions of law, references to “Secretary,” “Secretary
Gee,” “Secretary Kliebert,” “Gee” or “Kliebert,” shoulte read as references to the Secretary of DHH.
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being challenged. (Doc 5-1 aingl.) Act 620 was signed into law by the Governor of Louisiana,
the Honorable Piyush “Bobby” Jindal (“Jindadt “Governor”), on Juné2, 2014. (Doc. 138 at 2;
see also, e.gH.B. 388, 2014 Leg., Reg. Sess. (La. 201¢)ned by Governor, June 12, 2014).) Its
effective date was set as September 1, 2@ek,(e.gDoc. 5-1 at 8; Doc. 2-at 6.) Shortly before
trial, on April 20, 2015, DHH promulgated implemiegt regulations that include an admitting
privileges requirement repeating the languafiédct 620 and a penalty provision of $4,000 per
violation. La. Admin. Code tit. 48, pt. |, 88 44@definition of “active admitting privileges”),
4423(B)(3)(e), available &1 La. Reg. 685, 696 (Apr. 20. 2015)hese were accompanied by a
statement averring that they “will only be erded pursuant to Order” in the present cdde.The
Order the Court issues toddyus embraces these regulations as well as the Act itself.
5. Hope is one of three remaining licensdmbrtion clinics in Laisiana still operating.
(See e.g, Doc. 109 11 4-5; Doc. 14 | 10 at 3.)isltocated in Shreveport. Causeway was an
abortion clinic in Metairie. On January 26, 2016, this Centéred a preliminary injunction
that did not encompass Causeway’'s primary physician, Doghd, immediately ceased
providing abortions. (Doc. 216, at 112; Doc. 254%.)] The parties emnted into a stipulation
that would extend the junction to him, whictthis Court so ordered dfebruary 5, 2016. (Doc.
224.) Causeway closed permanently. (Doc. 239 it returned its license to DHH, effective
February 10, 2016. (Doc. 255 | 3.) Bossier waahamtion clinic in Bogsr City. On or about
March 30, 2017, Bossier ceased business and surrendered its license, returning it t8deHH. (
Doc. 271.) Does 1 and 2 are two of five remagphysicians performing abortions in Louisiana.

Doe 1 performs abortions at Hope; Doe 2 qaried abortion at Bossier, and now performs
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abortions at Hope. (Doc. 109 11 10-4ée alspe.g, Doc. 14 |1 14-15; Doc. 272 § 3.) Doe 4
no longer offers abortion came Louisiana. (Doc. 255 | 1.)

6. The Court issued the TRO on August&114, enjoining enforcement of Act 620 “until
a hearing is held for the purpose of deterngnivhether a preliminary injunction should issue.”
(Doc. 31 at 18.) Per this orderaktitiffs were expected to contie seeking admitting privileges at
the relevant hospitalsid. at 1-2.) Thus, the Act would be allosvto take effect, but the Plaintiffs
would not be subject to its penalties and sanstifmr practicing without the relevant admitting
privileges during the application procesd. at 2, 18.) The Plaintiff Clics were allowed to operate
lawfully while the Plaintiff Doctors contued their efforts tobtain privileges.Ifl.)

7. On September 19, 2014, tarether plaintiffs-Women’s Health Care Center, Inc.
(“Women'’s Health” or “Women’s {ic”); Delta Clinic of BatonRouge, Inc. (“Delta”); Doctor
John Doe 5 (“Doe 5”); and Doctor John Doe(“®oe 6”) (collectivel, “Women’s Health
Plaintiffs”)—filed the Complaint foDeclaratory and Injunctive Refighereby initiating a separate
case, and a Motion for Preliminary Injunctigocs. 1, 5, No. 3:14-cv-00597-JWD-RLB.) On
that same day, these parties tendered a moticnsotdate their case with this earlier proceeding.
(Doc. 2, No. 3:14-cv-00597-JWD-RLB.) By this Ctsrorder, these two cas were consolidated
on September 24, 2014. (Doc. &.88:14-cv-00597-JWD-RLB.)

8. All the Parties agreed in briefs and oraltya status conference held on September 30,
2014, that significant discovery would need to be dmnprepare for thedaring; therefore, the
Court set the preliminary injunction heagi for March 30, 2015. (Doc. 45.) A Joint Proposed
Scheduling Order was submitted by the Partie®©ciober 8, 2014, (Doc. 49), and adopted as this

Court’s order on October 21, 2014, (Doc. 56).
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9. On November 3, 2014, following the addition of the Women’s Health Plaintiffs, this
Court issued the Order Clarifying Temporary Restraining Order of August 31, 2014. (Doc. 57.) For
the reasons given therein, the Court ruled: “It wad is the intention of this Court that the TRO
remain in effect as to all parties before it until the end of the Preliminary Injunction Healihg.” (
at6.)

10. On December 5, 2014, the Women'’s Healthniifs filed the Motion for Voluntary
Dismissal. (Doc. 70.) With the consent of the Partiee Court dismissed trasit without prejudice
on December 14, 2014. (Doc. 77.) In light of thisimissal, the Court on January 15, 2015, issued
the Second Order Clarifying Temporary ResiragjnOrder of August 312014. (Doc. 84.) In this
order, for reasons explained ther, this Court ruled that “th€RO of August31, 2014 (Doc. 31)
remains in force until the Preliminary Injuran hearing on March@® 2015 or as otherwise
modified by this Court.”I¢l. at 4.)

11. On February 16, 2015, Defendants fited Motion for Partial Summary Judgment
(“Partial MSJ"), (Doc. 87), which was oppasgDoc. 104). On February 24, 2015, Defendants
filed an Unopposed Motion to Set Oral Argurhen Motion for Partial Summary Judgment (Doc.
90.) On March 3, 2015, the Court granted thatiomy (Doc. 92), and oral argument was set and
heard on March 19, 2015, (Docs. 128, 137).

12. On May 12, 2015, the Parti®glSJ was granted in part, finding that under then-
binding Fifth Circuit jurisprudence, the adtmg privileges requirement of Act 620 was
“rationally related” to a legitimate state interg&loc. 138 at 25.) In all ber respects, the motion

was denied. 1¢.)®

8 WWH states that this Court must “consider the exisiemcnonexistence of medical benefits when considering
whether a regulation of abortion constitutes an undue brrddAVH, 136 S. Ct. at 2309. Therefore, summary
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13. Based on a stipulation reached among theeBathe Joint Motion to Dismiss Defendant
Mark Dawson was filed on March 17, 2015, (Doc. 1Hdd granted the same day, (Doc. 111). On
March 20, 2015, the Parties conferred with the Camndtagreed to a continuance of the hearing on
the preliminary injunction until the week of JuR2, 2015. (Doc. 129.) The Parties agreed that the
TRO would remain in effect until the completiah the trial and ruling on the merits of the
preliminary injunction. id.)

14. On April 1, 2015, oral argument was heardrations in limine filed by the Parties.
(Docs. 136, 151.) In the ruling issued that samg thee Court denied Plaintiffs’ Motion in Limine
to Preclude Expert Testimorof Dr. Tumulesh Solanky, (Doc. 96), and Defendant’s Motion to
Exclude Expert Testimony of Sheila Katz, Ph.[Doc. 99). (Doc. 136.) Plaintiffs’ Motion in
Limine to Preclude Expert Testimony of Dr. Mdin, (Doc. 97), was denied as moot. (Doc. 136.)
Because of their connection to thartial MSJ, Defendant’s Motion liimine to Exclude Irrelevant
Evidence (“Defendant’'s Motion iimine”), (Doc. 95), and Platiffs’ Motion in Limine to
Preclude Evidence of DHH Deficiem Reports and Related Eviden (Doc. 98), were taken under
advisement. (Doc. 136.) These two motiarese ultimately denied. (Docs. 139, 140.)

15. On June 11, 2015, Defendant filed thetido to Reconsider Rulings on Summary
Judgment and Motion in Limine. (Doc. 144.) Plaintiffs submitted their response in opposition on
June 16, 2015. (Doc. 150.) Because this was submitted for consideration only six days before trial,

the motion was taken under advisement and deferred to trial.

judgment on the issue of whether Act 620 was “rationally related” to the State’s asserted interest in maternal health is
not a proper application of the undue burden standaris Gdurt will not revisit the summary judgment decision, but
this opinion supersedes that ruling.
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16. Trial on the Motion for Preliminary Injunction began on June 22, 2015, and ended on
June 29, 2015. (Docs. 163, 164, 166—69, 174). The Redacted Tré&nsicthp trial was later
docketed® (Docs. 190-95.) On January 26, 2016, the Court declared Act 620 facially
unconstitutional and entered a preliminary infit against enforcement of Act 620 as to the
Plaintiffs — Hope, Bossier, Causeway and Dbeand 2. (Doc. 216, at 111-112.) The parties
stipulated that the injunction would also inauidoe 4. (Docs. 224, 226.) The Court’s judgment
was entered on February 10, 2016 (Doc. 227) andnidefd filed her noticef appeal with the
Fifth Circuit. (Doc. 228.) This Court denied Detlant’'s motions for a temporary stay and for a
stay pending appeal (Doc. 229) on February 16, 2016 (Doc. 234).

17. On February 24, 2016, the Fifth Circuiagted Defendant’s emergency motion for a
stay pending appealune Medical Services, L.L.C. v. G8&4 F.3d 319 (5th €i2016), with the
result that, for the first time, the admitting pieges requirement of Act 620 became enforceable,
requiring doctors without activadmitting privileges to stop pviding abortion care, and clinics
without such doctors ostaff, to stop providig abortion services.

18. On March 4, 2016, the United States $opr Court granted Plaintiffs’ emergency
motion to vacate the Fifth Circuit’'s stay, rsfating this Court’s preliminary injunctionlune

Med. Servs., L.L.C. v. Ge£36 S. Ct. 1354 (2016).

9 The unredacted transcript was sealed erjamt motion of the Parties. (Doc. 183.)

10 Each of the six volumes of testimony correspondsedrtal day in which the evidence was received: Document

190 is Volume I, June 22; Document 191 is Volume II, June 23; Document 192 is Voludumé 24; Document

193 is Volume 1V, June 25; Document 194 is Volume V, June 26; and Document 195 are Vd]ulune 29.

Document 190 (or Volume 1) contains the testimony of Pittman, Doe 3, and Estes; Document 191 (or Volume l1), that
of Doe 2, Katz, and Kliebert; Document 192 (or Volume lIll), that of Doe 1 and Castello; Document 193 (or Volume
IV), that of Marier and Solanky; Document 194 (or Volume V), that of Cudihy; Document 195 (or voluntiea¥l),

of Pressman.
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19. On August 8, 216, the parties agreed at a statasference that the Court could
proceed to rule on a permanent injunction based on the existing evidentiary record and a
stipulation regarding Causeway and Doe 4,0fgihg submission of gplementary proposed
findings of fact and conclusns of law (Doc. 253). On Ayust 24, 2016, the Fifth Circuit
remanded Defendant’s appeal “so that the disttourt can engage iadditional fact finding
required by the decision Whole Woman’s Health v. Hellerstéd{Doc. 254.)

20. The Court today reaffirms its declaratioattthe admitting privileges requirement of
Act 620 is unconstitutional on iface, and enters a permanefmetion barring enforcement of
the law in all of its applications.

. Contentions of the Parties

21. The Court acknowledges that the following summary of the parties’ contentions reflects
the parties’ positions on issues of fact relating &iminary, rather than permanent injunctive relief,
and were made prior to th&WH decision. For the most part, however, the summary remains
accurateSeeDocs. 256 and 257-1.

22. In broad term¥ Plaintiffs contend that Act 620 is faciallyunconstitutional first,
because the Act places an undue burden on theaidldguisiana women seeking an abortion by

placing substantial obstad in their path,See, e.g.Doc. 202 at 46-53) second, because the

1 The Parties’ specific contentions underlying these broad positions are discussed in connéctiwnimdtvidual
issues to which they are relevant.

2 plaintiffs state emphatically that thaye not making an “as-applied” challenge and that their only challenge is
facial. (Doc. 202 at 53.)

13 page references to the Parties’ briefs and other docketed documents are to the docketed docunmemtisgrage
and not its internal pagination. In contrast, for exhibits, @ourt will employ their internal page number so as to
permit a reader to more easily aquickly locate the relevant data.
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purpose of the Act is toreate those obstacleseg, e.g.id. at 53-58) and thit, because Act 620
does not further a valid state interesede.g, id. at 58-65).

23. Plaintiffs argue that a preliminary injuion should issue enjoining the enforcement of
Act 620 because Plaintiffs are likely to succeettial, (Doc. 196 at 67—85); absent an injunction,
irreparable harm will occurid. at 85-86); the balan@# hardships weighs in Plaintiffs’ favoid(
at 86-87); and finally, granting the preliminanjunction will not adversely affect the public
interest, [d.).

24. Defendant counters brogdhat Act 620 places no substantial burden on a woman’s
right to seek an abbon in Louisiana, gee, e.g.Doc. 200 at 59-66), and thithe Act serves a valid
purpose, gee, e.g.id. at 66—74). Further, Defendant argues that Court has already ruled that
Act 620 serves a valid state intsrand has a rational basiSeg, e.g., icat 6-7.)

25. Defendant argues that Plaintiffs have faitedarry their burden that they are likely to
succeed at trial and further, urge that no irrapke harm will occur by allowing the enforcement
of Act 620. Seege.g, id. at 88—90.)

26. Finally, Defendant contends that the badapichardships weighs in her favor and that
the enforcement of Act 620 will not adgely affect the public interestd()

IV.  The Factual Issues

27. Four main issues of fact weetried at the June hearing:

(A)  What is the purpose of Act 6207?

(B) Is Act 620 medically necessary and reasonable?

(C)  How, if at all, will the implementatioof Act 620 affect the physicians and clinics

who perform abortions in éhstate of Louisiana?
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(D)  How, if at all, will the implementatiof Act 620 affect the ability of Louisiana
women to obtain an abortion?
28. Whether these factual issues and their resolution are relevanthendpplicable legal
standard, and whether they plagoge in this Court'suling, is discussed ithe Conclusions of Law
section.See infraParts XI-XII.

V. Abortion in Louisiana

A. Generally

29. According to DHH, approximately 10,00@omen obtain abortions in Louisiana
annually. (DX 148 1 11.)

30. Nationally, approximately 42% of womermo have abortions fall below the federal
poverty level, and another 27%lfaelow 200% of that level. (JX 124 at 480; Doc. 191 at 190—
91.)** That number is ligly significantly higher for Losiana women seeking abortionigl. The
expert and lay testimony on this issue are consist€eg €.g, Doc. 190 at 34 (Testimony of
Pittman) (testifying that 70% to 90% of patieatdHope are below the federal poverty level).)

31. Under Louisiana law, a patient musiceive state-mandated counseling and an
ultrasound at least 24 hours before an tidnor (JX 109 § 18; JX 116 § 11; JX 117 1 8.)

32. Due to this notification and waiting periodtipats who wish to obtain an abortion must
make two trips to the clinic: the first to reéee the ultrasound and statmandated counseling, and

the second to obtain the souglortion. (JX 109 § 19.)

14The Court accepted Katz as an expert in the sociology of gender and the sociology of povert@l(bt23—
26.) The Court found Katz well qualified and credible.

20



B. The Clinics

33. At the time of trial, there werevdi women’'s reproductive health clinics in
Louisiana that providedbortion services.Sgee..g, Doc. 109 at T 3; JX 109 T 13.) Since then,
two of those clinics, Causeway and Bosdmave ceased operation. (Docs. 255 |1 2-3; 271.)
() Hope

34. Hope is a women'’s reproductive health cllogated in Shreveport, Louisiana, that has
been operating since 1980 and offa@oertion services. (Doc. 109 atske alsdoc. 14 11 at 5.)
Hope is a licensed abortion clinic suing on its dvhalf and on behalf of its physicians, staff and
patients. (Doc. 14 § 11 at 5; Doc. 190 at 14.)

35. Hope provides medication abortions throeigiint weeks and surgitabortions through
16 weeks, six days LMP.(Doc. 190 at 35, 119, 132.) Hope @oys two doctors who perform
abortions, Does 1 and 3d(at 21.) Doe 1 performs approximately 71% of the abortions provided
by Hope, and Doe 3 performs the remaining 2980, §X 116 1 5.)

36. 69% of Hope's patients are Louisiana resiglebut the remainder travel from outside
the state to Hope. (JX, 116  10; Doc. 190 at 19, 34.)
(2) Bossier

37. On or about March 30, 2017, Bossierseeabusiness and surrendered its license,
returning it to DHH. (Doc. 271.)

38. Bossier was a women’s reprotive health clinic that tchbeen operating in Bossier

City since 1980 and provided first and seconddstar abortions. (Doc. 109 at 4; Doc. 14 § 12.)

15 Throughout this opinion, the Court will define the lengtipregnancy based on the time elapsed since the first day
of a woman'’s last menstrual period, or LMP.
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Bossier was a licensed abortion clinic and a pliistiing on its own behakind on behalf of its
physicians, staff, and patients. (Doc. 14 1 12.)
39. Bossier provided medication abortionsotlgh eight weeks and surgical abortions
through the state’s legal limit @1 weeks, six days LMRPDoc. 191 at 22-23, 55-56; JX 117 {1 4.)
40. Bossier employed one doctor, Doe 2, whoquers first and second trimester surgical
procedures as well as medication abortions. (6¢ at 21; JX 117 § SDoe 2 is the only doctor
in Louisiana who performs abortions after 16eks, six days LMP. (JX 187  4; Doc. 191 at 21—
22.)6
41. Bossier’s patients were primarily from Lsiaina, but also traveldd the clinic from
surrounding states. (Doc. 191 at 20.)
3) Causeway
42. Causeway was a women’s reproductive heéftlt located in Metairie, Louisiana, and
had provided abortion and reproductive hea#thvices since 1999. (Docs. 109 7; 14 1
13.) Causeway was a licensed abortion clinic sligd on its own behad#ind on beHh&of its
physicians, staff, and pants. (Doc. 14 at 1.)
43. Causeway offered surgical abortion®tiyh 21 weeks, six days LMP, and did not
offer medication abortions. (JX 117 T 4).
44, Causeway employed two doctors whafpamed abortions, Does 2 and 4Seg
e.g, Doc. 168-5 at 8.) Doe 2 performed appnoately 25% of the abortions provided at

Causeway, and Doe 4 performed the remaining 75%. (JX 117  5.) Doe 4 refrained from

1 There is testimony that Doe 5 has also performed abortions up to 18 weeks although it is usthearhehs
referring to the present or what he has done in the past. (B8-6 at 7—8.) The resolution of this issue is not critical
to the Court’s ruling.
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performing any abortions at Causeway subsegteethe Court’'s January 26, 2016 preliminary
injunction order. (Doc. 255 { 1.) A joint stiption was filed on Febary 1, 2016 (Doc. 224)
regarding the applicability of the injunctionDme 4 and so ordered lthye Court on February 5,
2016 (Doc. 226.) Causeway returned its licend2Hél, effective February 10, 2016. (Doc. 255
13)

4) Women’sHealth

45. Women'’s Health is a women’s reproductisalth care cliic located in New Orleans,
Louisiana, and has provided abortion and womeaproductive health seces since 2001. (Doc.
109 at5;JX 168 11;JX 1101 1)

46. Women’s Health employs two doctors wyesform abortions, Does 5 and 6. (JX 110 §
3; JX 168 1 4.) Doe 5 performs approximately 48Rthe abortions provided at Women'’s Clinic,
and Doe 6 performs the remaining 60%. (JX 110 1 3; JX 168 1 4.)

47. Women’s Health provides surgicaboations for women through 16 weeks and
medication abortions through eiglveeks. (Doc. 168-4 at 19). Doe 6 provides only medication
abortions. Id. at 55.%8
5) Delta

48. Delta is a women’s reproductive health care clinic locat&hion Rouge, and has
provided abortion and women’sproductive health servicegice 2001. (Doc. 109 at 5.)

49. Delta employs one doctor who merhis abortions, Doe 5. (JX 110 § 35.)

" The designated deposition testimony appears within the larger docketed document. (Doc. 168.) For the sake of
consistency and ease, the Court continues to use the page numbers of the uploaded documeiffitizad not
deposition transcript itself.

18 See infranote 18.
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50. Delta provides surgical abortions formen through 16 weeks LMP, and medication
abortions through eight wegk(Doc. 168-4 at 13-14, 1¥))

51. The northern part of Louisiana is nowveel only by Hope in Shreveport. (Docs. 191
at 17; 190 at 110; 271.) The southern part of ¢tede is served by Delta in Baton Rouge and
Women’s Health in New Orleans X110 § 1; JX 114 § 1; JX 109 { 13.)

C. The Doctors
52. There are currently five doctors who pemf all abortions in Louisiana. (Doc. 109
1 4;see alspe.g, JX 109 T 14; Doc. 255 { 1.)
(1) Doe F°

53. Doe 1 is a board-certified physician inrflg Medicine and Addiction Medicine and
is one of two clinic physicias at Hope. (Doc. 109 at 5).

54. Doe 1 has over 10 years of experience,rse¥¢hose as an abortion provider. (Doc.
190 at 139-40; Doc. 14 1 14.) He provides medioatibortions through eight weeks and surgical
abortions through 13 weeks, six daysBMDoc. 192 at 21; Doc. 190 at 132.)

55. Doe 1 was trained to provi@ddortion services by Dog the medical director of the
Hope Clinic, where they both work. (Doc. 192 at 140-41.)

56. Despite beginning his efforts get admitting privileges a nearby hospital in July

2014, ({d. at 52), Doe 1 still does not have active dting privileges at a hospital within 30 miles

191d.

20 pyrsuant to this Court’s order, Plaintiffs have provided monthly updates to tineb@ginning in March 2016
regarding the status of the doctors’ applications for admitting privileges. There has besten ohange to the
privileges status of Dr. Does 1 through 6, except that Dr. Doe 4 no longer intends to pursue hospital admitting
privileges in light of the closure of Causeway. (Letter of May 2, 2016, Doc. 246.)
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of Hope Clinic. (Doc. 190 at 21.) The efforts difsax doctors to gain active admitting privileges
and the results of those effodse reviewed in more detail Bnother section of this Rulin§ee
infra Part VIII.

(2) Doe2

57. Doe 2 is a board-certified obstetricamecologist and had been, until February 2016,
one of two clinic physicians at Causeway arel ahly clinic physician at Bossier who, while that
clinic was in operation, providegbortion services there. (Ddb09 at 1 11; Doc. 255 1 3.)

58. Since Bossier’s closure, Doe 2 has entered into a working agreement with Hope to
provide abortion services when Hope’s primphysicians, Doe 1 and Doe 3, are unavailable to
perform abortions. (Doc. 272  3—4.)

59. Doe 2 has been performing abortions sir®&0. (Doc. 191 at 17:3-6.) Doe 2 performs
medication abortions through eigheeks and surgical abortions thpough the state’s legal limit
of 21 weeks, six days LMPId| 21:16-22:4; JX 187  4). He perins medication and surgical
abortions at Bossier, and had performed only satgibortions at Causewa(ld. at 22:3-11.) In
the year prior to trial, Doe 2 performed approately 550 abortions &ossier and 450 abortions
at Causeway (Id. at 17:21-18:5).

60. Doe 2 performs first and second trimestegisal abortions througBl weeks, six days
LMP, and is the only one of two physicians in Lsianha to offer abortion & 16 weeks, six days
LMP. (Id. at 21-223"

61. Doe 2 has been unsuccessiudetting active admitting prileges within 30 miles of

Bossier and, prior to Causeway'’s closure, had been able to obtain only limited privileges, which

2d.
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did not meet the requirements oft&20, within 30 miles of CausewaySdee.g, Doc. 191 at
24:23-29:18.)
(3) Doe3

62. Doe 3 is a board-certifiedbstetrician-gynecologist and one of two clinic physicians at
Hope. (Doc. 109 at 5.) He is aldee medical director at Hopdd()

63. Doe 3 has been licensed to practice oneglin Louisiana sice 1976. (Doc. 190 at 109.)
In addition to his abortion practice, he hasaative general OB/GYN practice, where he delivers
babies and routinely performs gynecological suygncluding hysterectonse laparoscopies, and
dilation and curettages (“D&Cs”)Id. at 110.)

64. Doe 3 is the chief medical officer obpe Clinic, where he has worked since 1981.
(Doc. 190 at 108, 117, 21.) He provides medica#ibartions through eight weeks and surgical
abortions through 16 weeks, six days LMH. at 35, 119, 132.)

65. Doe 3 performs abortions at Hope @lion Thursday afteoons and all day on
Saturday. He sees approximately 20 to 30 abortion patients a veelt (17-18, 153.) On
occasion, he will cover for Doe 1 and willesmore patients in those instancég.) (

66. Doe 3 currently has admitting priviegy at Willis-Knighton Hospital in Bossier
(“WKB") and at Christus Highland Medical Centar Bossier (“Christuy, both of which are
within 30 miles of Hope Clinic.ld. at 21-22, 120, 148-49.) Doe 3'’s current privileges at Christus
require him to admit approximately 50 patients per yédraf 150-52; JX 59.)

67. Doe 3 has his current admitting privileges because he regularly admits patients to the
hospital as part of his private OB/GYN practinet because of his work at Hope Clinikl. @t

124, 147.)
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4) Doe4

68. Doe 4 is a board-certifieobstetrician-gynecologist arthd been one of two clinic
physicians at Causeway. (Doc. 109 at 5, 1 13.)

69. Doe 4 obtained his license to practice miediin Maryland in 1959 and in Louisiana
in 1965. (Doc. 168-5 at 5-6.) He served as an assiptofessor or assistanstructor in obstetrics
and gynecology for seventeen years at Earl K. Long Hosplthlat(12.)

70. When Doe 4 maintained a full OB/GYN praetibie had admitting privileges at four
hospitals in the Baton Rouge area. (Doc. 168-5 at 6.) He was required to have admitting privileges
to do OB/GYN surgery and, in his words, “to deliver babidg.) (The existence of these privileges
did not benefit his pregnancy termination pasdm¢cause, to his knowledge, none of his abortion
patients experienced any problem and required hospital admiskioat 19-20.)

71. Doe 4 performed abortions at Causewayiatairie until Januar016. (Doc. 109 at 5,

1 13; Doc. 168-5 at 8; Doc. 255 1 1.) He wasatde to get admitting privifges at a hospital within
30 miles of Causeway. (Doc. 191 at@-89; see also, e.g., Doc. 168-5 at 16.)
5) Doeb

72. Doe 5 is a board ¢#died obstetrician-gynedogist. (Doc. 109 at 5see alsdoc. 168-
6 at 4-5.) He is one of two clinic physiciansVdbmen’s Clinic and thenly clinic physician at
Delta Clinic. (Doc. 109 at See alsdoc. 168-6 at 4, 13-14, 22.)

73. Doe 5 has been licensed to practice medicine in Louisiana since 2005. (Doc. 168-6 at
5.) He provides surgical abortions at Deltnic and Women’s Healtlthrough 16 weeks LMP.

(Id. at 20;see alsa)X 110 7 1%

2|d.
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74. Doe 5 has been successful in getting ach@mitting privileges within 30 miles of
Women’s Health in New Orleans but has been ceesssful in his efforts to get active admitting
privileges within 30 mils of Delta in Baton Buge. (Doc. 168-6 at 11-18ce alspe.g, JX 109 11
33-34; JX 110 1 15-19.)

(6) Doe6

75. Doe 6 is a board certifi@stetrician-gynecologist and one of two clinic physicians at
Women'’s Health. (Doc. 109 at 8¢e alsdoc. 168-4 at 13.)

76. Doe 6 has been practicing medicine for 48 years. (JX 109  8.) He is currently the
medical director of Women’€linic and Delta Clinic. Ifl.) Doe 6 provides only medication
abortions and does so only at Women'’s Clind. {1 8-9.)

77. Doe 6 has been unsuccessful in his eftortget active admitting privileges within 30
miles of Women’s.I€l. 1 23-26.)

D. Admitting Privileges in Louisiana

78. In order to perform abootis legally in Louisiana, A&20 requires an abortion doctor
to have “active admitting privileges” at a hospitathin 30 miles of the facility where he or she
performs abortions. A. R.S. § 40:1299.35.2A(2)(A). To have “active admitting privileges” the
physician must be a “member in good standing ohtkdical staff” of a hospital “with the ability
to admit a patient and to provide diagnostic andyical services to such patient . . Id” The
phrase “member in good standing of the malstaff” is not separately definedf( Doc. 193 at

12.)
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79. Thus, how a physician may obtain “medical staff” and “active admitting” privileges
from a Louisiana hospital is ceal in determining the effect, &ny, that Act 620 has on abortion
providers and, in turn, theomen that they serve.

80. The expert testimony regarding hospai@nitting privileges came primarily from two
experts—Pressman, Plaintiffs’ expert, (Doc. 405%1-96), and Marier, Dafdant’s (Doc. 193 at 4—
124)-and, to a lesser extent, from the othessians, including Does 1, 2, 3, 4, 5, and 6, who
testified.See supr#&art 1. On the issue of admitting privileges and hospital credentialing, the Court
found both Pressman and Mariet® generally well qualified.

81. Additional information about the credentigliprocess and the specific requirements of
various hospitals came from certain hospital by-laws introduced into evid&egee.g, JX 46,

48, 67,72, 76, 78-79, 81, 138, 140-43.)

82. Credentialing is a process that hospitatgloy to determine what doctors will be
allowed to perform what tasks withthat hospital. (Doc. 193 at 14¢e also, e.gDoc. 195 at 23—

27; Doc. 168-5 at 24.)

83. Part of this process involves the hodgitgranting or denying “admitting privileges.”
(See e.g, Doc. 193 at 20; Doc. 195 at 17, 23-25.) e3én privileges govern whether or not a
physician is authorized to admit and treat a pat&rthat hospital and what care, services and
treatment the physician is authorized to proviéeeg( e.g.Doc. 193 at 20-21; Doc. 195 at 23, 25—
26.)

84. Admitting privileges are related to but na game as being on the “medical staff” of a

hospital. (Doc. 193 at 11; Doc. 195 at 25-26.)
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85. There is no requirement that a physiciaretedmitting privileges or be on the medical
staff at a hospital in order to practice medicifgege.g, Doc. 195 at 26.) Many physicians who
do not have a hospital based practice, i.e. do teidhto admit and treat their patients in a hospital
setting, have neither as there is no need fof stafdmitting privileges under those circumstances.
(Seege.g, Doc. 175 at 75; Doc. 192 at 41-42; Doc. 195 at 75.)

86. There is no state or fedesthtute which governs the rules the granting or denial of
hospital admitting privileges in LouisiadaCf. Planned Parenthood of Wis., Inc. v. Van Hollen
738 F.3d 786, 792 (7th Cir. 2013) (“The criteria gyanting admitting privileges are multiple,
various, and unweighted.”). Ratherrihaas a consequence of tlabsence, these rules vary from
hospital to hospital and are goverri®deach one’s distinct by-lavté(See e.g, Doc. 193 at 12,

15; Doc. 195 at 28.)

87. Specifically, there is no stabr federal statute which defines or sets uniform standards
for the categories of admitting privileges a hodpitay grant. (Doc. 193 at 11-12.) Like other
rules, these are therefore bgteach hospital’s by-lawsld(; see alspe.g, Doc. 195 at 28; JX 81
at 1798.) To make matters more confusing, thesersed to describe those categories (e.g. “active

admitting privileges”, “courtesy admitting privileges”, “clinical admitting privileges”) vary from

23 While one statute, commonly known as the ChurcleAdment, does impose a&yof germane privileges
requirement on hospitaéecepting federal funds, 42 UCS.8§ 300a-7(c)(1)(B), this statute was not shown to apply to
the hospitals involved in this casee infranote 33.

24 Cf. AM. MED. AsS N, OPINION 4:07- STAFF PRIVILEGES (June 1994) (“Privileges should not be based on numbers

of patients admitted to the facility or the economic or insurance status of the patient. . . . Physicians who are involved
in the granting, denying, or termination of hospital privileges have an ethical responsibility to be guided primarily by
concern for the welfare and best interests of patientsahaiging this responsibility.”). The evidence presented in

this case shows that these aspirational goals are noteefiedhe by-laws of the Louisiana hospitals whose rules

and practices are before the Court.
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hospital to hospital.See e.g, Doc. 190 at 167; Doc. 191 at 1@4g¢c. 193 at 11-12; Doc. 195 at
28.)

88. Similarly, terms like “medical staff”, “activeadt’, “courtesy staff”,“clinical staff” vary
among hospitals. (Doc. 191 at 35; Doc. 193 at 12; Doc. 195 af.2% 79 at 1707-12.)

89. For example, at some hospitals, an “active” staff appointment does not, alone,
automatically entitle the physician to admit patierieg(e.g, JX 46 at 185; JX 79 at 1673; JX 141
at 3259-60.)

90. Because of the varying definitions gierthe categories of admitting privileges and
the varying requirements for the attainmensaife, whether a physician has been given “active
admitting privileges” or is a “meber in good standing on the medical staff” within the meaning of
Act 620 entirely depends upon theesjic definition, requirementand restrictions imposed by a
given hospital in a given circumstancgeg e.g, Doc. 193 at 12.)

91. Unlike some statés,there is also no stae or rule in Louisiaawhich sets a maximum
time period within which a phydan’s application for admitting privileges must be acted upon.
Thus, unless there is such a time limit in the hospital’'s by-laws, a hospital can effectively deny a
doctor’s application of privilegelsy never acting on it, a deasi on any one doctor’s application
permanently delayed without a consequence beffexted or a reason ing given. A definite

decision stays unreached-but, whils or her request suspended tklevant doctor’s privileges

25 Texas sets a 170 day time limit within which a ho$pitaedentialing committee must take final action on a
completed application for medical staff membership or privileges. HEALTH & SAFETY CoDE § 241.101Planned
Parenthood of Greater Tex. Surgical Health Servs. v. Abbé8 F.3d 583, 600 (5th Cir. 20143gbot II") (making
this point).
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remain, as a matter of fact and law, nonexistienthis Ruling, the Courtises the term “de facto
denial” of privileges to dgcribe this circumstancé.

92. At some hospitals in Louisiana, there auggested time framés which hospitals
should review admitting privilegespplications. (JX 72 at 1320-28¢e alspe.g, JX 67 at 857—
58; JX 76 at 1444-47.) However, those guideliass not requirements, and there is no legal
recourse for an applicant if the hospital fails to act on the application within the suggested time
period. Seee.g, JX 67 at 858-59; JX 72 at 1320-24; JX 1@9 § For example, Tulane University
Medical Center (“Tulane”) has axpectation, but has adopted nguieement, that applications
will be processed within 150 days. (JX 78 at 15%4the Board of Trustees has not taken action
on the application within 150 dayhe applicant must repeat theifieation process to ensure the
information contained therein is still accuratd.)(

93. A hospital’s failure to act on an applicetiby either approving or denying it may result
in the hospital considering the application withdrav@ege.g, Doc. 195 at 93; JX 71 at 1279.) In

this additional respect, a hospital’s failure to acinsffect, a de facto deal of the application.

26 In other contexts, this notion has appeaBsk, e.gKhorrami v. Rolince539 F.3d 782, 786 (7th Cir. 2008)
(observing that a judicial ruling’s delay can sometimes be “so long . . . that the delay bedenfestadenial”);

Morgan v. Gandalf, Ltd.165 F. App’x 425, 431 (6th Cir. 2006) (construing a court’s failure to exptareaison as a
“de factodenial” and reviewing such amial for abuse of discretionmnipoint Commc’ns Enters., L.P. v. Zoning
Hearing Bd. of Easttown TwB31 F.3d 386, 393 (3d Cir. 2003) (observing that under Pennsylvania law, a de facto
exclusion exists “where an ordinanmermits a use on its face, but when applied acts to prohibit the use throughout
the municipality” (internal quotation marks omitted)jexander v. Local 496, Laborers’ Int'l Unipa77 F.3d 394,
408-09 (6th Cir. 1999) (finding that a “longstanding and demonstrable policy&uteunion's “working-in-the-
calling” rule, which was memorialized in its constitution and bylaws, resulted in the “de facto exclusion” of African
Americans from union membership). Seegty, though also in other contexts, the Fifth Circuit has recognized such
a possibility.See Chevron USA, Inc. v. Sch. Bd. of Vermilion Pag8# F.3d 716, 720 (5th Cir. 2002) (“Arguably,

the district court’s order was a de facto denial of class certification (although the parties have ndt aeateth,

and no motion for class certifition was ever filed).”).
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94. While a physician’s competency is a fach assessing an applicant for admitting
privileges, it is only one factor that hospitatmsider in whether to grant privilegeSeg e.g,

Doc. 190 at 158-59; Doc. 195 at 25-26; Doc. 19%90ab1; Doc. 168-5 at 17; Doc. 168-6 at 12;
JX 110 1 10; JX 168 11 11-13, 17; PX 183.)

95. Defendant argues: “When Louisiana hospidalside whether to grant a physician staff
membership, privileges to admit patients, or iEges to perform particular procedures, hospital
by-laws indicate that they may kesuch determinations basedtl@a physician’s prior and current
practice, and indicia of the phgi&n’s clinical competence?” (Doc. 200 § 114 at 38 (citing to JX
2873; JX 1838; JX 1542-43; JX 852-53).)

96. The Court finds that this is only partlyerbecause both by virtue of by-laws and how
privileges applications are handlgdactual practice, hospitals gndeny privileges or decline to
consider an application for privileges for madireasons unrelated to competency. Examples
include the physician’s expected usage of the hdgmthintent to admitral treat patients there,
the number of patients the physician has treatéeitospital in the recepast, the needs of the
hospital, the mission of the hospjtar the business model of thespital. Furthermore, hospitals
may grant privileges only to physicians employed by and on the staff of the hospital. And
university-affiliated hospitals may grant privileges only to faculty members. These possible
variances in causes and justifioa for any particular denial arattested to by this case’s
evidentiary submissions and testimorfyeé e.g, Doc. 195 at 25-26; Doc. 190 at 123, 168-70;

Doc. 193 at 82—-83; JX 109 11 27-28; JX 110 1 10; JX 168 11 11-13, 17; Doc. 168-5 at 6, 23.)

2" The Defendant’s briefing cites exhibits by Bates page numbers rather than exhibit numbers.
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97. An apparently benign example of such a non-competency based, business driven reason
for denying privileges is the denial of Ddés application to theMinden Medical Center
(“Minden”). (JX 50 at 318; Docl92 at 50-51.) In decling his application fostaff membership
and clinical privileges, Minden®ledical Staff Coordinator wrote @oe 1: “Since we do not have
a need for a satellite primary care physician attitms, | am returning your application and check.”
(JX 50 at 318see als@IX 72 at 1323.)

98. When they had full OB/GYN practicedidering babies and p#®rming gynecological
surgery, Does 2, 4, and 6 had no problem obtaining and maintaining admitting privileges at a
number of hospitals.See e.g, Doc. 168-5 at 6-8; JX 109 { 30.) However, under Act 620, for
reasons unrelated to competency, they are untable to secure active admitting privilege3ed,
e.g, Doc. 191 at 24-26; Doc. 168-5 at 16-17; JX 109 1 23, 30, 31-34.)

99. Another example of a non-competency baggalication criteria ishat some hospitals
require the physician seeking plaeges to live and/or practiceithin a certaindistance of the
hospital. (JX 83 at 1865; JX 139-a at 2925; 7Xat 1679-83.) Does 2 and 5 travel significant
distances from their respective homes to proviataon services and would not be able to meet
this criteria for hospitals within 30 miles of someall of the clinics where they provide abortions.
(Docs. 191 at 20-21; 168-6 at 4, 11-13; JX 109 1 31-36.)

100. Defendant argues that “[tlhere is mwidence suggesting that, in making the
determinations about staff membleip or privileges, Louisiana hospitals discriminate against
physicians based on whether they provide eleeatdagtions.” (Doc. 200 115 at 38 (citing Marier’s
testimony, as it appears on Doc. 193 at 83-8B).his testimony, however, Marier only

acknowledged that he personally knew of no hospithlsh refused to extend privileges to a doctor
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“simply because he or she performs an abortidoc. 193 at 83—-85.) Regardless, to the extent
Marier’s testimony can be so constd, the Court finds his testimony this point to be not credible
and contradicted by an abundance of evidence introduced at thaeghdamonstrating that
hospitals can and do deny privileges for reasonsctly related to a phygan’s status as an
abortion provider.%ege.g, Docs. 168-6 at 12; 190 &8; JX 109 1 28, 30, 39.)

101. For instance, Doe 1 contacted the direofothe Family Medicine Department at
University Health Hospital in ShrevepdfUniversity” or “University Health”§® where he had
done his residency in family medicine. Dr. Doe Iswmtially told that henvould be offered a job
as a faculty member teaching sports medicinelvivould “take care of the admitting privileges
thing.” (Doc. 192 at 45.) Doe 1 was told that #pplication forms for admitting privileges would
be forwarded to himld.)

102. When Doe 1 did not get the applicatiomfs and inquired, he was told by the director
of the department that he would not be offered a position because “there was some objection from
certain staff about [Doe 1] comimg work there because of where[hvork[ed], at Hope Medical.”

(Id. at45-46.%°

28 This hospital is a teaching hospitasociated with LSU Medical Schooldais sometimes referred to as LSU
Shreveport HospitalSeee.g, JX 79; Doc. 192 at 19, 47.)

2% This testimony was objected to as hearsay, which objection was overruled. (Doc. 192 at 46:7-13ydtrulas o

for two reasons. First, the ordinary rules of admissibdity relaxed in a preliminary injunction hearing and hearsay

may be admittedSege.g, Sierra Club, Loan Star Chapter v. FDIG92 F.2d 545, 551 (5th Cir. 1998kd. Sav. &

Loan Ins. Corp. v. Dixar835 F.2d 554, 558 (5th Cir. 1988ge alsdl1A Charles Alan Wright & Arthur R. Miller,

Federal Practice & Procedure § 2949 (3d. 2015). Although the present opinion is no longer considering a preliminary
injunction, by virtue of their agreement to convert the preliminary injunction to a permanent injunction on the

existing record, Doc. 253¢e alsd-ed. R. Civ. P. 65(a)(2), the parties haadved further evidentiary objections.

Second, as this testimony was presesteds to explain Doe 1's failure to make formal application for privileges at
University, the testimony was not offered to prove its truthwaas thus, for this limited purpose, not hearsay. Fed.

R. Civ. P. 801(c)(2).
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103. This same essential response was al@mdo Doe 2 when he attempted to upgrade
his courtesy privileges at Uraysity Health. (Doc. 191 at 24-26.)

104. There is no Louisiana statute which prdkibiLouisiana hospitak those individuals
charged with credentialing responsibilities froechihing an application for admitting privileges
based on the applicant’s stafasan abortion provider.

105. Section 40:1299.32 provides: “No hospital, cloriother facility orinstitution of any
kind shall be held civilly or criminally liable, sicriminated against, or iany way prejudiced or
damaged because of any refusal to permit or acamtata the performance of any abortion in said
facility or under its auspices.”’A.R.S.§ 40:1299.32°

106. The Court was surprised that Defendatrtesientialing experiMarier, was unaware
of this provision, but Marier agreed that, by virtafethis provision, “a hogfal, if it chooses to,
may discriminate against anya@hon provider with no conseques under Louisiana law.” (Doc.
193 at 84.)

107. Section 40:1299.33(C) states: “No hospitaljglior other medical or health facility,
whether public or private, shall ever be demjedernment assistance or be otherwise discriminated
against or otherwise be pressured in any way fasieg to permit facilities, staff or employees to

be used in any way for the purpose of performing any abortien RIS.§ 40:1299.33(C¥§!

30 The statute was introduced as an eixh{PX 183.) Not before thCourt is the efficacy of this state statute in the
face of the Church Amendment, which prohibits a hospitath receives funding undére Public Health Service

Act, 42 U.S.C. § 20&t seq. from discriminating in employment against those who perform abortions. 42 U.S.C. §
300a-7. Furthermore, no evidence was introduced as to whether any of the hospitals wheralsndemtought in
this case, or in Louisiana generaligceive such funds. The text of theu@ith Amendment was submitted as an
exhibit. (DX 162.)

31 This subsection was introduced as an exhibit. (PX 182.)
36



108. While Doe 2 ultimately received limited plages at Tulane, theegotiations that led
to these privileges being granted clearly dematstthat Doe 2's status as an abortion provider
was a central issue in the dgon making process over whethergi@nt him privileges and the
limitations those privileges would hav&gelX 161-81see infraPart VIII.)

109. There are ways in which the hospitaffstaand/or the genergublic’s hostility to
abortion and abortion providers che injected into the credentialing process. For instance, many
applications for privilege require references from at leaao physicians who recently have
observed the applying physician as to applisamedical skill and “character.” (JX 143 at 3357;
JX 79 at 1680-81; JX 83 at 1873; JX 143 at 3351.kample, Minden prefethat an applicant’s
peer recommendations come from physiciansaaly on staff at that hospital. (JX 72 at 1300.)
Although competent, an abortion provider can face difficulty in getting the required staff references
because of staff opposition to abortioBe¢ e.g, Doc. 168-6 at 12; Dod.90 at 53; JX 109 1 28,
30, 39.)

110. Other hospitals’ admitting privileges dpgtions require the applying physician to
identify another physician on staff who will “coveris or her patients the applying physician is
unavailable, frequently called a “covering physiciaJX 78 at 1539; JX 79 at 1677; JX 138 at
2855; JX 83 at 1866.) As summarized below, dlielence shows that opposition to abortion can
present a major, if not insurmountable hurdte, an applicant getting the required covering
physician.

111. For example, Doe 5 has applied for admitpirigleges at three hp#als in the Baton
Rouge area: Woman’s Hospital April or May of 2014 and Lan&egional Medical Center and

Baton Rouge General Medical Center in Jul2014. (Doc. 168-6 at 11.) Doe 5 has been unable
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to find a local physician who is willing to provideverage for him when he is not in Baton Rouge,
which all three hospitals require. (JX 199 32-33; JX 110; Do&1; Doc. 168-6 at 11-12)Doe

3 also has had difficulty finding pbkicians to cover for him due to the animosity towards him as

an abortion provider. (Doc. 190 at 11-13.) WhileeQoultimately got limited privileges at Tulane,

(JX 183), the evidence therefore demonstrates that staff physicians who oppose abortion present a
real obstaclesee infraPart VIII.B.

112. Some other non-competency based admitting privileges requirements create a
particular obstacle for abortion providers wagsactice is not hospital based, who do not admit
patients to a hospital as a paftheir practice, and who do npérform surgeries at a hospital.

113. As one example, hospitals often gramhigtthg privileges to a physician because the
physician plans to providersgces in the hospitalSege.g, Doc. 195 at 24-25; Doc. 193 at 66.)

In general, hospital admitting privileges are not provided to physicians who never intend to provide
services in a hospital. (Dec195 at 23-25, 27, 74-75; 193 at 66—-67.)

114. Thus, in connection withe applications of Doesdnd 2 at Willis-Knighton Medical
Center (“WKMC"), Willis-Knighton South (“WKS”), and Willis-Knighton Pierremont Health
Center (“WKP”) in Shreveport, (JX 53, 144he Willis-Knighton Health System (“Willis-
Knighton”), which runs these thegas well as other) entities,sh@equired these doctors to submit
data on hospital admissions, patient managemerdarslltations of patienis the past 12 months

in a hospital. (Doc. 192 at 75-76; JX 128; JX 89 at 1950.)

32 This continues to be an obstacle to Doe 5 getting privileges in Baton Rouge. (JX 193.) While Dr. Doe 2 was
ultimately able to get limited privileges, it appears that this difficulty may have played a role in the limitations
imposed on his privileges.
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115. Because their abortion practice is hospital based, neither doctor can possibly
comply with that requirement. In the caseDwe 1, since he formally responded to a hospital’s

request for more information regarding his higtoiradmitting patients during the preceding twelve

months, saying he had no such information, he has never again heard from the hospital - there being

neither a denial nor an approval of his apgtion. (Doc. 192 at 75-78.) Similarly, when Doe 2
gave the hospital the only information in hisspession, he received formal notice that this was

insufficient and “[w]ithout that [additional] infonation, your application remains incomplete and

cannot be processed.” (JX 89 at 1950.) Doe 2 could do nothing else, explaining, “I'm in a Catch-

22 basically. | can't provide infornian | don’t have.” (Doc. 191 at 79-80.)

116. Even if these Does and similar pragtigsrs somehow got adtmg privileges, it is
unlikely they would be able to &p them. If over a period of two three years, a physician has not
admitted any patients to the hospital, a hospitdentialing committee is likely to understand that
this physician no longer reqas admitting privilegesSeeg e.g, Doc. 195 at 91.) Because, by all
accounts, abortion complications are raBee¢e.g, Doc. 168-5 at 14, 16, 20-21; Doc. 193 at 81—
82; Doc. 195 at 38—39), an abortion provider is unlikely to have astentsneed to admit patients.

117. Furthermore, surgical privileges are mdanproviders who plato perform surgeries
at the hospital. (Doc. 195 at 95-96.)

118. For the reasons outlined above, thawrCdinds that the buisiana practice of
credentialing, i.e. a ho#pl's consideration of and actingr(oot acting) upon applications for

admitting privileges, creates particular hardships and obstacles for abortion providers.

119. The efforts made by Does 1-6 to comply with the admitting privileges requirement of

Act 620, and the result of those effortsragiewed in another section of this Ruli@ge infraPart
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VIII. In this case, Act 620 requires abortion dwstto get “active admitting privileges,” including
being admitted as a member in good standing eintledical staff, at a nearby hospital. La. Rev.
Stat. § 40:1299.35.2.

120. However, the Act does not set the criteria necessary for obtaining those privileges and
there is no state law or other unifostandard that sets these critef@®e infraParts VI-IX. Instead,
the law relies on the highly variable requnents set in the bylawsf each hospitalld.; see also
WWH 136 S. Ct. at 2312 (notingahhospitals often have “prerequisites to obtaining admitting
privileges that have nothing to do wability to perform medical procedures”).

121. The Act therefore anticipates and eligpon existing private hospitals’ varying
bylaws’ admitting privileges requirements as alldwmder Louisiana law. It delegates to private
hospitals the duty of granting (or withholdinggtive admitting privileges and thereby utilizes
bylaws and private hospital crediing committees as instruments for the implementation of the
Act. Unquestionably then, the admitting privilede® and practices existing in Louisiana before
Act 620 are related to Act 620. Thahbility of Does 1, 2, 4, 5 (in Baton Rouge), and 6 to get the
kind of active admitting privileges which the Act itself mandaseg, suprdPart V.D (above), has
been caused by Act 620 working in concert with exgstaws and practices, as discussed in detalil,
infra Part IX.

122. As discussed here and intR¥, the Court finds that Lamisiana’s credentialing process
and the criteria found in some hdspbylaws work to preclude oat least greatly discourage, the

granting of privileges to abortigmroviders, including the following:
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- There are no laws or regulationslinuisiana mandating certain minimum objective
credentialing criteria to assureatitredentialing decisions are desonly on objective, competency-
related factors, akin to the Amegin Medical Association’s guidelinés;

- The credentialing processes adopted by the hospitals in question permit them to deny
privileges for reasons pely personal and unrelated to tt@mpetency of the physician including,
specifically, anti-abortioniews held by some involved in credentialing;

- Louisiana law does not prent hospital or credentialingersonnel from discriminating
against abortion providers based on their stassabortion providers, regardless of their
competency; and,

- By having no maximum time period withwmhich applications must be acted upon, a
hospital can effectively deny a pligisn’s application without formally doing so and therefore
affect a de facto denial vinbut expressing the true reasgosany reasons) for doing so.

- Indeed, the Court finds that, Act 620 waa@&rd, these specific aspects of how Louisiana
hospitals grant, deny, or withhold hospital admitting privileges, have played a significant
contributing role in Louisiana’s abortion providerst being given privileges or being given only
limited privileges.

E. The Climate

123. The evidence is overwhelming that in Lsiama, abortion providers, the clinics where

they work and the staff of these clinics, are sotgd to violence, threats of violence, harassment

and danger.

33 See supraote 23.
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124. Defendant offered no evidence to couRtaintiffs’ evidence on this point. Rather,
Defendant makes two arguments: first, some of the Plaintiffs’ evidence on this point is hearsay, and
second, the violence is “legaligrelevant” to thaundue burden analysis. (Doc. 201 at 14-15.) The
issue of legal relevance is addressed en@onclusions of Law section of this Rulirfee infra
Parts XI-XII.

125. Defendant objects to the testimony and etehdited in Paintiffs’ proposed findings
and conclusions (Doc. 196 {1 79, 84, 87, 89), as headtsavever, almost all of this testimony was
not objected to by Defendant at the time itswatroduced. Moreover, in some instances, this
testimony came in by way of exhibéfered jointly by the Parties an questions asked by counsel
for the Defendant.

126. But even if the objected-to evidenwere excluded, theress a mountain of un-
contradicted and un-objectedewvidence supporting this conclusi@eme of which is summarized
below.

127. In addition to the harassment and violemasewas discussed briefly in the previous
section and will be discussed in more detailhie@ section reviewing the doctors’ efforts to gain
admitting privileges, the personal and/or religideslings against abortion by the public, some
members of the medical profession and hospitaliaidtrators has had regative effect on the
doctors’ efforts to gain admitting privilegeS€g e.g, Docs. 168-6 at 12; 1% 53; 191 at 24—26;
192 at 45-46; JX 109 11 28, 30, 39.)

128. Indeed, after reviewing drhtiffs’ motion to allow tke Plaintiff doctors to use
pseudonyms as well as their suppaytaffidavits, the United Statégagistrate Judge concluded:

“The Court is satisfied that the potential fordssment, intimidation and violence in this case,
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particularly recent instances of such conduct, hationwide and in Louiana, justifies the unusual
and rare remedy of allowing the individual Pt#fs to proceed anonymously.” (Doc. 24 atsge
alsoDocs. 190 at 108; 191 at 12;218t 6.) A similar order wasgied when Does 3—-6 were added
as parties. (Doc. 55.)

129. Also recognizing these legitimate safetycawns, Defendant joined with Plaintiffs in
a Joint Consent Motion Regardi@gnfidential Trial ProcedureéDoc. 158), granted on June 23,
2015. (Doc. 161). These procedures included alloWiogs 1-3 to testify from behind a scréén.
(Doc. 158 at 1.)

130. The security concerns even went beytbedParties, however. A request for anonymity
was made on behalf of a hospital which had @duprivileges to Doe 5 and the non-party doctors
who assisted in the privilegesguest. No objection was madediy party and the Court ordered
this hospital to be called “Hospital C” anattoctor involved for that hospital,” Dr. Clt() Other
doctors involved in granting the limited privilegesiioe 2 were ordered to be called “Dr. A” and
“Dr. B.” (I1d.)

131. In order to insure the use of theyskmyms and protect theedtities of Plaintiff
doctors as well as certain non-party doctors anditatspthe Plaintiffs and Defendant filed a joint
motion to redact portions of theaktranscript, which the Courtgnted. (Doc. 180.) By their filings
in this case, therefore, Defendanid Plaintiffs have implicithacknowledged the charged emotions
generated by this particular issuehim and outside this state.

132. The evidence, in turn,alees no question about thendars and hostility regularly

endured by Plaintiffs.

34 The screen was positioned so as to protect the identitye afitness from the public but allowed the Court to see
and judge the demeanor of the witnesses.
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133. Each of Louisiana’s fiveinics experiences frequentrdenstrations by anti-abortion
activists. (Docs. 190 at 24, 108; 191 at 13;109 1 10-12; JX 117 1 6; IJX 112 7 2; IX 113 | 2;
Doc. 168-6 at 25.) These demonstrations requineesclinics to have additional security on site.
(Doc. 190 at 23.)

134. Hope Clinic in Shreveport has been the subject of three violent attacks: once by a man
wielding a sledgehammer, once by an arsonisttiview a Molotov cocktail at the clinic, and once
by having a hole drilled through the wall and butyad poured through it. (Doc. 190 at 23; JX
116 1 8.)

135. In the fall of 2014, followmig passage of the Act, anti@tion activists attempted to
interfere with Doe 5’s admitting privileges agaition at Woman’s Hospital in Baton Rouge by
sending threatening letters tethospital. (JX 110 ¥ 14; JX 1g29.) Woman’s Hospital also had
to remove anti-abortion activists from its medis#hff offices due to the activists’ disruptive
conduct. (JX 110 1 14))

136. When Doe 5 worked as a hospital emplogRysician, protestsutside the hospital
caused the hospital administration to give him an ultimatum: quit performing abortions or resign
from the hospital staff. (JX 110 | ZEe alsdoc. 168-6 at 23—-24.) In his words, he “was therefore
forced to stop working at the hospital so thatihe] could continue providing services at Women’s
Clinic and Delta Clinic.” (JX 110  2%ge alsalX 109 1 30.)

137. After Doe 5 recently acquired privilegesadbcal hospital (Hospital C), anti-abortion
activists began sending threateninigdis to that hospital causing him to fear that he might lose the

privileges that he acquired. (JX 110 § 86e als@lX 109 1 39.)
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138. Anti-abortion activists picketed the sohof the children of a doctor formerly
affiliated with Delta, after which #t doctor quit. (Doc. 168-4 at 23-24.)

139. A physician quit working at Causeway afteceiving harassintglephone calls at his
private practice and anti-abortion activists deni@ted outside the hospital where he worked.
(Doc. 168-8 at 8.)

140. Doe 1 works at Hope—but he does so in fear of violence. (Doc. 192 at 78-79.)

141. Doe 2 has received threatening phone,dadls been followed into restaurants and
accosted, and has been shouted at with profanitiytold that he was going to hell. (Doc. 191 at
12-13.)

142. Doe 2 was forced to leave a private ficaovhen the practice’malpractice insurer
refused to cover him if he continuedgerform elective pregnancy terminationsl. @t 16—17.)

143. Doe 3 has been threatened as a result of his work at Hope Clinic. (JX 113  3.) Last
year, anti-abortion activists from outside Loarsa left fliers on neighbors’ mailboxes calling him
an abortionist and saying they wanted to conkien to Jesus. (Doc 190 at 108—-09.) Local police
have had to patrol his mgiborhood and search his house before he entered. (JX 113 | 4.)

144. These individuals also approached Daer8gular medical practice patients as they
tried to enter his office, requirg the building security officerto escort the activists off the
premises.Ifl. T 3.) These individuals told Doe 3’s patients that he killed babies and that they should
not see him. (Doc. 190 at 109.)

145. Doe 3 fears that, if the other Louisiaabortion providers arnot able to obtain
admitting privileges, he will become an even tgegarget for anti-abortion violence. (JX 113 11

6—7.) He specifically testified thaall [these individuals] have tdo is eliminate [him] as they
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have Dr. Tiller and some of the other abortion providers around the country” to eliminate abortion
entirely in northern Louisiana. (Doc. 190 at 174.)

146. Doe 3 also explicitly emphasized thati©ieoncerned that such individuals could
“cause a lot of other . . . problems that would affieis ability to perform the rest of [his] practice.”
(Id. at 174-75¢f. IX 113 11 6—F

147. Doe 3 has difficulty arranging coverafpe his OB/GYN pactice because other
OBJ/GYN doctors in the Shreveport area refuseptcec his practice as a result of his work at Hope.
(Doc. 190 at 111-13.)

148. As a result of his fears, and the demaridss private OB/GY Noractice, Doe 3 has
testified that if he is the laphysician performing abortion in eithitie entire state or in the northern
part of the state, he will nobntinue to perform abortiondd( at 174-76.)

149. Anti-abortion activists have pickete@ thomes — and neighbors’ homes — of Does 5
and 6, also distributing threateningdts. (Doc. 168-6 at 24; JX 109  11.)

150. Anti-abortion activists have targetedledst one physician who agreed to provide
emergency care for abortion complications, ebengh he did not providéartions himself. (Doc.
168-6 at 11, 24-25; JX 110 1 20.)

VI.  Act 620
A. Text of Act 620 and Related Provisions
151. The challenged statute is Act 628. R.S.§ 40:1299.35.2.
152. Act 620 amended Louisiana Read Statutes § 40:1299.35.2(a), 1299.35.2.1, and

2175.3(2) and (5)1q.)
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153. On June 12, 2014, Governor Bobby Jindal signed Act 620 into law, with an effective
date of September 1, 201&€ege.g, Doc. 109 at 4.)

154. Act 620 provides that every physician wleoforms or induces an abortion shall “have
active admitting privileges at a hospital that is tedenot further than thirtgniles from the location
at which the abortion is performed or induced drad provides obstetrical or gynecological health
care services.” A. R.S.8 40:1299.35.2A(1).

155. The Act defines “active admitting privileges” to mean that “the physician is a member
in good standing of the medical staff of a hospitat th currently licensebly the department, with
the ability to admit a patient and to provide diagnoatid surgical services to such patient . . . .”
Id. § 40:1299.35.2A(2)(a).

156. Regulations connected to the Act amahprlgated after the commencement of this
litigation by DHH use the same definii@f “active admitting privileges.” A. ADMIN CODELit. 46,
§ 4401 These regulations note that federal ditign is pending on the issue of admitting
privileges and that licensing provisions regagdadmitting privileges will only be enforced
pursuant to an order, judgment, stipidat or agreement ised in this casdd. § 4423.

157. The Act provides that any outpatient #ébarfacility that knovingly or negligently
provides abortions through a physiti@ho does not satisfy the Actdabject to denial, revocation,
or non-renewal of its liagese by DHH. La. Rev. Stf.40:1299.35.2A(1).

158. The Act provides that a physician who fails to comply with the admitting privileges

requirement can berfed $4,000 per violationd. 8 40:1299.35.2A(2)(c).

35 A copy of this regulation was submitted as a joint exhibit. (JX 137.)
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159. In addition, discipline by the Board is made an enforcement provision in Adid620.
§ 40:1299.35.2.1E. The Board has the authority to deaplinary action against any physician.
Id. § 37:1261et seq.The Board has the authority to investigate physicians for violations of law,
such as Act 62Qd. § 40:1299.35.2E. By violating ihlaw, physicians codlbe subjected to fines
or other sanctions, includingehsuspension or revocation oktphysician’s license to practice
medicine. (Doc. 168-10 at 12, 14—¥ge alsdoc. 31 at 4 n.4.)
B. Louisiana’s Policy and OtherLegislation Regarding Abortion

160. The Louisiana legislature has codifiestatement of oppositicio legalized abortion,
stating:

It is the intention of the Legislature ofetlstate of Louisiana teegulate abortion to

the extent permitted by the decisions of the United States Supreme Court. The

Legislature does solemnly declare anadfin reaffirmation of the longstanding

policy of this State that the unborn chilsl a human being from the time of

conception and is, therefora legal person for purposesthe unborn child’s right

to life and is entitled to the right tfe from conception under the laws and

Constitution of this State. Further the Legislature finds and declares that the

longstanding policy of this &te is to protect the right life of the unborn child

from conception by prohibiting abortion impermissible only because of the decisions

of the United States Supreme Court and,ttiarefore, if those decisions of the

United States Supreme Court are ever nsaa or modified or the United States

Constitution is amended to allow protectmiithe unborn then the former policy of
this State to prohibit abtions shall be enforced.

La. Rev. Stat§ 40:1299.35.0see alscbtate v. Aguillard567 So. 2d 674, 676 (La. Ct. App. 1990)
(observing that “the Louisiana legislature hagpressed its disfavor for abortion” with this
provision).

161. Consistent with this explicit statementegfislative intent, ashown below, Louisiana
has enacted other laws that plaestrictions on women seekingation in the sta, and doctors

and clinics who perform abortions.
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162. In 2006, the Louisiana legislature passédigger” ban — banmnig abortion with only
a limited exception to save a woman'®l# to take immediate effect sholkbe v. Wadde
overturned or a constitutional amendment be adiojotallow states to ban abortion. S.B. 33, 2006
Leg., Reg. Sess. (La. 2006) (codified as La. Rev. $8at40:1299.30, 14.87). The trigger ban
carries a criminal penalty of wp 10 years’ imprisonment “at halabor” for a physician performing
an abortion. La. Rev. St&8§ 40:1299.30D, 14:87D(1).

163. Another law mandates that every wannaadergo an ultrasound before an abortion,
even when not medically necessary, and that sliechared to listen to an oral description of the
ultrasound imagdd. 88 40:1299.35.28D, 40:1299.35.6, 40:1299.35.12.

164. Louisiana requires a two-trip, 24-houitwg period for women, and further mandates
that a physician — and not another medical psxesl — give certain ate-mandated information
designed to discourage abortito his patient; violation of thigrovision carries criminal penalties.
Id. 88 40:1299.35.2D(2), 40:1299.35.6, 40:1299.35.19.

165. The Louisiana legislatupgohibits public funding of abtion for victims of rape or
incest unless the victim reports the act to law exdiorent and certifies a statement of rape or incest
that is witnessed by the physicidd. 88 40.1299.34.5, 40:1299.35.7.

166. Physicians who provide for the “electisggmination of an uncomplicated viable
pregnancy” are expressly excluded from malpractéerm provisions afforded to all other health
care practitioners under the state’sdinal malpractice protection lawkl. 88 40.1299.31-39A,
40:1299.41(K).

167. The legislature has passed laws prohipithsurance coverage of abortion in state

exchanges under the Affordable Care Aat8 22:1014. Louisiana does not allow women to obtain
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insurance coverage for abortioreewhen a woman'’s life is endangered or when the pregnancy is
a result of rape or incedt.

168. The Louisiana legislature permits hospitalsefuse to accommodate the performance
of abortionsld. § 40:1299.3133.

169. Louisiana has no law which prohibits a ltagfrom discriminating against a physician
applying for privileges thereased on that physan’s status as aabortion providerComparelex.

Occ. CopE § 103.002(b).

170. The effect of Act 620 is thus significantly different from admitting privileges
requirements in states where physiciaresprotected from discriminatioBeee.g, Cole 790 F.3d
at 563;see alsAAbbott I, 748 F.3d at 598 n.13.

171. Before the enactment of 4820, Louisiana already had farce numerous laws and
regulations covering abortion faciés, including requirements thatiigties be inspected at least
annually,see e.g, La. Rev. Stat. 40:1061 et seq. (re-designated from La. Rev. Stat. 40:1299 et
seq.); La. Rev. Stat. 40:2175.1 et seq., and thatrtain a readily access#ritten protocol for
managing medical emergencies dhe transfer of patients requig further emergency care to a
hospital (i.e. a transfer agreemetitSee also generallya. Admin. Code tit. 48, pt. |, 88§ 4405,

4407(A).

36 Louisiana regulations had previously provided: “[A licenabdrtion] facility shall ensure that when a patient is in
the facility for an abortion, there i3ne physician present who has admitting privileges or has a written transfer
agreement with a physician(s) who has admitting privilegefoaghhospital within the same town or city to facilitate
emergency care”). Former La. Admin. Code tit. 48, p§ 4407(A)(3), available at 29 La. Reg. 706-07 (May 20,
2003). Shortly before trial, Defeadt Kliebert repealed the prior regudem, and replaced it with an admitting
privileges requirement identical to the Act. La. Admin. Code, tit. 48, pt ., § 4423(B)(3)(e), available at 41

La. Reg. 696 (Apr. 20. 2015)

50



C. Drafting of Act 620

172. Act 620 was modeled after similar laws vahii@ve had the resuf closing abortion
clinics in other states. On May 5, 2014, Ms. DoriBtadlee (“Bordlee”), the Vice President and
Executive Counsel of the Bio Ethics Deferfsend, an anti-abortion advocacy group, sent the
draft’s primary legislative sponsdRepresentative Katrina Jackgtdackson”), an email regarding
a similar statute passed in Texas that haenfendous success in closing abortion clinics and
restricting abortion access in Texa (Docs. 191 at 200; 196-5 at 2; 196+i01.) Bordlee told
Jackson that “[Act 620] follows this mode(Docs. 191 at 200; 196-5 at 2; 196-10 at 1.)

173. Evidence received demonstrates the coordination among advocacy groups, Jackson,
and DHH employees regarding atf®to restrict abortionSege.g, Doc. 191 at 199202, 21113,
21516, 226-21; JX 3, 616.)

174. In a press release regarding Act 628ased on March 7, 2014, Jindal declared his
position that Act 620 was a reform that would itdwpon the work . . . done to make Louisiana
the most pro-life state in thetian.” (PX 174 at 1; Doc. 191 at 2227.) Jindal stated:

Promoting a culture of life ihouisiana has been an important priority of mine since

taking office, and | am proud to support [A20] this legislave session. In this

state, we uphold a culture of life thalwes human beings as unique creatures who

were made by our Creator. [Act 620] williild upon all we have done the past six

years to protect the unborn.

(PX 174 at 1.)

175. Indirectly referencing the legislation jgstimmarized, Jackson is quoted in this press

release as saying that Act 620 “will build on passt work to protect life in our statelti(at 2.)
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176. Similarly, in her testimony before theuisiana House Committee in support of Act
620, Kliebert testified that A&20 would strengthen DHH’s ability protect “unborn children.”
(Doc. 191;JX 140 at 1.)

177. The talking points prepared for Secretdigbert by Representative Jackson’s office
stated that DHH was “firmly comitted to working with Represerniae Jackson antthe Legislature
to continue to work to protect the safetydawell-being of Louisiaa [women] and the most
vulnerable among us, unborn children.” (Doc. 191 at222see alsaJX 24 at 24.)

D. Official Legislative History of Act 62G7

178. Act 620 (at the time known as HB 38®&s considered by the House Health and
Welfare Committee on March 9, 2014, and the &ehkealth and Welfare Committee on May 7,
2014. The House and Senate Committees heard extensive testimony regarding the purposes of
proposed statute. (DX 119 at3D, 39-67.)

179. More specifically, the House and Seradenmittees heard testimony that the proposed
statute was intended to safegutirel health and safety of womendergoing abortions in outpatient
clinics in Louisiana.lfl.)

180. For example, the House and Senate Committees heard testimony that:

- Abortion carries the rislbof serious complications #@h could require immediate

hospitalization. If. at 3, 5.)

37 The official legislative history, submitted as one document, (DX 119), contains thes rejoihie House and Senate
as well as a transcript of various senators’ comments,cfachich commence with their own page number. Thus, for
the sake of easy location, this Court cites to the pagweuof the pdf document itself. Within Document Number
119, the House report appears on pages 2 through 30, the Senate report on pageglB88#hand the transcript of
the Senate floor debate on pages 69 through 73.
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Women who experiencebartion complications frequélg rely on the care of
emergency room physicians, who often naadt on the assistanad a spemlist in
obstetrics or gynecologySéed. at 4, 5, 8.)

“[M]ost emergency departments lackegdate on-call coverage for medical and
surgical specialists, including dbgricians and gynecologistst( at 48.)

The history of health and safety \atbns by Louisianaleortion clinics raises
concerns about the potel for serious abortiomnelated complicationsld. at 10.)
Requiring outpatient abortion providers to have admitting privileges benefits the
safety of women seeking abortion andoaknhances regulation of the medical
profession.Id. at 3, 48.)

For instance, the admitting privileges requirement improves the “credentialing
process” for physicians by “provid[ing] more thorough evaluation mechanism of
physician competency thavould occur otherwise.1d. at 48.)

The requirement also “acknowledges amébles the importanad continuity of
care” for an abortion patientd()

Additionally, the reqguement “enhances inter-physician communication and
optimizes patient information tramsfand complication managemenid.}

Finally, the requirement “supports the etlliduty of care of the operating physician
to prevent patient abandonmentd.(at 3, 48.)

A virtually identical admitting privileges requirement in Texas had recently been
upheld by the U.S. Fifth Circuit as a reaable measure for a&hing these health

and safety goalsld. at 48.)
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- There was no obstacle preventingodion providers from obtaining admitting
privileges at Lowsiana hospitals.ld. at 9 (testimony that one Louisiana abortion
provider already had admitting privileges).)

- Louisiana hospitals grant or deny admitting privileges “based entirely on [the
applicant’simedicaltraining and experience.id. at 50.)

- Louisiana hospitals have recognizechtegories of staff membership to
accommodate physicians who are expected to admit low numbers of patients for a
variety of reasonsld. at 50.)

181. Additionally, the House and Senate Committees also heard testimony that, unlike
physicians performing surgical pexures in ambulatory surgicalnters in Louisiana, physicians
performing abortions in outpatientinics had not previously beeequired to have any kind of
hospital privileges. The committees heardibeshy explaining that the proposed statute was
designed to close that loophole and thus achiegatgr consistency in the overall regulation of
outpatient surgical proderes in LouisianaSeed. at 24 (House committee testimony regarding
goal of achieving greater consisty with ASC regulations), 443 (Senate committee testimony
regarding same subject).)

182. For example, the House and Senate Committees heard testimony that:

- The Act was intended to bring outpatient aioorfacilities in line with “the standard

that is currently in place for [ASCs] ast forth in Louisian&dministrative Code,

Chapter 45 ... Section 4535Id( at 4.)
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- The Act intended to “close a loopkbdlin Louisiana regulation by requiring
outpatient abortion providers tmave privileges comparable to those required for
physicians performing outpatient surgery in AS@Os. §t 4142.)

- The Act’s requirement of admitting privileg is consistent with requiring surgical
privileges for ASC physiciansld. at 49 (explaining that “theffect is the same both
in terms of ... the credentialing process itseld in the application of the standards
by the state”).)

- In both cases, the privileges requiretrisrbased on the “well-established principle
... that a provider should not undertake agadure unless he is qualified and able
to take care of whatever complications there might bhe.’af 49.)

183. The full House and Senate heard staté&sriarsupport of HB388 explaining that it
was intended to protect “the safeof women” and ensure th&tvery physician performing any
surgery, including abortions, does so in a prudent nraamtewith the best interest of each woman’s
health in mind,” [d. at 34-35), and also that it was intendedsefeguard “the lives and safety of
pregnant women who may experience shamitaisk[s] of abortion, which can include
hemorrhaging, uterine perfation, or infection,” [d. at 48).

184. The full House was informed that the proposed law tracked the Texas admitting-
privileges law, HB 2, which had been upheldcasstitutional by the U.S. Fifth Circuit Court of
Appeals a week earliedd( at 34-35 (referring toAbbott II).)

185. The Senate approved one amendmenétprifposed statute, concerning the definition
of admitting privileges, and rejected another adment that would have eliminated the 30-mile

radius requirementld. at 69-70.)
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186. The proposed statute passed both chambers, with 85 House members and 34 Senators

voting in favor, and 88 House members concurring in the Senate amen8eeent.
https://www.legis.la.gov/legis/ViewDocumeaspx?d=887948 (House final passage);
https://www.legis.la.gov/legis/ViewDocumeaspx?d=903997 (Senate final passage);
https://www.legis.la.gov/legis/ViewDocumeaspx?d=903981 (Senate amendment);
https://www.legis.la.gov/legis/ViewDocumeaspx?d=906861 (House concurrence) (all
legislative websites last visited Aug. 24, 2015).

VIl. The Purpose and Medical Need for and Reasonableness of Act 620

187. The evidence introduced to show the psepaf Act 620 came in several forms. The
Plaintiffs offered: (1) press releases, publatement, emails, and similar evidence produced by
public officials, lobbyists, advocaagyroups and others involved imterested in the drafting and
passage of Act 620; (2) the tiesony of some of those involdein these communications; (3)
Louisiana’s legislatively statetiongstanding policy . . . to protethe right to life of the unborn
child from conception by prohibiting abortion imp@ssible only because of the decisions of the

United States Supreme Court . . . .,” La. B80:1299.35.0; and (4) expeestimony purporting

to show two things: first, there is no medical need for Act 620 because legal abortion is safe, and

second, that Act 620 is medically unreasonablth@ Act 620 does not advance the health and
safety of women undergoing abortions.

188. In support of her position, Defendant offer@dithe text and legislative history of the
Act, including testimony considered during the $&afiure’s deliberations, and (2) expert testimony

at trial purporting to show that the admitting fleges requirement is needed because of potential
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complications from abortions and that the Aatisdically necessary and beneficial for the health
and safety of a womamdergoing an abortion.

189. In its original Ruling (Doc. 216, at 51-58)e Court made the findings of fact which
follow. However, the Court did not detail wgeighing of the evidence on these points because,
under the then existing Fifth Circuit testesie conclusions wetegally irrelevant. $eeDoc. 216,
footnotes 39-43.) Given the stand#éind Court must now apply, theBedings of fact are relevant
and the Court will follow its summary of findings with a reviewhofv it reached them.

(A) A purpose of the bill is to improvedhealth and safetyf women undergoing an

abortion.

(B)  Another purpose of the bill is to makemore difficult for abortion providers to

legally provide abortions and thereforstrect a woman'’s righto an abortion.

(C) There is a dispute medically and safadlly as to whether Act 620 serves a

legitimate medical need am&imedically reasonable.

(D) Legal abortions in Louisiana are veryesprocedures with very few complications.

(E)  The vast majority of women whodgrgo abortions in Louisiana are po&@e¢e.g,

JX 124 at 2480; Docs. 191 at 19Q; 190 at 34.) As a result of that poverty, the
burden of traveling farther to obtain an aimr would be signiftant, fall harder on
these women than those who are not padraause a large numbof these women
to either not get an abortion, perforne thbortions themselves, or have someone
who is not properly trained and licensed perform$ege.g, JX 124 at 2480; Docs.

191 at 19091; 190 at 34.)
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(F) The medical benefits which would flow from Act 620 are minimal and are

outweighed by the burdens which wadlow from this legislation.

190. The relevance and weight of these fddindings in the context of the prevailing
Supreme Court test is discussednore detail in this Ruling’s final substantive secti®ee infra
Parts X-XI. What follows is the Court’s reviewf the evidence on these points including the
weighing of the testimony aratedibility of the witnesses which supports its findings.

A. Expert Testimony

191. Evidence concerning the safety of abortion was adduced largely through expert
testimony, which was borne out by the experienceoafisiana abortion providers who testified.
The Court turns now to a discussion of its credipiindings concerning the parties’ experts; the
factual findings that stem frothe experts’ opinions follow.

192. The Court was impressed with the creitjbiind expertise of Plaintiffs’ expert$.Dr.

Eva Pressman is the Chair of the Departmer@lastetrics and Gynecologt the University of
Rochester Medical Center, wheresh in charge of a department of 50 faculty members. (Doc.
195 at 11:13-12:16.) Subsequenther residency, and before coming to the University of
Rochester, Dr. Pressman senrasca professor and Directorfedtal Assessment at Johns Hopkins.
(Id. at 13:13-14:10; PX 94, 131 11 3-4.) At Johlmpkins, Dr. Pressman had a surgical abortion
practice, up to 24 weeks gestati (Doc. 195 at 13:6-12.Dr. Pressman has published in excess
of 70 research articles in peerdmwved medical journals and receivadre than 20 research grants,

including from the National Institutes of HealtHd.(at 14:11-15:5see generallfPX 94.) The

38 SeeDoc. 216, footnote 42.
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Court accepted Dr. Pressman aseapert in hospitatredentialing, obstetricand abortion care.
(Id. at 17:16-20:25.)

193. Dr. Christopher Estes is an OB/GYN wahmaster’'s degree ipublic health from
Columbia University. (Doc. 190 at 186:8-189:1(Fpr seven years, he was a professor on the
faculty of the University of Miami’'s Miller Smool of Medicine andan OB/GYN surgeon who
performed, among other procedurst and second trimester abortions, with a specialty in high-
risk patients. Ifl. at 189:16-191:8.) Dr. Estes is preberthe Medical Director of Planned
Parenthood of South, East, and MoFRlorida, where he providgbe full spectrum of family
planning services and surgerid.(at 186:10-23, 192:8-193:18¢ee generallyPX 92.) The Court
accepted Dr. Estes as an expert in public healitbtetrics, and abortion care. (Doc. 190 at 194:7-
196:23.)

194. Plaintiffs’ expert medical witnesses aréhmtperienced womenteealth practitioners,
with extensive experience, research, and knowledgeer-reviewed medicéterature related to
abortion. Both testified candidly ahirect and cross-examinatiorid.(at 197:1-268:6; Doc. 195 at
11:12-96:12.) While these physinmhad personal opinions abaiortion, the Court did not find
their expert opinions skewed lblyose opinions, which were wellipported by reliable facts and
data, and are fully credited by t@®urt as truthful and reliable.

195. Defendant presented expert testimony filaonnDamon Cudihy anBr. Robert Marier.
The Court had serious concerns about the credibility and reliabiliyr.oEudihy’s testimony?

His testimony and opinions were shown to be calittad by his own prior inconsistent statements

and the sources on which he purported to rélyg.Qoc. 194 at 73:18-88:1@®pining that D&C, a

39 See Doc. 216 footnote 39 (“[T]he Court had seriousenrs about the credibility and bias of defense expert Dr.
Damon Cudihy...”)
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miscarriage treatment comparalite early surgicabbortion, should always be performed in a
hospital, but relying on sources stating “a D&C ¢@ndone in a healthcare provider’s office, a
surgery center, or a hospital” and “for uncompkchtases curettage in an operating room adds to
the costs and inconvenience yet offers no medieakfit over outpatient curettage”)). He was
evasive on the stande.@, id. at 133:18-134:8, 134:16-132]1141:2-142:3, 161:20-162:9, 173:6-
176:5.). His testimony also demonstrated a bgainst legal abortion, which he described as
“appalling, horrifying, tragic, and unnecessaryjtlavhich he testified should be criminalizeld.. (

at 205:12-206:3.).

196. Further, Dr. Cudihy lacks relevant esipace regarding the rttars on which he
offered opinions. He testified that he has ngverformed an abortiomor has he studied the
provision of abortion. (Doc. 194t 21:16-21.) He has not treatedingle abortion complication
in the two years he has pragld medicine in Louisianald( at 73:25-74:8.) Heonceded that
several of his opinions about abortieelied on no sources at ak, g, id. at 100:15-106:10; 111:25-
112:12), and that others were bdsa conversations with a non4i§gng defense expert, Dr. John
Thorp, (d. at 140:1-18), whose testimony has beenrddited in other suitsegarding abortion
restrictions, e.gPlanned Parenthood of Wisconsin, Inc. v. Van Hol@&hF. Supp. 3d 949, 968-69
(W.D. Wis. 2015)aff'd, 806 F.3d 908 (7th Cir. 201%ert denied 136 S. Ct. 2545 (20167janned
Parenthood Se., Inc. v. Stran@3 F. Supp. 3d 1381, 1394 (M.D. Ala. 2014).

197. The Court accordingly gives Dr. Cudihtestimony minimal weight. However, even
if fully credited, Dr. Cudihy’s testimony would notaige the Court’s findings of fact as the Court

found the expert testimony of the Plaif®i experts to be @soned and supported.
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198. Dr. Marier was accepted by the Court aexgrert in internal medicine, the regulation
of physicians and other healthregrofessionals in Louisianand hospital admistration. (Doc.

193 at 9:24-10:23.) He was Chairnafrthe Department of HospitBdedicine at Ochsner Medical
Center and previously served as the Executiveddor of the Louisiana State Board of Medical
Examiners.I@d. at 4:16-9:21.)

199. Dr. Marier's testimony regarding hospitaivileging was wellwithin his area
of experience and expertismd the Court gives considelalveight to that testimony.

200. However, Dr. Marier's testimony regarding the purported benefits of Act 620 to
abortion patients suffered from his paucity ofolwledge or experience concerning medical or
surgical abortion procedurés.Dr. Marier has never performed an abortion and has not had any
experience with obstetric or gynecological surgesiase medical school.ld. at 51:14-25.)

201. Dr. Marier’s testimony was also diminisheygl his bias, manifested in his testimony
that abortion, and even contraception methods s emergency contraception and intrauterine
devices, should be outlawed in the United Statkk.af 106:10-107:19, 27:9-18, 89:2-14, 94:1-

19, 94:20-97:10, 99:12-100:16.)

202. The Court accordingly gives Dr. Mariet&stimony regarding the purported benefits
for Act 620 minimal weight. However, even if fultyedited, this pdion of Dr. Marker’s testimony
would not change the Court’s findings of fact.

B. Abortion Safety

203. The Court makes the following findings retiag abortion safety based on expert and

lay testimony, supported by the elsité received in evidence.

40 See Doc. 216 footnote 39 ([T]he Court had serious concerns about...Marier's expertise aisédorthe subject
of abortion practice....”).
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204. Abortion is a common medical procedurthm United States, with nearly one million
procedures performed each year. (Doc. 1909at1-6, 232:7-13; JA23 Y 24.) Approximately
one in three women in the Unit&lates will have an abortion dig their lifetimes. (Doc. 190 at
197:1-6; JX 123 § 24.)

205. Abortion is one of the safest medicalgadures in the United States. (Doc. 190 at
199:6-24; Doc. 195 at 32:7-10; JX 123  24.). Rarier acknowledged “that most first-trimester
abortions are performed without serious complaati” (JX 135 at 2804.) There is far more risk
associated with carrying a pregnancy to tena delivering a baby than with abortion. (Doc. 190
at 129:22-130:5, 199:6-10; X3 | 61; Doc. 195 at 32:4-10.)

206. Approximately 90% of abortion proceduresur in the first trimester, almost all of
which are performed in an outgent setting. (Doc. 190 at 197:7-15; JX 123 § 13; Doc. 195 at
33:16—19.)

207. There are two types of abortion procedwsesyical abortion and medication abortion.
(JX 123 1 15.) Surgical abortion is a minimallwasive procedure that involves the use of
instruments to evacuate the contents of the utéuwisdoes not require ancision or the use of
general anesthesia. (Doc. 190 at 138:24-139:17; Doc. 195 at 32:11-20, 48:20-49:3; JX 123 1 16.)

208. First trimester surgical abortions are nearly identical to D&Cs to complete a
spontaneous miscarriage or for other diagnastitherapeutic reasons. (JX 123 1 19; Doc. 168-6
at 6.) Physicians are not required to have admigingleges in order to perform D&Cs to complete
a spontaneous miscarriage or for other diagnosticavapeutic reasons iouisiana. (Doc. 194 at

116:10-15.)
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209. Virtually all surgical aborins require only mild or oderate sedation and/or local
anesthesia. (Doc. 190 at 138:24-139:1Mi)d or moderate sedation and local anesthesia are much
safer than the general anesthassed in an operating room setting. (Doc. 190 at 197:24-
198:12; Doc. 195 at 33:24-35:19X 123 § 18; PX 185  793.)

210. Complications from suaal abortion are rare anddide infection, hemorrhage,
retained tissue, incomplete abortion, and gration of the uterus. (Doc. 190 at 36:21-37:25,
198:13-

199:5.)

211. Most complications of surgical abortioren be managed in the clinic, including by
administering medications thatduce bleeding or cause theeruis to contract, massaging the
uterus, applying pressure, suturing,aaministering oral antibiotick® treat infection. Surgical
intervention is not commonlsequired. (Docs. 190 at 2563-89:15-90:1, 135:10-137:9, 201:15-
207:22; 195 at 38:22-39:49erious complications geiring transfer directhfrom the clinic to a
hospital are extremely rare. ¢b. 190 at 39:25-40:5, 246:6-9.)

212. Medication abortion involves the use @&f combination of two drugs, usually
mifepristone and misoprostol. (Doc. 190 at 83031:2; JX 123 | 22.) &htiff clinics offer
medication abortion up teight weeks LMP. See supraPart V.B. A woman typically takes
mifepristone at the clinic and th&éakes misoprostol at homeDoc. 190 at 131:20-132:7,
208:23-209:15.) Medication abortion requires naestinesia or sedation. (JX 123 T 23))
Medication abortion is also used as a treatnagrion in connection with spontaneous abortion,

also known as miscarriage. (Doc. 190 at 210:23-211:12.)
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213. The most common complication from metaaabortion is incomplete abortion or
retained tissue, which is typicalhgmedied by a return visit to the clinic for a suction curettage
procedure. (Docs. 190 at 1329; 209:16-210:16; 195 at 43:19-44:4.)

214. The prevalence of any complication intftrsnester abortion in the outpatient setting
is approximately 0.8%. The praence of major complications requiring treatment in a hospital is
0.05%. The risks of abortion remain low througé slecond trimester, btite risks increase with
gestational age. The risk of complication requiring hospitalization in the second trimester is
approximately 1.0%. (Docs. 190 at 198:13-19999:11-24, 199:25-200: 9X 123 § 25; 195 at
42:2-44:18, 75:14-76:5, 9588; PX 195 at 499.)

215. By comparison, a D&C procedure perfornadigr a miscarriage carries greater risk
than a first trimester surgical abortion becaukging a miscarriage, the cervix is already open,
allowing the passage of bacteri¢gothe uterine cavity, which incresssthe risk of infection. (Doc.

195 at 31:20-32:3, 35:21-36:2.)

216. Patients who visit the emergency roomrafteabortion often are experiencing normal
side effects of the proceduredanan be observed and releasedireated and released without
admission. (Doc. 190 at 212:1-17; Doc. 195 at 37:20-39:4.)

217. It is more common for women to presahthe emergency room with symptoms of
miscarriage than with complications following an induced abortidioc. 190 at 212:18-25.)
Emergency room doctors are equipped to treat a patient who is experiencing complications from
either. (Doc. 190 at 213:1-6, 213:28: Doc. 195 at 59:5-7.) Ve a complication from abortion

requires surgical intervention the hospital setting, emergency phyais stabilize the patient and
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facilitate treatment by the appropgeaspecialist. This is the sidard of care. (Docs. 190 at 213:7-
17, 249:8-250:21; 195 at 39483, 55:14-56:12, 57:25-58:893 at 52:21-53:1.)

218. In Louisiana, it is not regead by law nor is it standagatactice for a physician to have
admitting privileges in order to transfer a patiemanother medical facility for emergency care:
Doe 1, who previously worked as a rural emanyephysician, routinely &nsferred patients with
severe emergencies to other hospitals witldmitting privileges. (Doc. 192 at 18:13-19:15.)

219. In the last 23 years, Hope Clinic, whegtves in excess of 3,0patients per year, had
only four patients who required transfer to apitad for treatment. (Doc. 190 at 25:14-18, 127:8-
11.) In each instance, regardless of whetherpifysician had admitting igileges, the patient
received appropriate cardd.( at 127:11-23, 128:5-14, 128-129:8, 172:13-173:5, 129:9-21.)
At Hope Clinic, if a physiian determines that a patient needs to be transported to the hospital, he
directs an employee to call for emergency trartspidre administrator ensures that the chart is
complete so that a copy can be sent to the hospital. The physician alstsdbetaospital to alert
the attending physician that the patient will d&riving and to provide information about the
complication. [d. at 25:19-26:14.)

220. From 2009 through mid-2014, approximatdl71 abortions wer@erformed at
Bossier Clinic, and only two patients required diteaspital transfer following an abortion. (JX
117 1 9.)

221. In the same period, approximately 10,8B6rthons were performed at Causeway
Clinic, and only one patient regad direct hospital transfertaf an abortion. (JX 117 1 9.)

222. Dr. Doe 2, who has performed 30,008Q¢00 abortions since 1980, has had no more

than twenty patients who required hitalization. (Doc. 191 at 46:12-21.)
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223. From 2009 through mid-2014, Dr. Doe 2edily cared for approximately 6,000
patients who received abortion@nly two of these patients exjenced complications requiring
direct hospital transfer. (JX 187 1 6.) In bothladde situations, he spokgth the hospital doctor
who took over care when the patient was admitted to the hospital. Both of these patients received
appropriate care. (Doc. 19148:14-45:10, 45:11-46:11.) He hasvaesent a patient to another
institution without calling the doctor taking oveare for the patient and sending all available
written patient medical records to that doctdd. &t 42:20-43:13.)

224. Dr. Doe 5 has performed thousands of tadotg at Women'’s Clinic and Delta Clinic
in the past three years and has never ha@msfer a patient to the hospital. (JX 1109 7.)

225. Dr. Doe 6 has performed thousands ofisatgnd medical abortions over more than
the past ten years and only two of those patiesired a direct transféo the hospital. (JX 168
18.)

226. In sum, the testimony of diinstaff and physicians demorsted just how rarely it is
necessary to transfer patients to a hospitaltefss than once a year, or less than one per several
thousand patients. As stated by the Supreme Coitstaffirmation of theDistrict Court’s findings
in WWHand certainly true in Louisiana: “[T]hemas no significant heakltelated problem that
the new law helped to oet” 136 S. Ct. at 2311.

227. Louisiana physicians, evenneghey able to obtain aditing privileges, would rarely
if ever have an occasion to use them, and wowemeeed to, given thétey are not required to
admit patients to a hospital in the extremely unlikely event that a patient needs hospital transfer.

228. When women do not have access to ahéetion, because aboniias expensive or

difficult to obtain, they may be forced to delay aee&k an abortion at a later gestational age, which
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increases the risks of the procedure. odD190 at 200:20-201:6, 243-224:8; JX 123 { 60.)
Women may also resort toying to self-induce laortions, seek unsafabortions, or obtain
medications through the internet, which can camgyificant risk of death, complications, or poor
health outcomes. Women withoutdincial resources are at the gretatek of these consequences.
(Doc. 190 at 224:9-225:3; JX 123 {1 60, 62.)

C. Requiring Abortion Practitioners to Obtain Admitting Privileges Confers No

Medical Benefit

229. The Act’s requirement thabortion providers have actiamitting privleges at a
hospital within 30 miles does not conform to prevailing medical standards and will not improve the
safety of abortion in LouisiangDoc. 190 at 214:3-13, 2266.) It providesio benefits to women
and is an inapt remedy for a problem that does not eldstat(222:13-16; Doc. 195 at 26:5-16,
28:13—20; Doc. 168-10 at 23-24.)

230. Defendant did not introduce any evidesitewing that patients have better outcomes
when their physicians have admitting privileg&kr did Defendant proffer evidence of any
instance in which an admitting privileges reqmient would have helped even one woman obtain
better treatment.

231. Admitting privileges requirements suak the Act's are opposed by the medical
community. Specifically, the American CollegeQibstetricians and Gynecologists (“ACOG”) and
the American Medical Association (“AMA”are opposed to these admitting privileges
requirements. (PX 142; JX 136; Doc. 190 at 215:4-9é9;also WWHL36 S. Ct. at 2312-13. Both
ACOG and the AMA have takendposition that “there is sirhjpno medical basis to impose a

local admitting privileges requirement on abortion providers,” and that such requirements are “out
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of step with modern medical ptaze, which contemplates provisi of emergency care by specially
trained hospital physiciareg a hospital near the patientésidence.” (PX 142 at 16, 22ge also
WWH 136 S. Ct. at 2312.

232. Whether or not a patient’s treating physitiaa admitting privileges is not relevant to
the patient’s care. Patients who present to the emergency room do not receive a lesser standard of
care because their treating phyaicdid not have admitting pileges. (Doc. 190 at 221:1-14.)

233. If a patient needs to be admitted to theptalsfor care, the patient can present to the
emergency room and will be admitted to the hospital. A hospital cannot turn away a patient
experiencing an emergency because it is unetarchlwould be a violation of federal law. (Doc.

190 at 221:1-8); 42 U.S.C. § 1395dd (2011).

234. It is routine for emergency room doctaes assess patients, many of whom are
experiencing the stress of injury, illness, or trauma. Patients, even when in significant levels of
distress, are able to give emergency room dasqtertinent medical &iory. (Doc. 190 at 260:6-
261:15, 265:2-20.)

235. If a patient needs emengg surgery, the patient will bieeated by the specialist on
call who is best qualifet to perform the type of surgery needdd. at 220:11-25; Doc. 191 at
15:16-16:2; Doc. 194t 28:21-29:17.)

236. Admitting privileges do little tadvance and are not necesdarycontinuity of care.

In the medical community, continuity of care isderstood to mean thataf physician is not able
to continue providing ¢a to a patient, the physician will makertain that another physician has
the information needed to care for the patient. (Docs. 190 at 124:23—125:12; 191 at 40:24—41:19.)

Continuity of care can be accomplished by commuimgatith the physician tavhom the patient’s
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care is being turned over. (Doc. 190 at 134:225:3.) For example, physicians within an
OBJ/GYN practice routinely care for each other’s patientsyatioly deliveries. (Doc. 190 at 124:15-
125:12; Doc. 191 at 40:24-41:19And, as Dr. Doe 2 testified, on the rare occasions when he
transferred a patient to the hospital, he camizated directly with the physician assuming care
and provided the patient’s recerd(Doc. 191 at 42:20-43:13.)

237. Many physicians who practiceofffice settings are able #nsure continuity of care
for their patients without havingdmitting privileges. (Doc. 190 at 216:8-21; Doc. 195 at 28:21-
30:10.)

238. Indeed, the normal practice of medicmeives physicians handing patients off from
one shift to the next, from an office-based sgttman emergency room, and from an emergency
room to an in-patient ward. @@s. 190 at 218:1-8; 195 at 79:1-6.) When physicians rely on other
physicians to assist in caring for their patients, it is not consideteshipabandonment. (Doc.
168-10 at 11.) A physician’s trsfier agreement with another pkgran, which all abortion clinics
must maintain under pre-existingMais a mechanism to ensurentinuity of care. (Docs. 168-7
at 26; 168-9 at 17; 168-10 at 22 9r@inuity of care for a patient &ten maintained even without
formal measures like transfer agremts. (Doc. At 190 241:13-23, 242:19-243:1.)

239. Most complications from surgical atbon do not occur immediately at the clinic,
which is why transfer directly to a hospital is so very ré8eg(generallipoc. 190 at 90:23-91:15.)

If a patient experiences a complication after shedgdlve clinic, the clinic will advise her to go to
the hospital closest to her, which is not necdgsarospital within 30 rites of the clinic. (Doc.
190 at 90:23-91:15, 126:17-127:7; JX 159 at 349116X at 3504; JX 165.) This is the standard

of care. (Doc. 190 at 222:1-12.)
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240. In conclusion, there is no cilglé evidence in the recorthat Act 620 would further
the State’s interest in womertisalth beyond that whids already insurednder existing Louisiana
law. Indeed, the overwhelming weight of the @vide demonstrates that, in the decades before the
Act’s passage, abortion in Louisiana has been extsegsafe, with particularly low rates of serious
complications, and as compared with childbirtid avith medical procedures that are far less
regulated than abortion.

241. Indeed, the Court notes that this Couitiglings are consistewith that of other
District Courts who have tried this issi8ze Whole Woman'’s Health v. Lakéy F. Supp. 3d 673,
684 (W.D.Tex. 2014) (“The great vgiit of the evidence demorstes that, before the act’s
passage, abortion in Texas was extremely safepaitticularly low rates of serious complications
and virtually no deaths occurrirgn account of the procedure.gjuotedwith approval in WWH,
136 S.Ct. at 2302, 2311pjanned Parenthood of Wjdnc. v. Van Hollen94 F. Supp. 3d 949, 953
(W.D. Wis. 2015)aff'd sub nomPlanned Parenthood of Wis. Inc. v. Schind@6 F.3d 908 (7th
Cir. 2015);Planned Parenthood Southeast, Inc. v. Stra@@eF. Supp. 3d 1330, 1378 (M.D. Ala.
2014),cited with approval in'WWH 136 S. Ct. at 2311-12.

242. In the preliminary injunction order, tourt refrained frommaking a finding as to
whether Act 620 serves the State’s purported isténewomen’s health because it was limited by
then- prevailing Fifth Circuit precedent. In light &fWH the Court now assees the relevant
evidence and resolves asactual matter that Act 620 would daydittle, if anything, to advance
women'’s health and indeed would, by limiting accedsdal abortions, substantially increase the
risk of harm to women’s health by increasing tis&s associated with self-induced or illegal and

unlicensed abortions.
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VIIl. Efforts of Doctors to Comply With Act 620 and the Results of Those Efforts

A. Doel

243. For over a year prito his trial testimony on June 22015, Doe 1 has been trying, in
various ways, to gain active admitting privilegesdtospital within 30 miles of Hope where he
performs abortions and therebyngoly with Act 620. (Doc. 192 at 424.)

244. The Court finds that Doe 1 is a well-tfied physician and a edible witness.Jeeg
e.g, Doc. 192 at 714; JX 11111, 116 1 5.)

245. The Court finds that despite his good faith efforts to comply with Act 620, Doe 1 has
failed to get active admitting privileges at fidifferent hospitals for reasons unrelated to his
competence See, e.gJX 116 1 27.)

246. Doe 1 has attempted to get privilegesvat $eparate nearby hass and, despite his
efforts and his qualifications, has not been giaetive admitting privileges at any of these
hospitals, including University Health, Mindexorth Caddo Regional (“North Caddo”), Christus,
and Willis-Knighton. Geee.g, Doc. 192 at 451.)

247. Doe 1 contacted the director of the Famigdicine Departmerdat University Health
in Shreveport where he had dons tesidency in family medicine. Bd. was initiallytold that he
would be offered a job as a faculty member taagkports medicine which would “take care of the
admitting privileges thing.” Doe 1 was told thag #ipplication forms for admitting privileges would
be forwarded to himld. at 45;see als@)X 186 { 7.)

248. When Doe did not get the application feramd inquired, he wdsld by the director

of the department that he would not be offered a position because “there was some objection from
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certain staff about [Doe 1] coming work there because of where[hvork[ed], at Hope Medical.”
(Doc. 192 at 4445; see alsalX 186 T 74

249. The director suggested that he try wlita OB/GYN Departmeriut when that route
was explored, Doe 1 was advised by email thatauld be “inapproprig” to have a family
medicine doctor on the OB/GY#taff. (Doc. 192 at 47.)

250. Based on these communications, Doe 1 did not file a formal application for admitting
privileges to University.I¢.)

251. When Pittman, Hope’s Administrator, madguiries about admitting privileges to
North Caddo on behalf of Doe 1, she was told they thid not have the capacity for and could not
accommodate transfers. (JX 116 § 22e alsaDoc. 192 at 49.) Therefer Doe 1 did not file a
formal application. (Doc. 192 at 48 JX 116 { 22.)

252. Doe 1 filed a formal application fonyalteges at Minden. (JX 50; Doc. 192 at-5Q.)
Minden’s Medical Staff Coordinatavrote to Doe 1 declining his application: “Since we do not
have a need for a satellite primarare physician at this timeam returning your application and
check.” (JX 50 at 31&ee alsdoc. 192 at 5661).

253. While the Court, like Doe 1, does not untéerd the meaning of the stated reason for
declining the application, it is cle¢hat the denial of privileges is unrelated to the qualifications
and competence of Doe BdeDoc. 192 at 51.)

254. Doe 1's efforts to get admitting privilegasChristus reads like a chapter in Franz

Kafka’s The Trial (Sege.g, JX 71; Doc. 192 at 556.)

41 This testimony was objected to as hearsay, (Doc. 192 at 46), which objection was overrbledeasdns
summarized abov&ee supraote 29.
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255. Doe 1 submitted his application for cosyterivileges to Christus on July 25, 2014,
on a form provided by Christus. (JX 132 at 2772118 T 23; Doc. 192 at 52.) Courtesy privileges
gives a physician with suchipiteges the abilityto admit patients. (Doc. 192 at-53.)

256. On August 25, 2014, Christus askedddditional information, (JX 71 at 125dee
alsoDoc. 192 at 5465), which he provided on Septemid&r, 2014, (JX 71 at 1267; JX 133; Doc.

192 at 5556).

257. Via a letter dated Octahi®4, 2014, yet more informatiamas sought from Doe 1 by
Christus, (JX 71 at 1268ge also, e.gDoc. 192 at 5&9), which he supplied on October 20, 2014,

(JX 71 at 1273; Doc. 192 at 580), and October 25, 2014, (JX 134 at 2818).

258. When Pittman called Christus to makappointment for Doe 1 to get an identification
badge, also a requirement of the application process, an appointment was refused because, Pittman
was told, Doe 1 had submitted the wrong kind mflecation and that he should be submitting a
“non-staff care giver” pplication. (Doc. 192 at 62f. JX 71 at 1268, 1270, 1276.)

259. On December 17, 2014, Doe 1 then received a letter stating that his application was
incomplete because Doe 1 hadn’t gotten the batigeséme badge Christus would not give him an
appointment to get) and because more than @9kd elapsed since his application was submitted,
the application was “deemed witlagdvn.” (JX 71 at 1279; Doc 192 at 63.)

260. In a follow up conversatianitiated by Doe 1 and in aBsequent email from Christus,

Doe 1 was told that he needed to file an appboafor non-staff care giveprivileges, a type of
privilege that would not allow him to admit fgents and therefore would not qualify as “active

admitting privileges” under Act 620. (JX 190 at 3662; Doc. 192 663
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261. While there was never a formal denialDafe’s application, Christus’s delays and
failure to formally act, as outlined above, conséitua de facto denial diis application for the
privileges required by Act 620.

262. Doe 1's experience was similar when he applied for courtesy privileges at Willis-
Knighton beginning on June 15, 2014. (JX 53; JX 116 § 27; Doc. 192-&8.% These privileges
would have allowed Doe 1 to admit patients. (Doc. 192 #6%3

263. Because of his Board Certification ddaction medicine and because Willis-Knighton
has an addiction recovery centene 1 filed his application for prileges as an addiction medicine
specialist. id. at 70.)

264. Doe 1's application was denied becédwesbad not undergone a residency program in
addiction medicine, despite his lbdaertification in addiction medine and even though there was
no residency program available @hhe got his board certification. (JX 51 at 508; Doc. 192-at 72
73.)

265. On February 1, 2015, Doe 1 re-submitted@piication, this time as a Family Practice
specialist. (JX 97 at 2069117; Doc. 192 at 734.)

266. On March 11, 2015, Willis-Knighton requessinformation regarding documentation
of “hospital admissions and managent of patients 18 years old afe or older in the past 12
months.” (JX 128; Doc. 192 at ¥56.)

267. On March 24, 2015, Doe 1 provided thguessted information. (JX 189; Doc. 192 at
77-78.) Because of the nature of pimctice, he had not admitted grgtients in the last 12 months,
but he did provide detailed information about hiaining and procedures done during that same

time period. Id.)
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268. Despite the lapse of more than eight imesince his second dymation and more than
five months since he provided the informati@guested in support dhat application, Willis-
Knighton has neither approved ndenied his application.See e.g, id. at 78.) Under these
circumstances, the Court finds that tapplication has been de facto denied.

B. Doe?2

269. Before its closure on March 30, 2017, Rggerformed abortionat Bossier Clinic,
and through January 30, 2016, also genked abortions at Causewayr@. (Doc. 191 at 17:5-9;
Doc. 255 { 1.) Currently, Doe 2 has a working agreement with Hope under which he performs
abortions when Hope’s primary physicians, Doantl Doe 3 are unavailable perform abortion
care. (Doc. 272 11 3—4.)

270. The Court finds Doe 2 to be a well-fied and competent phigan and a credible
witness. [d. at 13-17; JX 112 § 1.)

271. Doe 2 does not currently have active igtthng privileges at a hospital within 30 miles
of Bossier Clinic. (Doc. 191 at 19.)

272. Doe 2 has been unsuccessful in his gatddéforts to get admitting active admitting
privileges within 30 miles of the Bossier CliniSde e.g, Doc. 191.)

273. Doe 2 worked as an Asaist Clinical Professor of MEcine at LSU Medical School,
now known as University Health, @arious times for approximatehy8 years total, leaving LSU in
2004. (d. at 14-15.)

274. While he was on staff at University asharing the years in which he engaged in a

general OB/GYN practice, Doe 2 had admiitprivileges at various hospital&d.(at 24, 95.)

75



275. When he left the University staff2004, Doe 2 was given consad privileges, which
allow him to consult but not tadmit patients. (Doc. 191 at-Z31, 84-88; JX 79 at 17089; JX
185.)2

276. Following the passage of Act 620, Doatfempted to upgrade his privileges at
University to allow him to admit patients in orderctmmply with the requirements of the Act. (Doc.
191 at 2425.)

277. When he spoke to Dr. Lynne Groorfi&roome”), the head of the OB/GYN
Department at University, about upgrading pisvileges, he was told this would not happen
because of his abortion practickl. @t 25-26cf. JX 116 § 27.)

278. In his testimony before this Court, tieusly described ki communication with
Groome:

Q. What's your understanding of why you wers able to upgradgour privileges at

LSU?
A. Well, Dr. Groome told me that he was reluctant to even consider that, because it was
such a controversial topic, but he wotsdte it to the Dean and ask, which he did

and he essentially saidathyou’re not going to go beyond your [clinical] privileges.

Q. Were you surprised by that response?
No.
Q. Why weren’t you surprised?

42 While Doe 2 initially thought that these were called “courtesy privileges,” he corrected his mistake on cross
examination. (Doc. 191 at 23, 81-87; JX 185.)
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A. Just because of the political naturendiat | do and the controversy of what | do.
(Id. at 25-26.)"°

279. During the summer of 2014, Doe 2 agpplied for privileges at WKBI{. at 26-27.)

280. On August 11, 2014, the DepartmenO&/GYN and Pediatrics Performance Peer
Review Panel (“PPRP”) at WKB wrote to Doe Xiag for additional information: “In order for
the Panel to sufficiently assess your clinicahpetence, you will need to submit documentation,
which should include operative netand outcomes, of cases perfodmathin the I&t 12 months
for the specific procedurg®u are requesting on the priviegequest form.” (JX 144 at 34445;
see alspe.g, Doc. 191 at 29.)

281. After Doe 2 made information regardimg prior outpatient operations available to
WKB, (Doc. 191 at 30), he reed another letter from WKB ¢ked November 19, 2014, stating in
pertinent part:

The data [you] submitted supports the otigyd procedures you perform, but does

not support your request for hospital privisg In order for the panel to evaluate

and make recommendations for hospital ifgges [,] they must evaluate patient

admissions and management, consultatsprocedures permed. Without this

information your application remains incomplete and cannot be processed.
(JX 89 at 1950see alsdoc. 191 at 3631.)

282. Because of the nature of his non-hosp#akd practice, Doe 2 was unable to provide
the requested informationS€ee.g, Doc. 191 at 29:8-31:1.) Thus, ikhDefendant is correct that

Doe 2’'s application was not formally deniedo® 201 at 11), Doe 2’s application would never

have been approved according to WKP’s own letter. (I)§&9alspe.g, JX 144 at 3445-46.)

43 This testimony was objected to as hearsay. (D®t.at 25.) For the sameasons summarized abogeg supra
note 29, the objection was overruled.
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283. As explained by Doe 2, “You know, they haven’t formally denied me. . .. 'min a
Catch-22 basically. | canfirovide information | dort’have.” (Doc. 191 at 780.)

284. This situation mirrors Doe 1's exparce with three other Willis-Knighton-branded
entities. Specifically, the Courtsa notes that although Doe 1, inpesse to a similar letter from
WK Medical Center, WK Soutland WK Pierremont, (JX 128), imally responded showing he
had not had any hospital admissions in the 1&smonths, (JX 189 at 3579; Doc. 192 at7@),
WK still has not denied or appra¥éis application, (Doc. 192 at 78).

285. The Court finds that, under these circumstarides 2’s inability to gain privileges at
WKB are unrelated to his competence and thaapydication to WKB has been de facto denied.

286. While Defendant argues that Willis-Knigh's inaction is related to Dr. Doe 2's
competence because, due to the nature of hisiggatie cannot demonstrate “current clinical
competence” (Doc. 201 at 11), the Court is notymeited. The reality is different. Doe 2, a Board
Certified OB/GYN who spent manyegrs as an Assistant Clini¢&ofessor at LSU Medical School
and who, by Willis-Knighton’s admission, has dentcaiged his ability regarding outpatient
surgeries, is in what he correctly describe€atch-22” created by a combination of the Act’s
requirement and the nature of pimctice as an abortion provider.

287. Because Doe 2 also practiced at Caus@Amic in Metairie, he applied for admitting
privileges at Tulane, which githin 30 miles of Causeway.Séee.g, Doc. 191 at 32:24-35:21,
230:9-19; JX 180 at 3359.)

288. While Defendant has argued that the #&drgi privileges requement is only about
insuring competency of doctors who perform abortions and the process of gaining admitting

privileges is neutral and devoaf considerations ofhe political, religious and social hostility
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against abortion, the ema&xchanges between Doe 2 and Brat Tulane demonstrate a very
different reality, even in a metropiain, university-based hospital. (JX 169-4#8ge alsdoc. 191
at 49-54.)

289. In this exchange, Dr. A first feels theed to discuss Doe 2’s request for privileges
“with our lobbyists.” (JX 169.) Because Doe 2as‘low/no provider” in hospitals in the New
Orleans area, Dr. A states: “This is truly a rackl a hard place.” (JX 172.) When Doe 2 expresses
frustration with the lack of success in the applamaprocess, Dr. A states: His is just ridiculous.
| can’t believe the state has come to this.” (JX 741X 170.) Dr. A continuesi am working on
an approach where you would get admitting privitegely for your patients . . . .” (JX 175.) When
a proposed solution is found and Dbexpresses doubt that this wileet the requirements of the
law, Dr. A responds: “Technically, you will have aithing privileges. Isn’'t that what the law says?”
(IX 177). When discussing the need for a covepimgsician, Dr. A clarifies some of the problems
surrounding Doe 2's application: “There were a few faculty who were not comfortable with
covering; they were also concerned that ‘Tulaséack up for an abortion clinic might not help
our referrals.” Given this concern, Dr. B will cover for you formally.” (JX 178.)

290. When privileges were finally granted Tiylane, Doe 2 was notified by Dr. A that the
proposed privileges would have “the followitignitations: ‘Admissions of patients from the
physician’s clinical pracatie with complications of first aneésond trimester abortions with referral
of those patients to an attending physician orTtilane staff credentialed for OB/GYN privileges
who has agreed to provide for suchector the physician’s patients.” (JX 184ee alsdoc. 191

at 57, 6061.)

4 These exhibits, being jointly submitted, were admitted into evidence. (Doc. 191 at 54.)
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291. Consistent with this email, Tulane’s falngrant circumscribeBoe 2’s privileges in
these terms: “Admission of patients from the physigantinical practice . . . with referral of those
patients to an attending physician staff at [Tulane Medical Center] credentialed for OB/GYN
privileges who has agreed to provide carelie physician’s patients at TMS.” (JX 183 at 3652
see alsdoc. 191 at 33, 558.)

292. The Parties disagree as to whether these admitting privileges qualify as “active
admitting privileges” within the meaning of Act 62@dmpareDoc. 200 at 4647, with Doc. 196
at 19-20.)

293. Defendant has filed an affidavit in whicle States that the adtimg privileges granted
to Dr. Doe 2 by Tulane “are sufficient to comply with the Act.” (JX 191 at 3668;alsdocs.
196 at 20; 200 at 48.)

294. Plaintiffs argue:

Although Secretary Kliebert has taken the position that Dr. John Doe 2’s privileges

at Tulane satisfy Act 620, Dr. John D@ has concerns that her position is

inconsistent with thelain language of the Act, whickquires that ‘th@hysician is

a member in good standing of the medicaff stha hospital . . . with the ability to

admit a patient and to provide diagnostic andyical services to such patient.’ . . .

Based on Tulane’s letters, Dr. John Dbeannot provide diagnostic and surgical

services to patients admitted to Tulane as required by the plain language of the

statute.
(Doc. 196 1 47 at 2@iting toDoc. 193 at 123; Doc. 191 at-3®).)

295. Plaintiff further argues:

Dr. John Doe 2 has concerns that the pmsiBecretary Kliebert has taken regarding

his privileges at Tulane during the course of this litigation may change at a later date.

As a result, he will not risk his medicatéinse by performing abortions in Metairie

if Act 620 is allowed to take effect.

(Id. 7 48 at 20diting Doc. 191 at 38-40; JX 191).)
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296. Defendant makes two counters:

Plaintiffs’ ‘concerns’ about the Defendlés determination that Dr. Doe 2’s
privileges at Tulane satisthe Act are legally irrelevd, because Defendant is the
state official charged with interpretatiamd enforcement of the Act. Furthermore,
Plaintiffs’ assertions regarding the natusé Dr. Doe 2’'s privileges at Tulane
Medical Center are clearly wrongetause they are contradicted by the
overwhelming weight of the evidence.

(Doc. 201 147 at 12.)

297. Defendant further argues:

Plaintiffs’ ‘concerns’ that the Defendanttietermination that Dr. Doe 2’'s Tulane

privileges satisfy the Act “may change a later date” are legally irrelevant.

Plaintiffs have produced no evidence indicating that any such “change” in position

by Defendant with respect to Dr. Doe 2’sld@ne privileges is likely to occur. The

evidence therefore does not show that the Act or the Defendant pose any credible,

concrete threat to Dr. Doe 2’s ability tortinue his practice at Causeway clinic. If

Dr. Doe 2 voluntarily ceases to perform dhmors at Causeway because of his fears

that the Defendant (or some future Seamgtwill change her position, that cessation

would be attributable to Dr. Doeg?one and not to the Act itself.

(Id. 148 at 12.)

298. In light of Defendant’s argument, sat@asesolve this dispute and determine whether
Doe 2 has “active admitting privileges” at Tulanes @ourt must first determine whether it is bound
by the interpretation given by Deféant and, if not, compare theyileges granted by Tulane with
Act 620’s definition of “ative admitting privileges.”

299. Whatever discretion the Secretary may hawelaw’s enforcement, no deference is
owed to an opinion contrary toghHaw’s unambiguous and plain meani&ge e.g, Util. Air
Regulatory Grp. v. EPAL34 S. Ct. 2427, 2442 (2014) (observingtttan agency interpretation
that is inconsisten[t] with the design and stuwetof the statute as a whole . . . does not merit

deference” (alteration in original) (citations omitted) (internal quotation marks omitted§)Am.,

Inc. v. Mich. Bell Tel. Cp564 U.S. 50 (2011) (reaffirming the@npretive principle that only “[ijn
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the absence of any unambiguosttute or regulation” does eourt turn to an agency’s
interpretation”);Robinson v. Shell Oil Co519 U.S. 337, 341, 117 S. Ct. 843, 846, 136 L. Ed. 2d
808 (1997) (emphasizing that a court’s inquiry “meesase if the statutory language is unambiguous
and the statutory scheme is codr@ and consistent” and expiaig that‘[tlhe plainness or
ambiguity of statutory language is determinedréference to the languageself, the specific
context in which that languageused, and the broader contextlod statute as a whole” (internal
guotation marks omitted)). Quite simply, if the ledista intent is clear, as evidenced by the use of
an unambiguous word, “that is thedeof the matter; for the court, as well as the agency, must give
effect to th[at] unambiguously expressed inte@tievron U.S.A., Inc. v. NRDC, Inc467 U.S.
837, 842-43, 104 S. Ct. 2778, 2781, 8EH. 2d 694 (1984) Chevrori); see also Miss. Poultry
Ass’n v. Madigan992 F.2d 1359, 1363 (5th Cir. 1993) (quotidg.

300. If the relevant statute is ambiguous, boeer, at least some deference is oweeke
Nat'l Cable & Telecommc’ns Ass’n v. Brand X Internet Seb4b U.S. 967, 980 (2005). But such
deference is only accorded if the statute ugytfambiguous” regarding the precise “question at
issue” and if the agency’s interpretation i¥@asonable” and hence “permissible construction of
the statute” at han®rellana-Monson v. Holde685 F.3d 511, 517 {® Cir. 2012);see alspe.g,
Siew v. Holder742 F.3d 603, 607 n.27 (5@ir. 2014) (citingd.); United States v. Baptistd4 F.
Supp. 3d 662, 670 (W.D. Tex. 2014) (same). Thus, dbe pertinent statute is ambiguous, an
agency’s interpretation may be denied “contngjliveight” if “arbitrary, capcious, or manifestly
contrary to the statuteRodriguez-Avalos v. Holde788 F.3d 444, 449 (5th Cir. 2015) (quoting

Orellana-Monson685 F.3d at 517).
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301. Critically, as federal courts are bound to “iptet a state statute as that state’s courts
would construe it,Newman 305 F.3d at 696, the same type &asured deference is afforded to
agency interpretations by this state’s couCsmpare Silva-Trevino v. Holder42 F.3d 197, 199
200 (5th Cir. 2014)with Zeringue v. StatBep’t of Public Safety467 So. 2d 1358, 1361 (La. Ct.
App. 5 Cir. 1985). Like their federal countensarLouisiana state agencies are “entitled to
deference regarding . . . interpretation and tang8on of the rules andegulations that . . .
[they] promulgate[]."Women’s & Children’s Hosp. v. Sta@7-1157 (La. App. 1 Cir. 02/08/08);
984 So. 2d 760, 768—69¢ee also Oakville Cmty. Action Grp. v. La. Dep’t of Envtl. Qualiby
1365 (La. App. 1 Cir. 5/5/06); 935 So. 2d 175, 186 (‘&estagency is chargedth interpreting its
own rules and regulations and great deference bmugtven to the agency’s interpretation.”)

302. However, as withevron the statute itself must be higuous for such respect to be
accordedClark v. Bd. of Comm’rs422 So. 2d 247, 251 (La. Ct. App. 1982) (“[A]lthough an
agency'’s interpretation of a statute under whicbpierates is entitled to some deference, such
deference is constrained by the d¢suobligation to honor th clear meaning of asttite, as revealed
by its language, purpose and historycf;Comm-Care Corp. v. Bishpp6-1711 (La. 07/01/97);
696 So. 2d 969, 973 (“The meaning and intent of aisaw be determined by consideration of the
law in its entirety and all other laws on the samlject matter, and a construction should be placed
on the provision in question whidh consistent with the expretsrms of the law and with the
obvious intent of the lawaker in enacting it.”).

303. Moreover, again as with a federal @&t “agency[] interpretations” lose any
persuasive value, forfeiting any right to judictldference, if “arbitrarycapricious or manifestly

contrary to its rules and regulatiorii’' re Recovery,|93-0441 (La. App. 1 Cir. 04/08/94); 635 So.
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2d 690, 6965see also, e.gDoctors Hosp. of Augusta v. Dep’t of Health & Hos{d8-1762 (La.

App. 1 Cir. 09/17/14); 2014 La. App.rigub. LEXIS 481, at *19—20, 2014 WL 4658202, at *7
(refusing to accord any deference to an interpretation by the same agency here, deeming it “an abuse
of discretion” that effectivelyewrote the relevant statut&pwers v. Firefighters’ Ret. Sy€8-

1268 (La. 03/17/09); 6 So. 3d 173, 176 (“Under th®teary and capricious standard, an agency
decision is entitled to deference in its intetatien of its own rulesnd regulations; howevat,is

not entitled to deference in iiaterpretation of statutesand judicial decisions(emphasis added)).

304. The Court finds that Defendant’s interptietaof Act 620 is contradicted by its plain
language. Expressly and unambiguously, the statute defines “active admitting privileges” to include
“the ability to admit a patienand to provide diagnostic and sic@ services to such patient
consistent with the requirements of Paragréf){1) of this Subsection [requiring a physician
performing abortions to be licensed and have deta@ or be enrolled in an OB/GYN or family
residency program].” A. R.S.§ 40:1299.35.2A(2)(a¥®

305. Because the validity of Defendant’s iptetation arose during trial, the Court asked
the following question to Marier, Defendant’spert witness, a physiaiawho helped draft Act
620, (Doc. 193 at 94): “And | understood you to say tinadoctor, in order to meet Act 620 would
have to - - would not have to be able tofpen all diagnostic andurgical services, butould have
to perform some diagnostic and surgical servid2isl | understand thatorrectly?” (Doc. 193 at
123 (emphasis added).) To this question, Btasinswered: “Yes. ¥ Your Honor.” (d.)

306. Because Doe 2’s privileges are limitedaomission of patientsivith the obligation

to refer his patient to a “Tularstaff OB/GYN” for surgery and othdéinds of treatment as well as

45 As already notedsee supranote 2, the text of Act 620 can be found in a joint exhibit. (JX 115.)
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diagnostic services, this arramgent does not allow Doe 2 torfam any (let alone “some”)
diagnostic, surgical or other kinds of treatmemhgelf. Regardless of that fact that Tulane has
chosen to label him an “admitting physician,” (I184), he cannot “provide diagnostic and surgical
services,” and Act 620 expressly defines “activenigithg privileges” as encompassing the ability
to do so, La. Rev. Sta§.40:1299.35.2A(2)(a). Hence, Doe 2’'svieges do not and cannot meet
the plain language of Act 620.

307. Here, as Defendant’'s own expert testifind as the statugeplain meaning makes
clear, the Secretary’sterpretation flies in the face of thaw’'s basic text. The words are clear,
their meaning patent, and, under these circumstatiee®efendant’s interpretation is not entitled
to deference. “It is emphaticalthe province and duty of the juditidepartment to say what the
law is.” Marbury v. Madison5 U.S. 137, 177, 2 L. Ed. 60 (1808ge e.g, Harrah’s Bossier City
Inv. Co., LLC v. Bridge€9-1916 (La. 05/11/10); 41 So. 388, 449 (“Although courts may give
due consideration to the administrative construatioa law, we are certainly not bound by them.”);
Salazar-Regino v. RomingKil5 F.3d 436, 448 (5th Cir. 2005) (citing this maxim in the context of
weighing the reasonablesgeof an agency’s particular interpretatid®@xton v. Panel Processing,
Inc., 754 F.3d 332, 336 (6th Ci2014) (rejecting amgency interpretatioas contraryto the
statutory language as interpreted).

308. The Court also notes that the Defendanterpretation allowing (and, in the case of
Dr. Doe 2 and Tulane, requiring) the abortion provideurn over the actual care of the patient to
another doctor, flies in the facé one of Act 620’s main purposes and purported medical benefits:
“continuity of care,” the abilityof a the abortion provider tweat his patient in the hospital if

admission to the hospital is necessaiyeg(e.g, Doc. 193 at 21-23; Doc. 200 1 91 at 98-101.)
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309. While Defendant is conethat SecretarKliebert was the person charged with
enforcing this provision, it is sb true that the Secretary@HH often changes every few yeéfs.
(Doc. 191 at 198-99, 195-96.)

310. It is also true that ¢hnew Secretary may disagreéghaher predecessor and reverse
course on her current interpretation of Act 620.

311. The Court finds that Doe 2 has legitimate concerns about relying on the declaration of
Defendant to practice as abortion provider if Act 62@vere to go into effect.

312. More importantly, the Court finds tHade 2 does not have active admitting privileges
within the meaning of Act 620 at a hospital witl88 miles of Causeway Clinic. In any event,
Causeway closed and returned its licendBHibi, effective February 10, 2016. (Doc. 255 13.)

C. Doe3

313. Doe 3 currently has admitting privilegeshet WKB and Christus, both of which are
within 30 miles of Hope Clinic where hgerforms abortions. (Doc. 190 at 21-22, 120, 148-49;
JX 188 § 6; JX 116 1 18.)

314. The Court finds that Doe 3 is a well-fied physician and a edible withess.Kee

e.g, JX 188 1 1, Doc. 190 at 109-11.)

46 Indeed, in the wake of the recent gubernatelfidtion, Dr. Rebekah Gee has become DHH’s new head.

47 At the time, Kliebert did not even say she will bind herself to this interpretation during her time in office. While not
directly relevant to this matter, the Court notes that in a recent case, this same agency has submitted multiple
inconsistent declarations and abruptly chahiggal positions without much explanati®tanned Parenthood Gulf

Coast, Inc. v. KliebertNo. 15-cv-00565-JWD-SCR, 2015 WL 6551836, at *8-9, *33, 2015 U.S. Dist. LEXIS

146988, at *27-29, *109-10 (M.D. La. Oct. 29, 2015). Though these inconsistencies do not appear in this case, this
Court may take judicial notice of its own public docketDR. EviD. 201;seg e.g, EduMoz, LLC v. Republic of
Mozambique968 F. Supp. 2d 1041, 1049 (C.D. Cal. 20R3}hardson v. Monaco (Ire Summit Metals, In¢.%77

B.R. 484, 488 n.1 (Bankr. D. Del. 2012gBlanc v. Salem (In re Mailman Steam Carpet Cleaning Gdr96 F.3d

1, 8 (1st Cir. 1999). Of course, there is now a negvedary whose position is not declared in this record.
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315. Doe 3's current privileges at Christuguiee him to admit approximately 50 patients
per year. (Doc. 190 at 150-52; JX 59.)

316. Doe 3 has had admitting privilege€atistus since the 1990’s and at WKB since
late 1997 or early 1998. (Doc. 190 at 120-21.)

317. Doe 3 uses his admitting privileges @ity in connection with his busy obstetrics
practice delivering babies and,adesser extent to $iprivate practice igynecology, not because
of his work at Hope Clinic.l¢. at 124, 147see alsaJX 188 1 7.)

318. As a result of his fears wiblence and harassment, Doe 3 has crediblifiezsthat if
he is the last physician performiagortion in either the entire state in the northern part of the

state, he will not continue fgerform abortions. (Doc. 190 at 174—86g alspe.g, JX 188 {{ 10—

11.)
D. Doe4

319. Doe 4 performed abortions atGaway Clinic in Metairie. Seee.g.JX 114 1 1; Doc.
168-5 at 8.)

320. He does not currently have admitting pegés at a hospital within 30 miles of that
clinic. (Doc. 191 at 18.)

321. Doe 4 testified by deposition, (Doc. 168-5), and so the Court did not have the
opportunity to directly measure his demeanorwkeleer, the Court finds that Doe 4 is a well-
gualified physician, $ee¢ e.g, JX 114 1 1; Doc. 168-5 at 5-8, 12), and that his testimony is
credible and consistent with the otlestifying doctors who perform abortions.

322. On August 6, 2014, Dr. John Doe 4 appligagtbmitting privileges at Ochsner-Kenner

Medical Center (“Ochsm®. (JX 57 at 762—-808ee alsdoc. 168-5 at 16—-17.)
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323. Doe 4 chose to apply to Ochsner because he knew a physician there who agreed to
provide coverage for himld. at 17.) Ochsner was the only hospital where Doe 4 knew a physician
who would cover for him and who met the hiésls criteria to bea covering physicianld. at 85,
109-10.)

324. Ochsner requested additional information, which Doe 4 provided. (JX 98 at 2118; JX
60 at 824), but he did not receive a response thesisubsequent yeariqr to the closure of
Causeway Clinic. (Doc. 240.)

325. Doe 4 did not apply for admitting privilegat Touro Infirmary or LSU New Orleans
because both hospitals required Doe 4 to find an OB/GYN to cover for him, which Doe 4 has been
unable to do.I¢l. at 23.)

326. The Court finds that, despite a good faithretébgain admitting privileges at a hospital
within 30 miles of where he perfos abortions, and given the facatlhit has been well over a year
since he applied for privileges with no respornise,Court finds that Doe 4’s inability to meet the
requirements of Act 620 is unrelated to his corape¢ and his request for privileges has been de
facto denied.

E. Doe5

327. Doe 5 performs abortions at two facilitidgoman Health’s in New Orleans and Delta
in Baton Rouge.Seee.g, Doc. 168-6 at 4; JX 109  7.)

328. Like Doe 4, Doe 5 testified by depamiti and this Court hence did not have the
opportunity to directly measure his demeanorwieer, in reviewing t& deposition and related
documentation,§ee e.g, Doc. 168-6; JX 109), the Court fintlse testimony to be credible and

consistent with the ber testifying doctors o perform abortions.
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329. The Court finds that Doe 5 has activengiihg privileges at Hospital C, a hospital
within 30 miles of the Women'’s Clinic in New Orleans, but that he has been unable to get admitting
privileges within 30 miles of DeltaSgg e.g, JX 1091 32-5.)

330. On July 24, 2014, Doe 5 received admittingileges at Hospital C, which is within
30 miles of Women'’s Clinic where he perforatsortions. (Docs. 168-4 at 25-26; 168-6 at 11; JX
109 1 34.)

331. The Parties have stipulated that Deegsivileges at Hospit& are “active admitting
privileges” as defined in Act 620. (Dock/6; Doc. 168-4 at 26; 168-6 at 11-13.)

332. Doe 5 does not currently have admittingil@ges at a hospital within 30 miles of
Delta in Baton RougeSgege.g, Doc. 168-6 at 22; JX 109 { 23.)

333. Doe 5 has applied for admitting privilegeshaée hospitals in the Baton Rouge area:
Woman’s Hospital in April or May of 2014 and h& Regional Medical Ge¢er and Baton Rouge
General Medical Center in July 2014. (Doc. 168-6 at 11; JX 109 1 32-33.)

334. Doe 5 has been unable to find a local iy who is willing to provide coverage for
him when he is not in Baton Rouge, which afeth hospitals iire. (JX 109 11 32-33; Doc. 51;
Doc. 168-6 at 11-12.)

335. The Court finds that Doe 5, despite goodhfafforts to meet the requirements of Act
620, has been unable to do so in the Baton Rategefor a period of well over a year for reasons
unrelated to his competence. Under these circumstances, while his applications have not been
finally acted upon and are therefaeshnically “pending,” the Courtrids that they have been de

facto denied.
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F. Doeb6

336. Doe 6 is a Board Certified OB/GYN wHiB years of experience who is the Medical
Director of Woman'’s Clinic ilNew Orleans and Delta Clinic in Baton Rouge. (JX 168sgé;also
JX 109 1 8.)

337. Doe 6 provided his testimony by declamti@X 168), and so the Court did not have
the opportunity to directly measure his demeaHowever, in reviewing Isi Declaration, the Court
finds the testimony to be credib&d consistent with the otheestifying doctors who perform
abortions in Louisiana.

338. While Doe 6 is Medical Director at baomen’s and Delta, “[d]ue to [his] age and
the demands of traveling back and forth between New Orleans and Baton Rouge, along with [his]
private gynecology practice in New Orleans, [hens]onger able to provide abortion[s] in Baton
Rouge.” (JX 168 § Jee alsaJX 109 | 8.)

339. As a result, Doe 6 ceased performing amastiat Delta in Baton Rouge in April of
2012, leaving only Doe 5 performing abons at that facility. (JX 168 { 3ge alsalX 109 1 9.)

340. Doe 6 does not currently have admittingil@ges at a hospital within 30 miles of
Women'’s Clinic or Delta Clinic. (JX 168 11 15, 21.)

341. From approximately 1973 to 2005, whenhlagl an OB/GYN practice, Doe 6 had
admitting privileges at various hospitals in New Orlealus.{(13.) As his private practice became
solely a gynecology practice, andedio the low rate of aborticcomplications, he was unable to
meet the hospitals’ requirements to ademinimum number of patients each yeht.)[Doe 6 also
did not need admitting privileges becausewss not admitting patients to the hospitddl.)(

Consequently, when his admitting privileges expired, he did not apply to renew lith¢m. (
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342. Doe 6 contacted Tulane about the possilaifiobtaining admitting privileges and was
told not to bother applying because he wouldaoggranted privileges, as he had not had admitting
privileges at any ho#fal since 2005. (JX 168 | 12)Defendant argues that this testimony is
inconsistent with that of Doe 2, who was ablgebcourtesy privileges at Tulane. (Doc. 201 at 14.)
Especially given Doe 6’s age and other differenngbe professional citonstances of these two
doctors, ¢ompareJX § 8,andJX 168 § 13with Doc. 191 at 14-16, 22—-23),idhassertion is not
supported and unpersuasive. In addition, Doe 6’s lamptévileges, like Doe 2’s, do not meet the
requirements of Act 620, read and construed as enaSieel s(préart VIIl.)

343. Prior to September 1, 2014, Doe 6 appliecatbmitting privileges at East Jefferson
Hospital in New Orleans, whiak within 30 miles of Womess' Clinic. (JX 109 11 31-33; JX 168
1 15.) On September 17, 2014, East Jefferson requested additional information, which he then
provided. (Doc. 51 at 2.) Since thahe, no action has been take.;(see alspe.g, JX 168  15.)
That application, now pending for over a year, is considered by the Court to have been de facto
denied.

344. Doe 6 testified that heddnot apply to other hospitalgithin 30 miles of Women’s
Clinic because, due to the natoféis practice as aabortion provider, he did not admit a sufficient

number of patients to receive aetiadmitting privileges. (JX 168 T 11.)

48 While Defendant argues that this testimony is hea(®mg. 201 at 14), Defendant did not make this objection
prior to or at trial. Even if the objection would have been made, it would have been a/farile same reasons as
her other similar objectionSee supraote 30.
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G. Post-HearingUpdates

345. On September 17, 2015, the Court requesigdPlaintiffs update the Court on or
before September 24, 2015, on the status of thattagy privileges of the doctors and, if there
were any changes, to provide the details of same. (Doc. 206.)

346. By letter of September 25, 2015, the Pifisminformed the Court and Defendants that,
after making inquiries, they were wnare of any material changestire status of # applications
of Does 1-6. (Doc. 209.)

347. At a telephone status conference of Sepeer28, 2015, this letter was received into
evidence without objection as JX 193. (Doc. 28ince the issuance of the preliminary injunction
on January 26, 2016, the Plaintiffs advised the Cibat, after making inquies, they are unaware
of any material changes in the status of {heliaations of Does 1, 2, 4, 5 and 6, beyond the fact
the Doe 4 is no longer pursuing privileges du¢hto February 2016 closure of Causeway clinic.
(Doc. 249; Doc. 255 Y 2—3.) Additionally, Plaffgiinformed the Court that on March 30, 2017,
Bossier ceased business and returned its licemddh but that Doe 2 is still performing abortions
at Hope when Does 1 and 3 are unavailabjgdeide abortion caréDocs. 270; 272 11 3—4.)

IX.  Effectsof Act 620

A. The Effect of Act 620 on Does 1-6

348. The number and location ofadlors and clinics providingartions varies widely from
state to state. The effect of an admittingvifgges requirement on those providers and the
concomitant effect on women'’s right to anortion has also varied state to state.

349. Before the passage of Act 620, doctorfopming abortions in Louisiana were not

required to and, for their practices, did not neetiawve admitting privileges at any hospital, let
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alone a nearby hospital, ander to safely provide services tbeir patients. (Daz 190 at 25, 36—
37,39, 127, 197-98; 191 at 46; 195 at 32; JXdt3B04; JX 110 § 7; IX 168 { 8.)

350. As summarized above, at the time 820 was passed, only one of the six doctors
performing abortions, Doe 3, had admitting privdegat a hospital and he maintained these
admitting privileges for years iorder to facilitate his gener@B/GYN practice which was and is
unrelated to that portion of hisgmtice performing abortions at Hope.

351. Since the passage of Act 620, all five remaining doctors hawepétd in good faith
to comply with Act 620. All five hee attempted to get adtting privileges at a hospital within 30
miles of where they perform abortions. All five hamade formal applicatiorts at least one nearby
hospital and three of the five doctors have filed appibois at multiple hospitals within thirty miles.

352. Two of the doctors, Does 2 and 5, perforaiaartions in two sepatecities and thus,
each had to apply at hospitals in two different locales.

353. Based on a careful revi@f/the evidence, the Court finds that, notwithstanding the
good faith efforts of Does 1, 2, 4, 5 and 6 tanpty with the Act by getting active admitting
privileges at a hospital within 30 miles of whéney perform abortions, they have had very limited
success for reasons related to Act 8@ not related to their competence.

354. The five doctors have filed thirteen sefmfarmal applications at nearby hospitals. In
only one of those cases—Doe 5 at Hospitdh@ere active admitting privélges granted. In another
case, that of Doe 2 at Tulane,Was given admitting privilegesdahdo not comport with the plain

language of Act 620.

4 It is noteworthy that Hospital C, a hospital in a map@tropolitan area and not a party to this action, is so
concerned about the ramifications of having its identity publically revealed, that it requested that it be nhamed only
through a pseudonym and, with the consent of all the Parties, this was akmeesliprdart V.E.
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355. Of the thirteen formal applicationdefl, only one has been frankly denied, the
application of Doe 1 at Minden.

356. The remaining ten applications have n&een finally acted upon because the doctor
applying, given the nature dfis practice as an abortion prder, either cannot provide the
information required or the information has beeovided and the application remains in limbo for
undisclosed reasons. In almost every instancegrtitan a year has $@ed since the original
applications were filed.

357. Defendant argues that where these agipgits are “pending,” thapplications have
not been denied and therefore Plaintiffs have daiteprove that Act 620 has caused the failure of
these doctors to get admitting privileges.

358. The Court disagrees. Because Louisiana has no statutorily prescribed time limit within
which a hospital must act on a physician’s applicaser,supr&art V.D, a hospital can effectively
deny the application by simplyot acting upon it. Given the lethgof time involved in these
applications, the Court finds that tligsprecisely what has occurred here.

359. Doe 3 has been threatened asaltref his work at Hope ClinicSeee.g, JX 113 |
3.) Last year, anti-abortion activists from outside Louisiana leftsflim neighbors’ mailboxes
calling him an abortionist and saying they whto convert him to Jesus. (Doc. 190 at 108-09;
see alsa)X 113 1 3.)

360. These individuals also approached Daer8gular medical practice patients as they
tried to enter his office, requirg the building security officerto escort the activists off the
premises. (Doc. 190 at 108ee alsalX 113 | 3.) These individuaisld Doe 3’s patients that he

killed babies and that they shduiot see him. (Doc. 190 at 109.)
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361. Doe 3, the only abortion doctor who hailileges at the time Act 620 was passed,
(Seege.g, JX 116  18), fears that, if the other Loama abortion providers are not able to obtain
admitting privileges, he will become an exgeater target for anti-abortion violencege.g, JX
113 99 3—-7.) He specifically testified that “all [theéseividuals] have to do is eliminate [him] as
they have Dr. Tiller and some of the otladrortion providers aroundehcountry” to eliminate
abortion entirely in Northerbouisiana. (Doc. 190 at 174-75.)

362. Doe 3 is also concerned that such indivgloauld “cause a lot of other . . . problems
that would affect [his] ability to péorm the rest of [his] practice.ld. at 174—75¢f. JX 113 1 8.)

363. Doe 3 has difficulty arranging coverafpe his OB/GYN pactice because other
OBJ/GYN doctors in the Shreveporearrefuse to cover his practice as a result of his work at Hope
Clinic performing aborons. (Doc. 190 at 111-13.)

364. Dr. Doe 3 testified that, agesult of his feargnd the demands of his private OB/GYN
practice, if he is the last phygo performing abortion in eitherdhentire state dn the northern
part of the state, he&ill not continue toperform abortions.ld. at 174—-76see alsa)X 116 § 19.)

The Court finds his testimony credible and poged by the weight obther evidence in the
record>®

365. To summarize,

- If Act 620 takes effect, Doeill no longer be allowed tprovide abortions in Louisiana
because he does not have admitting privilegesyaunt to the Act witin 30 miles of Hope.
- If Act 620 takes effect, Doe 2 will no longer be allowed to provide abortions in Louisiana,

because he does not have active admitting privileges pursuant to the Act within 30 miles of Bossier

50 The issue of whether this fact is legally relevarthisundue burden analysis is discussed in this Ruling’s
Conclusions of LawSee infraParts XI-XII.
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or Hope. The privileges Doe 2 obtained at Tulanenimttempt to be able to provide abortions at
Causeway Clinic prior to its closure, were iliead such that they did not comply with Act.
Causeway, in any event, is now closed.

- If Act 620 takes effect, Doe 3, who does notéhadmitting privileges pursuant to the Act
within 30 miles of Hope, will no longer provedabortions in Louisianlecause of a well-founded
concern for his personal safety. Since Doe 2b®en unable to get active admitting privileges

within 30 miles of Hope or Bossier, Doe 3 would be the sole remaining provider.

If Act 620 takes effect, Doe 4 would not bdeato provide abortions in Louisiana because
he could not obtain admitting privileges pursuanth®Act, based on his unsuccessful efforts to do

so prior to the closure of Causeway Clinic.

If Act 620 takes effect, Doeill be able to provide abodns at Women'’s Clinic, in New
Orleans, where he has admitting privileges purstoatine Act but Doe 5 will be the only physician
available to provide abortion care in southkoauisiana, and in all likelihood, the only physician
available to provide abortiarare in the entire state.

- However, Doe 5 will not be &bto provide abortins at Delta in Baih Rouge because he
does not have admitting privileges pursuant eoAlst within 30 miles of Delta and, despite good
faith efforts to get saméas been unable to do so.

- If Act 620 takes effect, DoeWwill no longer be allowed tprovide abortions in Louisiana
because he does not have admitting privileges pursuant to the Act within 30 miles of Women’s

Clinic.
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366. The Court finds that the inability of Daks4 and 6 to get active admitting privileges
at any hospital is directly related to the regueats of Act 620 as they apply in concert with
existing Louisiana law and the Louisiana rules and practices for getting admitting privileges.

367. The Court finds that the inability of DBéo get active admitting privileges within 30
miles of Bossier and only limited privileges (rfattive admitting privileges”) within 30 miles of
Causeway as well as Doe 5’s inability to get acaidmitting privileges within 30 miles of the Delta
are also directly attributable the requirements of Act 620 as thegyply in concert with the rules
and practices for getting admitting privileges in Louisiana.

B. The Effect of Act 620 on the Clinics and Womenf Louisiana

368. If Act 620 were to be enforced, threehsf five doctors currdly providing abortions
in Louisiana — Does 1, 2, and 6 - would not meet the admitting privileges requirement. If Doe 3
quits the abortion practice, as he has testifiedvitie Louisiana would be left with one provider
and one clinic. As is analyzed in more detalow, this would result i substantial number of
Louisiana women being denied access to abortion in this state. A single remaining physician
providing abortion services in Louisiana cannot possibly meet the level of services needed in the
state. The Court finds that this one physicialh not be able to perform 10,000 procedures per
year. (Doc. 168-6 at 8; DX 148 1 11.)

369. If Act 620 were to be enforced, two of thhree remaining clinics — Hope and Delta —
would have no abortion provider, thithe one remaining clinic (Women'’s) without one of the two
doctors that normally serves its patients.

370. Women'’s Clinic would have only Doe 5handle not only all pati¢s at that facility

but the patients at the other foAiccording to Cochran, the Admstrator at Women'’s Health, Doe
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6 provided 60% of the abortion services at thigexrerm\s she testified, “[e]ven if Dr. Doe 5 were
to commit all of his time to serving patientsvVlbmen’s Clinic, | do not see how we could serve
all of the patients who [would] beoming to our doors once Deltdirtic closes . . . .” (JX 109 |
37.)

371. Furthermore, since Womendgalth would be the onlylioic to serve all the women
of Louisiana, it clearly could not perform that taska logistical matter. Doe 5 performed a total
approximately 2,950 abortions in the year 201B®ealta and Women’s. (JX 110 ¥ 7.) Given the
9,976 abortions performed in Louisiana in that same Yfeand putting aside the issue of the
distance which would need to baveled by women in north LouisiaPfapproximately 70% of
the women in Louisiana seeking an aboftfamould be unable to get abortion in Louisiana.

372. Even if one were to conclude that DowilB not quit or that his quitting is legally
irrelevant, Act 620 will nonetheless result in &siantial number of Louisiana women being unable
to obtain an abortion in this state. Just ttes lof Doe 1 at Hope would be, according to Pittman,
Hope’s administrator, “deveing” to its operations andability. (Doc. 190 at 29:15-

21.)

51 This data is taken from the affidavit of Defendant’s expert, Solanky, who, in turn, took iDffbtis website.
(DX 148 at 5.)

52 The Court in WWH noted that “increases [in distancesitasl] are but one additional burden [] which [] [should
be] taken together with others that the closings brought about, and [] viewed in kightvirtual absence of any
health benefit..."WWH 136 S. Ct. 2313.

53 The Court ilWWHTrejected Texas' position that the proper denominator in measuring whether a “large fraction” of
women are unduly burdened should be Texan women of reproductive age. 136 S. Ct at Z32@\{$ed the

language ‘large fraction’ to refer to ‘a large fraction ofesai; which [the provision at issue is relevant,” a class
narrower than ‘all women,” “pregnant women.’ Or evdre‘tlass of women seeking abortions identified by the

State.” 505 U.S. at 894-895, 112 S. Ct. 2791 (opinion of the Court) (emphasis added) HeZasay ithe relevant
denominator is ‘those [women] for whom [the provision] is an actual rather than an irretestaintion.’ld., at 895,

112 S. Ct 2791.WWH136 S. Ct at 2320.
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373. Doe 3 sees about 20 to 30 abortiamepts per week, or roughly 1,000 to 1,500 per
year. (d.at 118:1-4.) This woulteave roughly 5,500 Louisiana womeeeking an abortion (or
55%) without the ability to get one.

374. Even if one additionally assumes that Defendant’s interpretation of Doe 2’s privileges
at Tulane is correct, so that heeets the requirements of Act 620 at Tulane, Causeway closed in
January 2016. The Bossier cling now closed, bugven if it reopened, Doe 2 would not be
permitted to perform abortions there were Act 620 to go into full effect.

375. Hope and Women's, the two clinics tiatuld remain, assuming Doe 3 did not quit or
that his quitting was (incorrectly, in this CourtVew) determined to be insufficiently related to
Act 620, would each be without one of the tprviders who normallyperform abortions, an
insufficient number to service tipatients in the region, let alotiee number of patients who might
come from other parts of the stdiecause of insufficient capacity.

376. Analyzed regionally, if Act 620 werelie enforced, the Bah Rouge and Shreveport
areas would have no féity, and the New Orleans area wduhave only one provider. If, as
Defendant argues, Doe 3's quittirgylegally irrelevant, Baton &uge and Bossier City would be
left with no facility, Shreveponvith one (Hope) and New Orleansth one (Woman’s). But both
remaining facilities would havenly half the previous\umber of providers. Doe 3 and Doe 5
cannot possibly meet the demand of 10,000tabopatients in Louisiana each year.

377. Although the court did notaeive additional evidendeeyond the stipulation of the
parties regarding the closure of Causeway Cliaiwl therefore draws no inferences regarding the

cause of the closure, the fact that women seelibortions now have one fewer clinic available,
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does not change, and, if anything, further supgb&<ourt’s findings regarding the impact of Act
620 on access.

378. Similarly, the Court did not receive evidence réigg the reason fdBossier’s closure
and draws no inference as to the reason for it. ®®gardless of the reas, its closure reinforces
the Court’s findings regarding access.

379. Common sense dictates that the result of two fewer clinics will be greater demand on
the remaining clinics, thus afifging the impact of any changthat will result in additional
closures or fewer physicians providiabortions. Itis plain thétct 620 would result in the closure
of clinics, fewer physicians, longer waitingnis for appointments, increased crowding and
increased associated health risks.

380. Abortion clinics irLouisiana routinely make efforts to recruit doctrswvork at the
clinics, such as placing adviegments throughout the state andkirmy with reproductive health
specialists to identify potential candidaté3oc. 190 at 22, 24-25, 33, 8Jpc. 168-8 at 7-8.)

381. The anticipated admitting privileges riegment of Act 620 has made it difficult to
recruit new doctors. (Doc. 19Q 24.) In Pittman’s words, “It definitely hasld()

382. For example, Hope recently identified an interested doctor, but this potential physician
ultimately proved to be an unviable candidate as a result of Act 620’s admitting privileges
requirement.Ifl. at 24-25.)

383. In addition, doctors who appear to be goartblidates consistentixpress reluctance
to be hired in Louisiana because of the nwusrrestrictions placed on abortion providers by
Louisiana’s existing s and regulations.Sge id.at 22—-25.) The hostile environment against

abortion providers in Louisianand nationally is anothidactor making recrting difficult. (Doc.
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190 at 22:17-25:2; JX 110 Y 16, 83; JX 109 | 14.) This includéharassment and violence
towards abortion providers, including the murdefreight abortion proviers across the country.
(Doc. 190 at 22:20-23:12, Z%-24:1, 87:9-11.) As one of the plgfans noted, in light of “the
hostile environment in Louisiana towards dlwor providers and the extreme harassment and
intimidation by anti-abortion actists, most doctors are simpiyo afraid.” (JX 110  16.)

384. For the same reasons that Does 1, 2, 4, 5, and 6 have had difficulties getting active
admitting privileges, reasons unrelated to their cetepce, the Court finds that it is unlikely that
the effected clinicsvill be able to comply with the Adty recruiting new physicians who have or
can obtain admitting privileges. A significant conttibg factor to that inability is Act 620 and the
difficulties it creates for a doctor with an abon practice gaining active admitting privileges in
the context of Louisiana’s admig privileges rules and practices.

385. The Court finds that the enforcemefntAct 620 and the ancomitant effect on
restricted access to abortion doctansl clinics would result in delays care, causing a higher risk
of complications, as well as a likely increases@if-performed, unlicensed and unsafe abortions.
(Seee.q, id. at 222—-24; Doc. 191 at 157-62.)

C. The Real-World Effect of Act 620 on Louisiana Women

386. All women seeking an abortion in Louisiamauld face greater obstacles than they do
at present were Act 620 to be fully implemented, thuthe dramatic reduction in the number of
providers and the overall capacity services, especially given the context in which this Act will
operate. In addition, thelinic closures that Wi result from the Act’'senforcement will have
additional, acute effects faseveral significant subgroups @fomen of reproductive age in

Louisiana.
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387. There would be no physician in Louisgroviding abortions between 17 weeks and
21 weeks, six days gestation. Women seeking alnoati this stage of their pregnancies would be
denied all access to abortion in Louisiana and lallunable to exercigbeir constitutional right.
See supraPart V.B.

388. The heaviest burdens of Act 620 woultdesproportionately upon poor women. To
illuminate these burdens, the Court credits Dr.il8hé&atz, an Associate Professor of Sociology at
the University of Houston, as axpert in the sociology of gder and the sociology of poverty.
(Doc. 191 at 110:11-114:12, 123:23-126:4.) Dr. Ka@cademic scholarship is focused on
gualitative research on low-income woneiived experiences with poverty. Id(at 110:25-
115:21.)

389. Louisiana is one of the poorest stateséncountry, with theation’s third-highest
levels of overall and child poverty. Twenty-sixrigaes are classified ke U.S. Department of
Agriculture as persistently poorld(at 128:5-8, 130:14-131:3, 131:282:4, 133:8-136:3; JX 124
19 7, 9, 10; PX 166; PX67.) Approximately 230,000 Louisiarwomen of childbearing age live
below the federal poverty kn (Doc. 191 at 135:15-17.)

390. Women who seek abortion in Louisiaz@me from all sodeconomic and ethnic
backgrounds (Doc. 190 at 18:17-23; Doc. 191 at2-20:4) but are disproportionately poor. (Doc.
191 at 191:23-192:9; JX 124 11 8, 13, 14.) Approxatyad2% of women hawig abortions in the
U.S. in 2008 subsisted at orltwe the federal poverty line, arehother 27% had incomes at or
below 200% of the poverty line. Given the higkeraf poverty, in Louigina these figures are

likely to be much higher. Few women seeking an abortioroindiana have medical insurance
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that covers the procedure. (Doc. 190 at 20:15-21n some instanceppor women must choose
between paying for an abortion and payingdttrer basic necessitiesjch as rent.Iq. at 18:17-

19:14, 34:6-23, 89:9-14; Doc. 191 at 135: 5-14, 158:10-23; JX 116 Y 14.) Nearly 75% of women
who obtain abortions in Louisiana already have onenore children, which is higher than the
national average. (Docs. 190 at 947%-191 at 152:20-153:2; JX 192 at 3.)

391. The Court also finds that, with just aréwo providers remaining, many more women
will be forced to travel significant distances to reach a clinic, which also imposes a substantial
burden.

392. Many Louisiana women have difficulty affiing or arranging for transportation and
childcare on the days of their clinic visits, addition to the challenge of affording the abortion
itself.  (Doc. 190 at 18:17-19:14; Doc. 1811142:25-143:22, 145:19-146:1.) Increased travel
distance to clinicexacerbates the difficulty of securingutsportation. (Doc. 191 at 20:17-24.)
This will be particularly burdensome for woméiving in northern Louisiana, who will face
substantially increased travel distes to reach an abortion provider in New Orleans, either because
Doe 3 stops providing anddge Clinic closes, or the clinic remaiapen with very limited capacity.

For example, many or all women in ShreveporBossier City who once could access a clinic in
their own area will now havi® travel approximately 320 miles to New Orleans.

393. Due to the 24-hour nati&tion and waiting period, patientsust make two trips to the
clinic: the first to recwe the ultrasound and statmandated counseling and the second to obtain an
abortion. (JX 109  19.) Women who must traaeleased distances &xcess abortion will in

many cases have to take at least two days off fvonk, which has financial costs if the time off is
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unpaid, as is often the case in low-wage jébsc. 191 at 149:18-50:3; JX 124 1 30.) Many women
are even at risk of losingeir jobs for taking time off.(Doc. 191 at 150:4-17; JX 124 { 31.)

394. Intercity travel for low-income womengsents a number of significant hurdles,
including the logistis and cost of transportation, the cassociated with time off from work, and
childcare costs. (JX 12 16, 17.) Low-income women are likéd live in households that have
no vehicles. (Doc. 191 at 142:15:2416:2-10.) Even under curreniMapatients frequently call
to reschedule appointments due to transportatidrchildcare issues, thus delaying their access to
abortion. (Doc. 190 at 17:20-20:8.)

395. Women who cannot afford to pay the castsociated with tral, childcare, and time
off from work may have to make sacrificesother areas like food or rent expenses, rely on
predatory lenders, or borrow money from famihembers or abusive paers or ex-partners,
sacrificing their financial and personal security. (Doc. 191 at 158:10-159:23; JX 124 |1 37-38.)
Travel to a different city to seek a medicabgedure also imposes sifjoant socio-psychological
hurdles on low income women. (Doc. 181160:16- 161:3; JX 124 11 16, 17, 35.)

396. Based on all of the eeidce, the Court makes the coomrsense inference that those
women who can access an abortionichnill face lengthy delays, pagig them to later gestational
ages with associated increased risks. Thase would be candidateer medication abortion
would have difficulty obtaining an appointmdrgfore that method becomes unavailable because
of later gestational age; many women towardethe of the first trimester would have difficulty
obtaining an appointment before they reach B@ks. Women past 16 weeks LMP will be left

without any provider at all. As the Supreme Court has recognized, patients seeking services at
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overtaxed facilities ardess likely to get the kid of individualized atteron, serious conversation,
and emotional support that doctors at kased facilities may have offeredWWH 136 S. Ct. at
2318. Facilities “attempting to accommodate suddastly increased demand . . . may find that
guality of care declines.ld. (citation omitted). Women have the right not to be forced to “travel
long distances to get abortionscrammed-to-capacity superfacilitiesin the face of no threat to
[their] health.” Id.

397. In short, Act 620 would do little or nothifag women'’s health, buaither would create
impediments to abortion, with espally high barriers set befoneoor, rural, and disadvantaged
women. These burdens would hdkie effect on increasing Hdarisks among the State’s poorer
women. The burdens imposed by Act 620 on abortion outweigh the benefits)lpdyt given this
Court’s finding that the Act would do littléef anything, to promote women'’s health.

CONCLUSIONS OF LAW

X. Summary of Legal Arguments

398. Both parties recognize the oba to Fifth Circuit law brought bWWH requiring a
weighing of “the asserted benefits and burdeinthe regulations in astion.” (Doc. 256 at 45;
Doc. 257-1 at 28.) Plaintiffs gghasize the benefits and minimie burdens. Defendant does the
opposite.

399. Specifically, Plaintiffs challenge A620 as unconstitutional as a violation@dsey
andWWH They argue that Act 620 imposes substanbatacles to Louiana women in accessing
abortion, without offering any countervailing hiabenefits. Act 620 places an undue burden on a
woman'’s right to choose abortiongthassert, because the admitting privileges requirement fails to

confer any health benefit, but hdimmatic implications for the availability of abortion in the state.
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Given this imbalance, Plaintiffs urge this Coto declare Act 620 unconstitutional in all of its
applications and enter a permaniunction against its enforcement.

400. Defendant, on the other hand, argues thantPiaihave failed to establish that Act
620 imposes an undue burden on women seeking abantLouisiana and arga¢hat the benefits
of the Act are significant. (Doc. 257-1 at 28-38.f@wlants urge the Court to find that Plaintiffs
have failed to show an undue burden and declare Act 620 constitutidnat.36.) The Court now
considers the question in the ligiftthe test as clarified WWH

Xl.  Test for Determining the Constitutionality of Act 620

401. “[F]Jor more than 40 years, it has beettled constitiional law thatthe Fourteenth
Amendment protects a woman’s lagght to choos an abortion.Jackson Women'’s Health Org.

v. Currier, 760 F.3d 448, 453 (5th Cir. 2014) (citiRpe 410 U.S. at 153). A state may enact
regulations “to foster the health of a woman segldbortion” or “to further the State’s interest in
fetal life,” provided that these regulatiods® not impose an “undue burden” on the woman’s
decisionCasey505 U.S. at 877-78 (plurality opinion). “A finding of an undue burden is shorthand
for the conclusion that a stategudation has the purpose effect of placing substantial obstacle

in the path of a woman seeking @nortion of a nonviable fetusId. at 877.

402. “[A] statute which, while furthering [a] vdlistate interest, haseleffect of placing a
substantial obstacle the path of a woman’s oite cannot be consideradermissible means of
serving its legitimate ends.ld.; WWH 136 S. Ct. at 2309. “Moreover, ‘[ulnnecessary health
regulations that have the purpose or effect esenting a substantial obstacle in the path of a
woman seeking abortion imposewamdue burden on the right\YWWH 136 S. Ct. at 2309 (quoting

Casey 505 U.S. at 878).
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403. “The rule announced @asey. . . requires that courts consider the burdens a law
imposes on abortion access together witghbenefits those laws confeMV/WH 136 S. Ct. at 2309
(citing Casey 505 U.S. at 887). This balancing of betsednd burdens is ceat to addressing the
guestion of whether “any burden imgason abortion access is ‘undueld. at 2310.

404. When evaluating the constitmnality of laws regulatig abortion and conducting this
balancing, courts may “place[] consideraleight upon evidence and argument presented in
judicial proceedings,” rather than leaving quassi of medical uncertainttp the legislature to
resolve.ld. at 2310. The courts have an “independensttutional duty to review factual findings
where constitutional rights are at stakil” (quoting Gonzales v. Carhart550 U.S. 124, 165
(2007)) (affirming that the district court cortlcplaced “significant wight” on the evidence in
the record, and properly “weighdde asserted benefits agaitisé burdens,” in striking down
Texas’s admitting privileges requirement).

405. In assessing the burdens imposed by aa&sitrj courts must consider not only the
impact of the law with respect to closure aiihics and reduction ithe number of available
providers in the state, but also the “additional burden[s]” imposed on women by reducing abortion
access, including longer wait times, increasemvding, and longer travel distancés. at 2313.
Additionally, “[c]ourts are free to base theindiings on commonsense inferences drawn from the
evidence.” Id. at 2317 (accepting the district court’'s “carmnsense inference” that closing four-
fifths of the abortion clinics i state would render the remam fifth unable to meet demand).

406. InWWH for example, the Supreme Court evédaathe constitutionality of Texas’s
admitting privileges restriction by carefully revieg the evidence in the record and the District

Court’s findings on its benefits and burdens. Tweirt noted that prior to passage of the admitting
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privileges requirement, abortionirdcs in Texas were already reced “to meet a host of health

and safety requirementsd. at 2314, and concluded that “[wjave found nothing in Texas’ record
evidence that shows that, compared to priar (&hich, required a ‘working arrangement’ with a
doctor with admitting privileges), the new law adead Texas’ legitimate interest in protecting
women'’s health.”ld. at 2311.

407. Turning to the burdens, the Supremeur€ clarified that nosingle factor is
determinative as to whether a restriction impasesindue burden, but rather the burdens’ impact
must be evaluated cumulatively, and are unduenjbistified by the law'purported benefits; it
explained:

In our view, the record contains suf@iait evidence that the admitting-privileges

requirement led to the closuof half of Texas’ clinis, or thereabouts. Those

closures meant fewer doctors, longer imgitimes, and increased crowding. Record
evidence also supports the finding thaeathe admitting-privileges provision went

into effect, the “number of women of reprotive age living in a county . . . more

than 150 miles from a provider incesal from approximately 86,000 to 400,000 . .

. and the number of women living in a copumore than 200 miles from a provider

from approximately 10,000 to 290,000.” We recognize that increased driving

distances do not always ctitiste an “undue burden.” Binere, those increases are

but one additional burden, which, when takegetber with others that the closings

brought about, and when viewed in lightlo¢ virtual absence of any health benefit,

lead us to conclude that the recorddsely supports the Birict Court’s “undue

burden” conclusion.

Id. at 2313 (citations omitted).

408. The Court concluded that Texas's admuttprivileges requirement (alone and in
combination with another challenged law requiradgprtion clinics to comply with regulations
applicable to ambulatory surgictcilities) “vastly increase[dihe obstacles confronting women

seeking abortions in Texa#i a variety of ways.ld. at 2319. The requineent decreased the

number and geographic locations of legal abonpi@mviders, thereby increiag the distances that
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women would need to travel &xcess care, delaying that carecilog women to seek care in
facilities that are overtaxed and pushed beyoed ttapacity, and prevéng some women from
accessing abortion care at &keid. at 2313, 2315-18. Because these burdens vastly outweighed
the “virtual absence” of any benefits, theutt held both requirements unconstitutional under
Casey See idat 2313.

Xll.  Analysis

409. In light of WWH, the Court has made aduhtl findings of fact. Under the Supreme
Court’s current guidance, this Court has found #et620 confers only minimal, at best, health
benefits for women seeking abortions, and that enforcement of the Act will increase the risk of
harm to women'’s healthSee suprat Parts VII.C, X.

410. Having now weighed theidence of the substantial burdens imposed by Act 620, and
their cumulative impact on abortionrgiges in the state, as well e evidence regarding the Act’s
lack of any significant health benefits, the Cagain finds that Act 620 places an unconstitutional
undue burden on women seekin@sdion in Louisiana.

A. Act 620 Does Not Protect Women'’s Health

411. Based on the evidence admitted to the dgtbe facts found herein, and all reasonable
inferences drawn from those facts, the Court concludes that the admitting privileges requirement
does provides no significant healtbnefits to women. As iWWH Defendant has presented no
credible evidence showing that, compared torgaa, Act 620 advances the state’s interest in

protecting women'’s health andfety. WWH, 136 S. Ct. at 2311.

109



412. As explaineduprg Part V.B, abortion in the state lobuisiana is safe, with extremely
low rates of complicatiopt

413. As the Supreme Court explained with regartie nearly-identical Texas statute, there
“was no significant health-related probl¢hat the new law helped to cureWWH 136 S. Ct. at
2311. The record does not contain any evidehaé complications from abortion were being
treated improperly, nor any evidence that angatige outcomes could haveen avoided if the
abortion provider had admitting privileges at a local hospital.

414. In short, this Court conales that Act 620 will not furthéhe State’s asserted interest
in the health of women seeking abortions amittthg privileges do not improve health outcomes
in the event of complications. This conclusioramsistent with the Supreme Court’s conclusion
in WWHand the conclusions of other federal distranirts that have considet the health benefits
of similar admitting privileges lawsaNVWH 136 S. Ct. 2311-12 (citinglanned Parenthood of Wis.,
Inc. v. Van Hollen(*Van Holler{), 94 F. Supp. 3d 949, 953 (W.D. Wis. 2018}f'd sub nom
Planned Parenthood of Wis., Inc. v. Schith8kchimel), 806 F.3d 908 (7th Cir. 2015)ert. denied
136 S. Ct. 3545 (2016Rlanned Parenthood Se., Inc. v. Stralftfgtrangé), 33 F. Supp. 3d 1330,
1378 (M.D. Ala. 2014).).

415. Admitting privileges also do not sertany relevant credentialing functionfWWH
136 S. Ct. at 2313ee suprdart V.D. The Louisiana State &al of Medical Examiners ensures
physician competency through licensing and discipline. Hospitals grant gewite phyisians to

promote the smooth functionirg the hospital, or to serve other tgoar priorities of the particular

> There is broad consensus for this proposition among federal courts analyzing admitting privileges restrictions. See
WWH 136 S. Ct. at 2311-1Planned Parenthood of Wis., Inc. v. Van Holled F. Supp. 3d 949, 953 (W.D. Wis.
2015),aff'd sub nomPlanned Parenthood of Wis., Inc. v. Sching@6 F.3d 908 (7th Cir. 2015)ert. denied136 S.

Ct. 3545 (2016)Planned Parenthood Se., Inc. v. Strang®@ F. Supp. 3d 1330, 1378 (M.D. Ala. 2014).
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hospital. As the record in this case demi@tss, physicians are sotimes denied privileges,
explicitly or de facto, forgasons unrelated to competency.

416. In summary, the record in this casendastrates that Ac620 does not advance
Louisiana’s legitimate interest in protecting tremhh of women seeking abortions. Instead, Act
620 would increase the risk of harm to women’dthday dramatically reducing the availability of
safe abortion in Louisian&ee supr&arts 1X. UndelWWHand in light of the medical evidence in
the record in this case, the Court holds that Act 620 is not medically necessary and fails to actually
further women’s health and safety. While the Gasirable to reach this conclusion based on the
medical evidence alone, the findings of fact reldatethe legislative history of the Act, and the
circumstances of its passagegesupraParts VI.D, VII, provide additional support.

B. The Burdens Imposed by Act 620

417. Turning to the burdens imposed by &@0, the Court finds #t the Act places
substantial obstacles in the pafha woman’s choice to seek ahortion. Act 620 will result in a
drastic reduction in the numband geographic distribution abortion providers, reducing the
number of clinics to one, or at most two, aeaving only one, or at rsbtwo, physicians providing
abortions in the entire stat&ee suprdart 1X.

418. Currently, about 10,000 women per year sdmktions in the state. Plaintiffs have
shown that, should the Act take effect, thenid be just one physician left, Dr. John Doe 5,
providing abortions in thetate. Working four téive days per week, he &ble to provide fewer
than 3,000 abortions per year. Even working an implausible seven-day week, it would be

impossible for him to expand his practice to meeindvalf the state’s need for abortion services.
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419. Even if Doe 3 continued to provide aige in Shreveport—which is not consistent
with this Court’s factual findings that Doe 3 is kelly to continue to prade, and in any event the
loss of Doe 1 would likely not ale his clinic to remain open—the demand for services would
vastly exceed the supply.

420. Viewing all of the evidendegether, the Court concludésat the remaining abortion
providers—whether one facilitpr two—would not be able to meet the demand for abortion
services in Louisiana. If allowed to take effe&tt 620 would therefore cripple women'’s ability to
have an abortion in Louisiana.

421. In addition to these practical concerasd difficulties of increased risk of
complications caused by delays in care, the reduati@vailability of &ortion would lead to an
increase in self-performed, unlicedsand unsafe abortions. (Doc. 190 at 223-24.)

422. For these reasons, the Court concludasAbt 620 would have a negative impact on
women'’s health.

423. Act 620 would also substantially incretts=burden on women who are able to receive
licensed, safe abortions. As discussagrain Part 1X, many women will have to travel much
longer distances to reach the few providers whoaaititinue to provide abortions, and that travel
will impose severe burdens, which will fall most heavily on low-income women.

424. The result of these burdens on women and geosji taken together and in context, is
that many women seeking a safe, legal abortidoowmisiana will be unable to obtain one. Those
who can will face substantial obstacles in exangj their constitutional right to choose abortion

due to the dramatic rediien in abortion services.
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C. The Burdens Imposed by Act 620 Vastly Outweigh its Benefits

425. WWH “requires that courts consider thardens a law imposes on abortion access
together with the benefits those laws confa\¥WH 136 S. Ct. at 2309 (citingasey 505 U.S., at
887-898). The record is dedoof any crediblevidence that the Act wilave a measurable benefit
to women’s health, but it is clear that the Awtl drastically burden women’s right to choose
abortion. The Supreme Court found that “when takgether . . . , and whenewed in light of
the virtual absence of any hemlbenefit,” the burden creatday the nearly-identical Texas
admitting privileges requirement was undWéWH 136 S. Ct. at 2313. AsWWH Act 620 “does
not benefit patients and not necessary.’ld. at 2315. Even if Act 620 could be said to further
women’s health to some marginal degree, theldns it imposes far outweigh any such benefit,
and thus the Act imposes anconstitutional undue burden.

426. This result is consistent with the decisiotWiw/Has well as other decisions addressing
similar or identical admitting privileges requiremettdndeed, there is néegally significant
distinction between this case andWVH Act 620 was modeled after the Texas admitting privileges
requirement, and it functions in the same manngrpsing significant obstacles to abortion access
with no countervailing benefits. The Court is bolaydhe Supreme Court’s clear guidance to reach
the same result and strike down the Act.

XIll. Conclusion

427. “The party seeking a permanent injunctiosimu. establish (1) success on the merits;
(2) that a failure to grant the injunction will resulirireparable injury; (3) tht said injury outweighs

any damage that the injunction will cause the opposing party; and (4) that the injunction will not

SSWWH 136 S. Ct. at 2313/an Hollen 94 F.Supp.3d 94%trange 33 F.Supp.3d 1330.
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disserve the public interest.VRC LLC v. City of Dallags460 F.3d 607, 611 (5th Cir. 2006)
(citations omitted).

428. For the reasons outlined above, the Ciinats that Act 620 is unconstitutional on its
face underCaseyand WWH The Act would create substantial obstacles for women seeking
abortion in Louisiana without prading any demonstrated benefit to women’s health or safety. Any
marginal health benefits would be dramaticaliytweighed by the obstaclédse restriction erects
to women'’s access to their constitutional righbmrtion. The Act therefore cannot withstand the
scrutiny mandated bwWH Plaintiffs have succeeded on theritseof their constitutional claim
that the Act violates the Fourteenth Amendment.

429. Given that the Act violates women’s camsibnal right to abdron, Plaintiffs have
established that irreparable injury will result ie tlbsence of an injunctitarring its enforcement.
SeeDeerfield Med. Ctr. v. Deerfield BeacB61 F.2d 328, 338 (5th Cit981) (finding that the
conclusion that the right to abortion is “eithergatened or in fact being impaired’ . . . mandates
a finding of irreparatd injury”) (quotingElrod v. Burns 427 U.S. 347, 373 (1976)). Further, some
women’s total inability to access abortion care, and unreasonable and dangerous delays experienced
by others in scheduling an abortion procedure, will constitute irreparable harm for Louisiana
women seeking abortion§eelackson Women’s Health Org. v. Curti@d0 F. Supp. 2d 416, 424
(S.D. Miss. 2013) (finding that closure of the 8tsibnly clinic constitutes irreparable hariff,d,

760 F.3d 448 (5th Cir. 2014krt. denied 136 S. Ct. 2536 (2016). Marwomen will also face
irreparable harms from the burdens associatedimgtieased travel distances and costs in reaching
an abortion clinic.SeeWWH 136 S. Ct. at 2313. These hamusweigh any damage to the State

by the entry of an injunction.
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430. Given the substantial imyuthreatened by enforcentenf the Act, a permanent
injunction will serve tle public interest.See Curriey 940 F. Supp. 2d at 424 (“[T]he grant of an
injunction will not disserve the public interest, aareént that is generally met when an injunction
is designed to avoid constitutional deprivationss®e alsdNobby Lobby, Inc. v. Dalla®70 F.2d

82, 93 (5th Cir. 1992) (“the public terest always is served whenblic officials act within the

bounds of the law and respect the rights of the citizens they serve”) (citation omitted). The Court

will therefore enter an order permanently enjoining the enforcement of the Act.

431. An order permanently enjoining enforcemeracif620 in all of its applications is the
appropriate remedy. As with the Texas abortiorriggins enjoined in latheir appliations by
the decision iNWWH Act 620 would close most of the abortifacilities in Louisiana and “place
added stress on those faciliti@sle to remain open.\WWH 136 S. Ct. at 2319. Act 620 “vastly
increase[s] the obstacles confronting women isgelibortions” in Louisiana “without providing
any benefit to women’s health capablensthstanding any meamgful scrutiny.” Id. Therefore,
Act 620 is unconstitutional on its face. Pursuarthis Court’s authdty under 28 U.S.C. 8§ 2201
and 2202, and Rules 57 and 65 of the Federal RuléwibProcedure, this Court will enter orders
declaring Act 620 unconstitutional and permanentjpiaing the Act in all of its applications.

In light of the foregoing fidings of fact andconclusions of law, IT IS HEREBY
ORDERED THAT:

1. The active admitting privileges requiremefita. R.S. § 40:1299.35.2 (Act 620) is DECLARED
unconstitutional as a violation of the FourteeAthendment to the United States Constitution;
2. APERMANENT INJUNCTION is ENTEREDarring enforcement of La. R.S. 840:1299.35.2

(Act 620);
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3. Any implementing regulations of Act 62ycluding La. Admin. Code tit. 48, pt. |,
84423(B)(3)(e) and La. Admin. Code tit. 48, pti401 (definition of “active admitting privileges”),
are, for the foregoing reasons, likewise DECLARED UNCONSTITUTIONAL and
PERMANENTLY ENJOINED.

4. Judgment shall be entered in favor of Btaintiffs and against the Defendant by separate
document in conformity with Rule 58.

Signed in Baton Rouge, Louisiana, on April 26, 2017.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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