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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
S.J.LOUIS CONSTRUCTION CIVILACTION
OF TEXAS, LTD.
VERSUS
NO. 14-00566-JWD-EWD

CITY OF BATON ROUGE AND
PARISH OF EAST BATON ROUGE

RULING

Before the Court is #Motion for Partial Summary Judgmefited on behalf of the
Defendant and Plaintiff-in-Countdaim, the City of Baton Roudearish of East Baton Rouge
(“City-Parish”)! Plaintiff and DefendantiCounterclaim, S.J. Louis Construction of Texas, Ltd.
(“SJL") has filed anOppositionto which the City-Parish has filedReply? For the following
reasons, the City-Parishidotion shall be denied.

. FACTUAL AND PROCEDURAL HISTORY?3

This diversity action aacerns two sewer congtition projects built fothe Sanitary Sewer
Outfall Program (“SSQO”) that was mandatedaasesult of a November 2001 Consent Decree
among the United States Department of Envirortald?rotection, the Staté Louisiana, and the

City of Baton Rougé. The purpose of the SSO was to addrdeficiencies in the capacity and

! Doc. 85.

2 Docs. 88 and 93.

3 While the parties offer differing explanations about wéeth of the individual Projestspecific objectives were,
neither party has cited to any record evidence in support of their differing opinlibgees without saying that
evidentiary support is essential on summary judgment motiblies is it the Court’s job to comb through the record
to make either party’s case. As has been stated by the Fifth Circuit and this Court, “judges are gst hkmng
for truffles buried” throughout the recor@deh v. City of Baton Rouge/Parish of Baton Ro@yel Action No. 14-
00793, 2017 WL 3726019, *17 n. 133 (M.D.La. August 29, 2017)(qudtitiggton Apartment Investors, L.L.C. v.
Allied World Assur. Co. (U.S.), In®612 Fed.Appx. 237, 238 (5th Cir. 2018¢g also, De La O v. Housing Auth. of
City of El Paso, Tex417 F.3d 495, 501 (5th Cir. 2005)(citations and quotations omitted).

4Doc. 1, p. 3; Doc. 6, p. 4; Doc. 13, p. 5.
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infrastructure of the sanitary systemsmaaround the City of Baton Rouge, Louisidn@he two
sanitary sewer construction projects at ésswe the Bayou Duplantier Sewer Area Upgrades,
Project No. 09-GS-MS-0042 (“Baydduplantier Project”) and th€entral Consolidation Pump
Station 42 Force Main Phase II, Projedb. 09-FM-MS-036B (“Central Consolidation
Project”)(collectively “Projects’s.

On August 9, 2012, in response to the Cityi$Pes solicitation of bids, SJL submitted a
bid for the Bayou Duplantier ProjeCt.Because the City-Parish deemed SJL to be the lowest
responsible and responsive bidder, on Nover8b@011, it awarded SJL a contract to construct
the Bayou Duplantier Project for the drigl bid or contract price of $4,835,681%0.
Subsequently, on February 2, 20i2 response to another Cityish solicitation of bids, SJL
submitted a bid for the Central Consolidation Projedihe City-Parish once again deemed SJL
to be the lowest responsible and responsigdddyiand, on March 23, 2012, awarded SJL a contract
to construct the Bayou Duplantier Projecttfeg original bid or ontract price of $12,322,052.49.

On September 11, 2014, SJL file€amplaint and Demand for Trial by Juagainst the
City-Parish in which it claimghat during the Projects it encountered owner-caused delays,
interferences, disruptions, and other events, which were beyond SJL’s control and prevented SJL
from meeting either of the ProjéxBaseline Schedule completion datesFor instance, SJL has
alleged that the City-Parish knew and disregatbatlits plans and spedaftions for each Project
“were inaccurate and/or incomplete and would result in additional and extra work[,] and that

certain utility conflicts and/or changes to therlwavould be necessary @ampede the completion

5Doc. 1, p. 3; Doc. 6, p. 4; Doc. 13, p. 5.

5Doc. 1, pp. 2-3; Doc. 6, p. 3; Doc. 13, p. 5.

"Doc. 85-2, p. 1; Doc. 88-1, p. 1.

8 Doc. 85-2, p. 1; Doc. 88-1, p. 1; Doc. 85-6, pp. 32-35.

9Doc. 85-2, p. 1; Doc. 88-1, p. 1.

0 Doc. 85-2, p. 1; Doc. 88-1, p. 1; Doc. 85-7, pp. 10-12.

2 Doc. 1, pp. 7-8; Doc. 6. (SILKrst Supplemental and Amended Complaint and Demand for Trial by, Jury
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of both [Projects].¥> SJL further alleges that it “encourgdrmaterial alterations to the original
plans and specifications and magiranges to the contracted scope of work that materially and
drastically changed the character and scope ok wo both of the [Projects], causing an increase
in cost and performance tim&” Additionally, SJL claims thahe City-Parish’s authorization of
material design revisions to the Projects’ plargsspecifications during theourse of construction
“actively and materially iterfered with [SJL’s] operations andstdted in substantial increases in
the cost and time of performaa the quality and character thfe work, and the [Projects’]
quantities.** SJL has asserted various state lawrdaagainst the City-Parish including claims
for breach of contract and breach of warrantieanimttempt to recover damages against the City-
Parish for costs associated with additional exitla work performed, including additional labor,
materials, and equipment, resulting from changes to the Prbjects.

The City-Parish denies SJL’s allegatioasd has asserted compulsory counterclaims
against SJI!® It is the City-Parish’s contention th&JL caused “the majority of the delays,
disruptions, and interferences encouetieover the course of both Projects.’For instance, the
City-Parish has alleged that SJL was negligertsiperformance of both Projects, including but
not limited to its improper managementd/or failure to manage the Projets The City-Parish
further contends that, “SJL maially changed its work in contradion to the City/Parish’s design

plans, specifications, and/or drawings withautifying the City/Parish and/or the Project

2Doc. 1, pp. 7-8; Doc. 6, p. 8.

B Doc. 1, p. 7; Doc. 6, p. 8.

¥ Doc. 1, pp. 7-8; Doc. 6, pp. 8-9.

15 Doc. 1 and Doc. 6. SJL has alasserted state law claims of breawhgood faith and fair dealing and
misrepresentation that are ribée subject of the pendingotion.

16 Doc. 13 (City-Parish’sAnswer to Amended ComplginDoc. 47 (City-Parish’'sAmended Answer, Affirmative
Defenses, and 13(E) Compulsory Countercjaim

" Doc. 47, p. 6.

8 Doc. 47, p. 6.



Manager.'® As a result of “SJL’s negligence, breamfhcontract, and breach of good faith and

fair dealing,” the City-Parish seeks to recover costs associated with hiring third-party contractors
to repair and complete the Projects, and liqudideamages attributed to SJL’s delay in completing

the Projects by the coaitted completion datés.

The City-Parish now moves for partiainsonary judgment on SJL’s breach of warranties
claims, as well as the City-Parish’s affirtive defense that it made no such warrartieThe
City-Parish argues that because it made no ssgpreimplied warranties to SJL over the course
of the Projects or through any contractual doents, it is entitled to summary judgment as a
matter of law on SJL’s breach of warranties i Since there were no express or implied
warranties, the City-Parish further contends that SJL breached its contractual duty to investigate
and uncover underground utilitiegithin the work sites prioto commencing work on the
respective Projects; thereforegt@ity-Parish concludes that itnst liable for any damages that
SJL seeks for delays associated with unidietiinderground utilities. The City-Parish also
posits that SJL failed to mitigate its Projects’ gsland instead unlawfullgought to re-negotiate
established Unit Prices, which only ledisther delays for which SJL is liabfé. The City-Parish
also moves for summary judgment on its own breaciowofract claims arising out of two incidents

where SJL’s performance allegedly fell below #i@kmanship level required and expected of a

¥ Doc. 47, p. 7.

2°Doc. 47, p. 8.

21n its memorandum, the City-Parish states that “[t|he aegspresented herein apply to the City-Parish’s defenses
against SJL'’s claims and in part to the City-Parish’s coolaiens as outlined below.” Doc. 85-3, p. 5. The City-
Parish did not specify which claimgf@nses were being addressed byétpective arguments. Where the City-
Parish failed to offer guidance, the Court has construed those arguments in the light that best reatégyto th
Parish’s claims/defenses in Aaswers For instance, while the City-Parish diok indicate that its affirmative defense
raised in response to SJL's breach of warranties claimaipe to the arguments raised in its summary judgment
motion, the Court has considered it in conducting its analysis.

22 Although never expressly stated as such, the Court construes this argument to be premised upon the City-Parish’s
affirmative defense raised in i#si1swer to First Supplemental and Amended Complduc. 13, p. 3.
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responsible general contractor: the Bayou DuggarProject pond breach and the installation of
air release valves (ARVs) on Central Consolidation Préfect.

SJL disagrees with the City-Parish’s argumeaitsl asserts that tleeare genuine issues
of material fact in dispute that pravt summary judgment from being granted.

. LEGAL STANDARD: SUMMARY JUDGMENT?

“The court shall grant summary judgment i timovant shows that there is no genuine
dispute as to any material fact and the moisentitled to judgment as a matter of ladv.*An
issue is material if its resolution wld affect the outcome of the actioff.” “When assessing
whether a dispute to any material fact exists, we consider all of the evidence in the record but
refrain from making credibility deterimations or weighing the evidenc&.”“A party moving for
summary judgment ‘must “demonstrate the abseneegainuine issue of material fact,” but need
not negate the elements of the nonmovant’s c8dfthe moving party disfies its burden, “the
non-moving party must show thaimmary judgment is inappropriatg setting ‘forth specific

facts showing the existence of a genuine issoiecerning every essential component of its

2 The City-Parish did not specifically identify which @§ claims it was seeking relief under based on SJL’s
inadequate work performance. After reviewing the Chyidh’'s counterclaims, however, the Court construes this
particular counterclaim as being premisgubn the City-Parish’s own breach ohtiact claims. See, Doc. 47, pp. 5-
6. (“T15. SJL failed to meet its contractual obligations ubdén [Projects] by performing inadequate and unfinished
work.” “q17. The City/Parish contracted with a new caaitor . . . to complete the inadequate and unfinished work
left by SJL. Due to the extent of the inadequate and shfidi work left by SJL, the nesentractor is incurring costs
owed by the City/Parish which is still accruing as of the dathe filing of this pleading.” 118. “SJL breached its
duties and obligations under the subject contracts and is talthe City/Parish for argnd all damages sustained as
a result of said breaches.”).

24 Because this matter is before the Court on diversity jiatied, the Court is bound t@pply federal procedural law
and Louisiana substantive lawrie R. Co. v. Thompkin804 U.S. 64 (1938).

S FeD.R.CIv. P.56(A).

26 DIRECTV Inc. v. Robso®20 F.3d 532, 536 (5th Cir. 2005)(quotMéeeks Marine, Inc. v. Fireman’s Fund Ins.
Co, 340 F.3d 233, 235 (5th Cir. 2003)).

27 Delta & Pine Land Co. v. Nationwide Agribusiness Ins., 680 F.3d 395, 398-99 (5th Cir. 2008)(citiRgeves v.
Sanderson Plumbing Prods., In630 U.S. 133, 150 (20003ee also Matsushita Elemdus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986)).

28 Guerin v. Pointe Coupee Parish Nursing Hor246 F.Supp.2d 488, 494 (M.D.La. 2003)(quotirige v. Liquid

Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994)(en banc)(quo@edptex Corp. v. Catretd77 U.S. 317, 323-25
(1986))).



case.”® However, the non-moving party’s “burdemist satisfied witlsome metaphysical doubt
as to the material facts, by conclusory gdigons, by unsubstantiategsertions, or by only a
scintilla of evidence3°
Notably, “[a] genuine issue of rtegial fact exists, ‘if the eviehce is such that a reasonable
jury could return a verdidor the nonmoving party.® The Court must resolve all reasonable
factual inferences in favor of the nonmoving pafty-However, “[t]he court has no duty to search
the record for material fact issues. Ratheg,ghrty opposing the summgndgment is required
to identify specific evidere in the record and @rticulate precisely o this evidence supports
his claim.®® “Conclusory allegations unsupported by sfie¢acts, however, will not prevent an
award of summary judgment; ‘the plaintiff [can]meist on his allegations . . . to get to a jury
without ‘any significant psbative evidence tending to support the complaitit.”
1. ANALYSIS
A. SJL’s Breach of Warranties ClaimsdaCity-Parish’s Affirmative Defense
In response to SJL’s breach of warrantiesnetaithe City-Parish has raised an affirmative
defense that it made no warranties regaydhe Projects’ @nstruction contract®. The only

representation that the CityaRsh admits to making isahthe plans were “adequaf&.”

2% Rivera v. Houston Independent School D349 F.3d 244, 247 (5th Cir. 2003)(quotiktprris v. Covan World
Wide Moving, Ing.144 F.3d 377, 380 (5th Cir. 1998)(internal quotations omitted)).

30 Willis v. Roche Biomedical Laboratories, In61 F.3d 313, 315 (5th Cir. 1995)(quotinittle v. Liquid Air Corp,
37 F.3d 1069, 1075 (5th Cir. 1994)(internal quotations and citations omitted)).

31 pylant v. Hartford Life and Accident Ins. C497 F.3d 536, 538 (5th Cir. 2007)(quotitagderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)).

32 Galindo v. Precision American Car¥54 F.2d 1212, 1216 (5th Cir. 1985).

33RSR Corp. v. International Ins. G612 F.3d 851, 857 (5th Cir. 2010)(citiRagas v. Tenn. Gas Pipeline Cb36
F.3d 455, 458 (5th Cir. 1998)).

34Nat'l Ass’'n of Gov't Employees v. City Pub. Serv. Bd. of San Antonig40ex.3d 698, 713 (5th Cir. 1994)(quoting
Anderson477 U.S. at 249)(citation omitted)).

35 Doc. 13, p. 3.

%6 Doc. 13, p. 1.



In support of its affirmative defense, the CRgrish argues, withoatuch discussion, that
the general rule of law mentioned time Louisiana Supreme Court decisi@nasher v. City of
Alexandrig supports a finding that SJL’s bréaof warranties claims must fafl. Brasher's
general rule of law provides: “destruction of a work during the wse of construction is caused
by defective, inadequate, or insufficient plaarsd specifications furnished by the owner, the
contractor is nevertheless liab&. However, thérashercourt explained that an exception to the
general rule exists “where tlogvner expressly or impliedly wamts the sufficiency of the plans
furnished by him.

The City-Parish argues, kit cryptically, thatBrashers general rule applies because
instead of warranting that thereould be no impediments to SJL, or any other contractor for that
matter, while working on its Projects, it did tbpposite. The City-Parish, via special provisions
throughout the Projects’ contractual documentspdaihat it apprised all potential contractors
that there would be certain impetnts to working in certain areakthe Projects during certain
periods of time.

For instance, Bayou Duplantier’s Special Rsmn Section 7-5.2, Work in Servitude Over
Private Property, provides in pertinent part as follows:

servitudes from Station 1084 (Sht. C-1) to 154+95 (SHE-8) and station 309+89

(Sht. C-20) to 329+34 (C-22)ave not yet been acged by the Owner, and the

servitude agreements are expected iwithO days after Notice to Proceed for

construction is issued. Contractor wilht be allowed to commence Work in any

areas that do not have servitude agreements in flace.

The City-Parish also cites to Bayou Duglaris Special Provision 9-4, Prosecution of

Work, which states tha{t]he Contractor shall not perform any work on Lee Drive through

7 Brasher v. City of Alexandrj@215 La. 887 (1949).
381d. at 917 (citations omitted).

391d. (citations omitted).

40 Doc. 85-6, p. 26.



the entire duration of the L SU home football season . . . For the 2011 L SU football season
thiswill extend from 7:00 AM on Friday 9-9-11 until 7:00 AM on Monday 11-28-11."%

Based on these provisions, aslives others within the Pregts’ contractual documents,
the City-Parish argues that SJL caintreate a genuine dispute of matkfact that the City-Parish
warranted that SJL would have generally unimpeded ability to gain and/or maintain access to the
worksites. Considering that there waswarranty, the City-Parish contends that Brasher’s
general principle of lawapplies, and SJL is liable for its own damatfes.

In response, SJL counters that the City-Parish has mischaracterized its claims as they do
not arise from the “destruction @& work during . . . constructiot® Rather, its breach in
warranties claims are attributed solely tee t@ity-Parish and its lagedly inadequate and
insufficient plans and specification¥herefore, SJL contends that this case “falls squarely within
the Spearindoctrine” as set forth by the Wed States Supreme CourtlhS. v. Spearinwhich
was adopted by the Louisiana Supreme CourtLauisiana Shipbuilding Co. v. Bing
Dampskibsaktieselskdf.

In Spearin the contractor agreed to build a drckat the Brooklyn navy yard pursuant to
the plans and specifications that had beengregpby the government. Before he could begin

working on the dry dock, however gtltontractor had to relocatesection of a 6-foot brick sewer

4 Doc. 85-6, p. 28. (emphasis original).

42 The Court notes that in ifReply the City-Parish makes unsubstantiatemclusory statements to support its
contention that SJL failed to adhere to the plans andfggzicins for each project, and therefore, SJL cannot prove
that the City-Parish owed and breached an implied warranty for the Brgjpetifications and plans.e.§.,
“However, during the life of # projects, SJL continued to violate thard and specifications of each project as
depicted by the City/Parish’s numerous notice of noraromdince reports (“NCRs”) to SJL.” The City-Parish also
offers argument, without evidentiary support, regarding the original scope of each Project. CRuc98nsupported
allegations setting forth “ultimate or conclusory facts” are insufficient to support a motion for summary judgment.
Galindg, 754 F.2d at 1215ee also Little37 F.3d at 1075.

4 Doc. 88, p. 4.

4 U.S. v. Spearin248 U.S. 132 (1918);ouisiana Shipbuilding Co. v. Bing Dampskibsaktieselsk&8 La. 548
(1924).



that intersected the chosen dite the dry dock. “The plans arspecifications provided that the
contractor should do the work aptescribed the dimensions, ma#and location of the section

to be substituted® The contractor fully complied with the requirements and the government
accepted the substituted sectiorsassfactory. Both before andef the diversion of the 6-foot
sewer, it was connected to adtt sewer within the Navy Yard, botitside of the space to be used
for the dry dock.

Approximately one year after the relocatiortted 6-foot sewer, a combination of a heavy
downpour of rain and a high tide forced watetthg sewer causing the internal pressure to break
the 6-foot sewer in several places, while éixeavation of the dry dock area was flooded. Upon
further investigation it was discovered that thees a 5 to 5 % foot high dam within the 7-foot
sewer, which had been constructedlivert the heavy waters toglf-foot sewer; hence, this dam
had caused the 6-foot sewer tedk. Importantly, the dam was not shown on the city’s sewerage
system, nor the government’s plans or bluepriraswere submitted to thentractor. Therefore,
according to the plans, the 7-foot sewer appeared to be unobstructed.

In upholding the contractorsontentions that the plansdapecifications provided by the
government were insufficient and defective, #igr preventing the performance of the work, the
Court reasoned as follows:

The general rules of law applicable to these facts are well settled. Where one agrees

to do, for a fixed sum, a thing possiblel® performed, he will not be excused or

become entitled to additional compensation, because unforeseen difficulties are

encountered. Thus one who undertakesrémt a structure upon a particular site,
assumes ordinarily the risk of subsidencéhefsoil. But if the contractor is bound

to build according to plans and specifications prepared by the owner, the contractor

will not be responsible for the compeences of defects in the plans and

specifications. This reensibility of theowner is not overcome by the usual

clauses requiring builders to visit theesito check the plans, and to inform
themselves of the requirements of the work 46, . .

451d. at 133-34.
461d. at 136 (internal citations omitted).



The SpearinCourt also found that an implied warramtyisted such that if the specifications—
which prescribed the character, dimensions,lacation of the sewer—were complied with, then
the sewer would be adequate. The Court furtheplained that the “implied warranty is not
overcome by the general clauses raggithe contractor to examine the site, to check up the plans,
and to assume responsibility for the work until completion and acceptédnce.”

As for its claims in this case, SJL has alttgeat “[t]he City-Parik prepared the plans and
specifications for the [Projects] prescribing ttracter, dimensions and location of the wdfk.”
SJL also claims that “the City-Parish entered into the Bayou Contract and Central Contract with
knowledge that bidders, including S.J. Louigyuld submit their bids ls®d on the conditions
represented in each set of Contract Documeénthkjding, but not limited to, access, the conditions
at the site, sequence of construction, specified methods of construction|agdtipns and utility
construction, quantities, and the contract milesté6heshe City-Parish warranted that its plans
and specifications were accurate, and, if followenl i permit the contractor to perform a certain
scope of work within each of ¢hspecified contract timeframe®.”SJL has also alleged that the
City-Parish “expressly and implity warranted the plasand specificationwere adequate to
define the scope of work, perform the work, dhdt, if the contractor performed the work in
accordance with those plans, [ ] the work wdaddacceptable and could be completed within the
specified timeframes>?

Additionally, SJL has offeredindisputed record evidenc@asving that its claims are

attributed to delays caused loyvner-directed changes and coantirg revisions to the City-

471d. at 137.

48 Doc. 1, p. 18; Doc. 6, p. 19.

4 Doc. 1, p. 6; Doc. 6, p. 7.

50 Doc. 1, p. 6; Doc. 6, p. 7.

51 Doc. 1, pp. 6 and 19; Doc. 6, pp. 7 and 23.
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Parish’s inaccurate plans and specificationsecBigally, SJL identifies one such instance arising
out of its work on Bluebell Street during they®a Duplantier Project wédre it was supposed to
perform an excavation andsiallation of a sewer pipg. SJL relied on the sgifications and plans
which provided for “stable and undisturbed eaidh the worksite; however, once excavation
began, SJL realized other means widu necessary to complete the work due to the unstable soll
conditions>® Although SJL sought a contract changdeorto cover additional costs needed to
complete the work, the City-Parish issued a “Sipk” order instead; therefore, SJL was directed
to stop working along Bluebell Stre¥t.Until SIL provided a “corrective action plan” to the City-
Parish, the Stop Work order would not be lift@dAs a result of the CitfParish’s decision to issue
a Stop Work order, SJL claims that it expeceth owner-caused delays and disruptions that
adversely affected SJL’s workggress and anticipated costs.

Considering the nature of SJL's breach of warranties claims, which concern the accuracy
of the City-Parish’s plans andespfications that SJL was bound bye t@ourt finds that the claims
fall within the purview of theSpearindoctrine as opposed to general rule of law fidrasher
Additionally, SJL has brought forward competent evice demonstrating that a question of fact
exists as to whether tt&pearindoctrine applies in the instant case thereby precluding summary
judgment. Accordingly, the @rt shall deny the City-Parishidotion as to SJL’s breach of

warranties claims as a matter of law.

52Doc. 88-3, pp. 5-6.

53 Doc. 88-3, pp. 6, 8, 64, and 65.
54 Doc. 88-3, p. 7.

5 Doc. 88-3, p. 8 and 61-62.
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B. Breach of Warranties and Breach of Conti@letims Related to Utility Conflicts

The City-Parish argues that SJL should not be able to recover any monetary damages for
any alleged delays and associated costs atibbeito underground utilities discovered during the
course of the work on thedjects. The City-Parish’s argument is three-fold.

First, the City-Parish argues that pursuanth® express language of Section Two of the
General Provisions of the Projsccontractual documents, therpas made known “their express
understanding that all plan drengs, specifications, and correspamglisoil boring Igs were not
intended to provide the contracteith exact, precise or complete representations of the location,
character or size of all things underground, \whetthey be utilities, soil conditions, or
otherwise.®®

Section 2-9 of the Generald¥isions provides as follow¥:

The bidder is expected to examine calgfthe site of the proposed work, the

proposal, plans, project specificatioaad contract forms before submitting a

proposal . . . The location, character, aim® of underground natural features and

existing subsurface structures showntbe plans were obtained for use by the
engineer in the preparation of desigmg éhe City-Parish asswes no responsibility

for the accuracy of such data.

Section 2-9.2 of the GenéiRrovisions also states:

When logs of test holes, ground watesdis and any accompanying soil, geological

or seismic reports are includadthe plans or specificatns, such data is furnished

for information only. The field conditions so set forth shall not constitute a

warranty that such conditions actuakyist. Bidder should make their own
investigations of the siteoaditions, both above and below growfid.

% Doc. 85-3, p. 10.

57 Neither party disputes the fact that the 1997 Standard Specifications for Public Works Construction, including its
General Provisions section, were made a part of both Project’s contractual documents. Dog. 8519, p

%8 Doc. 85-5, p. 17.

% Doc. 85-5, p. 17.
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Based upon the foregoing contractual language, ityeRarish asserts thatdid not warrant the
plans or specificatiorfs.

The Court finds that the rdsition of this particular clan ultimately hinges upon whether
the City-Parish’s plans and specifications wsuéficient and accurate. Pursuant to 8pearin
Court, any “implied warranty” by the City-Parighat its plans and specifications were accurate
will “not be overcome by the general clausestfiis case, Sections 2.9 and 2-9.2 of the General
Provisions] requiring the contractor to examine #ite, to check up the plans, and to assume
responsibility for the work until completion and acceptartéeBecause the parties take opposing
positions on the accuracy and sufficiency of @y-Parish’s plans and specifications, summary
judgment is not appropriate on SJL’s breachwafranties claims ls@d on underground utility
conflicts.

Second, the City-Parish argues that SJL, as the excavator on the Projects, breached its
“legal duty” to discover any unknown undergrourtdities during its pre-bidding inspectiof.
In response, SJL cites to undisputed evidence tioatsthat the City-Parigiid not adhere to this
principle with all contractors and calls into ques whether SJL did, in fact, have such a duty.
Specifically, the City-Parish authorized change orders to other contractors performing work on the
SSO Program for “Differing Site Conditions” iorder to avoid conflicts with unforeseen
underground utilitie§3

According to the City-Parish, in order for St#i recover damages for any such breach due

to unknown or undisclosed utilities, SJL mystove “(1) the owner of the ‘unknown or

60 Doc. 85-3, p. 12.

61 Spearin 248 U.S. at 137.

62 Doc. 85-3, pp. 6 and 15.

83 Doc. 88-4. (Change Orders for the Central Consolid&ioject permitted to avoid conflicts with unforeseen Baton
Rouge Water Line, AT&T Fiber Optic Ductbank, and Unforeseen Petroleum Pipelines.).
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undisclosed’ utility, (2) whether said utility wascorded with the regionabtification center, and

in the event that s utility(ies) was lodged vl the regional notificabin center, (3) whether the
City/Parish received saidformation on such an ‘unknown or undisclosed’ underground utility
that was left out of the plans and specificatiomas tere provided to SJL for each of the respective
projects. Additionally, SJL must establish witie Court how it was precluded from discovering
information about the undergrountlities that were not madenown to it by the City/Paristf*
Importantly, the City-Parish cites no legal authofatythe foregoing burden of proof that it asserts
SJL must satisfy on this breach of contract clamrefore, the Court finds no merit in the City-
Parish’s argument.

As an alternative argument, the City-Pamsimtends that it “fulfilled its duty of making
itself aware of all known undergrod utilities within the paramete of both Projects by contact
the State of Louisiana’s regidnaotification center for samé® The City-Parish further asserts
that it, “through its utities manager, SIGMA, contacted ttegional notification center, who in
turn notified the known utility owers across the limitations of both the Bayou and CCP2 projects
in accordance with La. R.S. 40:1749.Ft,seq, the ‘Louisiana Underground Utilities and
Facilities Damage Prevention Law®” The City-Parish, however, offers no evidentiary support
for either statement. It is well-settled thatlswnsupported allegationsttseg forth “ultimate or
conclusory facts and conclusions of law'e ansufficient to support a motion for summary
judgment’ And while recitation of relevant state law is informative, it does not evince that the

City-Parish actually complied with its dutiasnder those laws or the contracts General

64 Doc. 85-3, pp. 19-20.

85 Doc. 85-3, p. 15.

6 Doc. 85-3, p. 17.

67 Galindo, 754 F.2d at 1215ee also Little37 F.3d at 1075.
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Provisions?® Therefore, the Court finds that the GRgrish has failed to carry its initial burden
of proof, and that itd41otion shall be denied on SJL’s breachcontract claims related to utility
conflicts and associated damages.

C. City-Parish’s Affirmative Defense: SJL Failed to Mitigate

The City-Parish argues that SJL submitted Unit Price Forms as part of each of its bids that
were incorporated into theontract documents for eadi the respective Projec. During the
performance of the Projects, SJL submitted pralso®r Requests for Contract Change Orders
that proposed higher unit pricdgan those contained in the URitice Forms. The City-Parish
asserts that it rightfully denie®flJL’s proposals for Requests fanr@@ract Change Orders because
they were unlawful attempte renegotiate unit prices.

For instance, the City-Parish claims thatguant to Louisiana Public Works Act, unit
prices within the initial contract “shall not benegotiated for the purpose of computing negotiated
change orders’® La. R.S. 38:2212(m)(5) of the Public Works Act provides as follows:

Any change order pertaining public work, not required bthis Part to be let out

for public bid, shall eitr be negotiated in the bestdarest of the public entity or

let out for public bid as progted by this Part. Where thbange order is negotiated,

the public entity shall requirthat such change order be fully documented and

itemized as to costs, including material qutge, material costs, taxes, insurance,

employee benefits, other related cogtmfit, and overhead. Where certain unit

prices are contained in the initial comtrano deviations shall be allowed in

computing negotiated change order costs.

Based on the foregoing statutoryyision, the City-Parish asserts that SJL should be responsible

for the delay costs it seeks to recover due to its own failure to properly mitigate such damages.

58 For instance, the City-Parish recites La. R.S. § 28@ttled Issuance of Work Orders and Commencement of
Work; Underground Utilities, in its entirety and claims that it complied with the foregoing statute. Doc. 85-3, pp.
15-16.

69 The City-Parish cites to the Unit Price Forms that veaitemitted with SJL’s bids and subsequently incorporated
into each of the Project®ontractual documents.

°Doc. 85-3, p. 14.
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In response, SJL argues that it never sougtdrtegotiate prices. Rather, the damages that
it seeks to recover are for additional and extrakvadtributed to “owner-directed changes (e.g.
design changes), delay adigruption claims, and @mged conditions claimg? In itsComplaints
SJL has specifically asserted as m{rcrSJL further alleged thatthough the City-Parish was
obligated under each of the respective @wify to issue changerders and additional
compensation necessary to compensate SJL for additional and extra work performed and
additional quantities, theit@-Parish failed to do s&

SJL also correctly argues that Louisiana ldeves for the recovery of such damages if
they can be proven. Bullivan v. La. DOTDthe Louisiana Court of ppeal for the First Circuit
stated as follows$?

A contractor is obligated to perfornm accordance with contract plans and

specifications. However, it is well-settl¢ioht the requirement of public bidding,

LSA-R.S. 38:221%t seq, is not fulfilled unless the plans and specifications are

sufficiently definite andexplicit beforehand. Ifthe DOTD fails to provide

sufficiently definite and explicit plansnd specifications, it will be liable for the

additional costs incurred as a result of this faifdre.

As applied to the instant matter, if SJL successfully proves that the City-Parish failed to provide

definite and accurate plans and specificatidghen the City-Parish will be liable for SJL’s

additional costs as a result of tfédlure. Louisiana law also prales that, to the extent that SJL

*Doc. 88, p. 10.

2 Doc. 1, p. 8; Doc. 6, p. 9. (“Throughout the course of the [Projects], S.J. Louis submitted various clairgs seekin
additional costs, including, but not limited to, labor, mate and equipment, and extensions to the contract
completion dates caused by changes in the design, cheagesd by the design, and/or resulting from the action and
inaction of the City-Parish and its agentsDoc. 1, p. 7; Doc. 6, p. 14 (ISdepeatedly claimed that the City-Parish
breached its duty to provide accurate plans and speaficatiith workable operationsithin the City-Parish’s
established time-frames, and, in some instances, the &ityhRcaused changes to the work to be performed on the
Projects which created additional costdage and disruption to the Projects.).

" Doc. 6, p. 15 and 18. SJL has alleged, in part. that it was seeking the recoverjiaiaddists, expenses, and

for time impacts “resulting from directed and/or necessary changes toayeu/Buplantier Project] arising and/or
relating to ... Rework caused by owner interference and damages from owner operation of pump statiorss PS 56 an
PS 91; sheet pile and utility conflicts not shown on drawing C-22.” Doc. 6, p. 10.

74 Sullivan v. State of Louisiana, through Dept. of Transp. and, @38 So.2d 28 (La.App. 1 Cir. 7/2/93gh’g
denied9/14/93 writ denied12/20/93.

51d. at 30. (internal citations omitted).
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can establish that it incurred any damages damyodelays in performing the Projects, and that
these delays were caused in whoten part by the City-Parish, then SJL is entitled to recover
those damage$.

Considering the nature of SJL’s claime conjunction with relevant Louisiana
jurisprudence, the Court finds that the CigriBh is not entitled teummary judgment on its
affirmative defense that Sdannot recover damages.

D. The City-Parish’s Breach of Contract Coustaims for SJL’s Alleged Inadequate Work

The City-Parish argues that it is entitledéanbursement for costs because SJL breached
its contractual duties of perforng adequate and competent wéfkt is the City-Parish’s position
that “[n]othing within either set of the Project®ontract Documents misled SJL as to what was
anticipated to be encoumégl at the project site$® According to the City-Parish, where the
Projects’ contractual documents depicted priyatgperty, SJL, as the Contractor, was expected
to protect said private propertylhe City-Parish relies upon tielowing General Provision to
show that the contractor is responsible fordbsts of any necessarypeers to private property
caused by the contractor whikrking on the Projects:

Section 7-5.3, Preservation and Restoratof Property: Té contractor shall

protect public and private property andibltake reasonable precaution to avoid

damage to such property. Public or ptevimprovements or facilities within the

right-of-way not designated for removal hisibly evident or correctly shown on

the plans which are damaged due to the contractor’s operations shall be restored by

the contractor at the contractor’s expetosa condition equal to that existing before

such damage, by repairing or rebuilding, or if this is not feasible, a reasonable
settlement shall be made with the owner of the damaged préperty.

6 Gilchrist Const. Co., LLC v. &, Dept. of Transp. and Deye?013-CA-2101 (La.App. 1 Cir. 3/9/15), 166 So0.3d
1045, 1052. (discussing how La. R.S. 38:2216(H) expressly prohibits public contracts that purport to waive or
extinguish the rights of a contractor from recovering cost damages for delaysommgegfthe contract where such
delays are caused whole in party by the acts or omissitis #he control of the contracting public entity or persons
acting on behalf of the public entity.).

"Doc. 47, p. 5.

8 Doc. 85-3, p. 12.

" Doc. 85-5, p. 38.
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The City-Parish asserts that there are tgpecific examples of work where SJL’s
performance fell below the workmanship level regdiand expected ofrasponsible contractor:
(1) the pond breach during a trench excavatiotherBayou Duplantier Project; and (2) the failure
of SJL to install ARVs at deginated points across the pipelohgring the CentiaConsolidation
Project. The Court shall address each argument in turn.

1. Bayou Duplantier Project: Pond Breach

According to the City-Parisht made known the existencé three ponds oa residential
property and near the plarheipeline excavation sif€. The City-Parish offers the conclusory
arguments that “SJL breached the pond duriegdhn excavation, which resultantly damaged the
homeowner’s private property while also cagsiSJL's trench to become flooded with pond
water,” and “[a]s shown by SJL&irect knowledge of the pondadtheir ineffective execution of
trench operations, SJL caused private propeatyage as a result of its poor workmanship.”
Because SJL did not repair the private property Qlty-Parish points to record evidence showing
that it “awarded the subsequent pond levegairecontract to Bones Services, LLC” for
$48,200.06%

Although SJL does not disputbe fact that the pond wasreached, it denies any
responsibility for said breach. While SJL has wdtethe expert testimony of Robert Bachus, Ph.D.
to show that the leakage frattme pond was “due to the closeopimity of the trench box to the
pond,” the Court cannot consider his expert testimony as it is not competent summary judgment

evidencé® Dr. Bachus’' expert repoiis unauthenticated; thereégrhis report may not be

80 Doc. 85-9.

81 Doc. 85-3, p. 13. (includes Sheet C-15, Plan and Profile Station 195+33.24 to Station 201+96.33 for Bayou
Duplantier Sewer Area Upgrades).

82 Doc. 85-9, pp. 2 and 8.

83 The City-Parish correctly asserts that because the repRobert Bachus, Ph.D. was not “properly sworn to or
certified” it must be stricken for a “lack of authenticity.” Doc. 93, p. 4.
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considered on summary judgméft.As for SJL’s remaining arguments, they are just that—
unsubstantiated arguments. For instance, SJL suiipae it “performed its planned operations
consistent with what was depicted in the péproved by the City/Parish, SJL cannot be held
responsible for any damage that resulted from its W&rSIL further contends that it fulfilled its
obligations to “take reasohle precaution” pursuant toe8tion 7-5.3 of the Standard
Specifications, “by shoring itseénch operations in the manrapproved by the City/Parisf®
Additionally, SJL disputes thahe “property allegedly damaged . was ‘within the right of
way.” 8’

The Court finds that, while SJL has failedpimvide proper summary judgment evidence
to counter the City-Parish’s position, the City-Parish is still not entitled to summary judgment
because it has failed to satisfy its initial burdepmiof on summary judgment. At trial, the City-
Parish will bear the burden of proving that SJeédwhed the parties’ contrdmt failing to perform
in a competent manner on the pond. Thereforeetentitled to summary judgment on this claim,
the City-Parish must come forward withidence that establishes “beyond peradveftuak of
the essential elements of the claith.” This means that the City-Parish, as movant, must

demonstrate that there are no genuine and matacitatlisputes and thatig entitled to summary

84Sed-ed. R. Civ. P. 56(e). SJL has made no attempt tectdhis deficiency by filing Dr. Bachus’ sworn declaration.
See Greene v. Toyota Motor Cqr@ivil Action No. 3:11-cv-207-N, 2014 WL 12575716, at *3 n. 5 (N.D. Tex. June
2, 2014).

85 Doc. 88, p. 9.

86 Doc. 88, p. 9.

87 Doc. 88, p. 9.

88 Peradventure is defined as “chance, doubt, or uncgrtaiwww.dictionary.com (last visited June 22, 2018).

89 Fontenot v. Upjohn Co780 F.2d 1190, 1194 (5th Cir. 1986).
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judgment as a matter of laif. The “beyond peradventl standard has beeepeatedly described
as “heavy” by at least one district coirt.

Importantly, for a breach of contract claim, gaintiff must prove tht the obligor failed
to perform its obligation, resulting in a bre@éhln this case, aside from citing to the Bayou
Duplantier Project’s Civil Plan Sheet, the cawtrwith Boone Services, LLC, and Section 7-5.3
of the Standard Specificatis, the City-Parish has notemtified any competent summary
judgment evidence that demonstrates that B#ached its contractuduty of protecting the
private propertyi(e, pond) and that it failed to take reaabte precaution(s) to avoid damage to
such private property.€., pond). Accordingly, the Court findbat the City-Parish has failed to
establish “beyond peradventure” all the essential elements o$§ ibreach of contract claim.
Therefore, summary judgment shadl denied on the City-Paristiiseach of contract counterclaim
related to the pond breach.

2. Central Consolidation Project: FailuieInstall Air Release Valves (ARV)

The City-Parish argues that “one aspedhefpipeline work involved installing air release
valves (‘ARV’) at specifically designated pointsass the pipeline that serve to relieve pressure
build-ups within the pipeline aft¢hey are placed into operatiot?. The City-Parish further asserts

that SJL failed to install a 48” pipe as dpsd, and that the City-Rsin only discovered this

% Bramlett v. Medical Protective Co. of Fort Wayne, Qivil Action No. 10-2048, 2013 WL 796725, at *6 (N.D.
Tex. Mar. 5, 2013).

91 The United States District Cdifor the Northern District of Texas has regehy held that this is a “heavy burden.”
See e.g., United States v. Villanue@ivil Action No. 15-3556, 2017 WL 1501546, at *2 (N.D. Tex. Apr. 6,
2017)¢iting Copeland v. D&J Constr., LLCivil Action No. 13-4432, 2016 WL 1212128, at *2 (N.D. Tex. Feb. 16,
2016),adopted by2016 WL 1182620 (N.D. Tex. Mar. 28, 2016pnt’l Cas. Co. v. St. Paul Fire & Marine Ins. Co.
Civil Action No. 04-1866, 2007 WL 2403656, at *10 (N.D. Tex. Aug. 23, 2007).

92 The essential elements necessary flareach of contract clairre threefold. “The essgal elements of a breach
of contract claim are the existence of a contract, the party’s breach thereof, and resulting ddraages/. Favrot
10-0986, pp. 14-15 (La.App. 4 Cir. 2/9/11), 68 S0.3d91a9.08-09 (citations omitted). Additionally, “[tlhe party
claiming rights under the contract bears the burden of prdédf,’p. 15, 68 So.3d at 1109.

% Doc. 85-3, p. 13.
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deficiency “after SJL permanently demobilizeskif from the [Central Consolidation] Projeét.”
Citing to record evidence, ¢hCity-Parish entered into ‘@hange Order Proposal’” with a
preexisting contract with Wharton-Smith, Inchevthen performed the ARV installation for $57,
417.75.% 1t further cites to the @eral Consolidation Project’s éhidocuments to show that both
4-inch and 6-inch ARVs were marked as bid itéfns.

In response, SJL disputes that it was everraotually obligated to perform this work. SJL
relies on the deposition testimony of Central @didsition Project’s Corteuction Manager, Jody
Crawford, who agreed that thdditional 4-inch ARV that SJL wadirected to istall in August
of 2013 was additional work on the Proj&ctThe uncontroverted evidence shows that when SJL
was instructed to perform this additional worle @ity-Parish had not provided SJL with a revised
drawing for SJL to perform the extra wofk.Mr. Crawford further testified that SJL was directed
to perform this extra ARV work aftéhe original contract completion dafe.

Once again the Court finds that the City-Pahsis failed to carry its initial burden on
summary judgment. With the exception of thea@pe Order Proposal witWharton-Smith, Inc.,
the citation to Section 7-5.3 of the Standard Sptibns, and the bid doments, the City-Parish
has cited to no competent summary judgment ecelémat shows that SJL was obligated to install
the 4-inch ARV in relation to #1 48" pipeline work and that breached this duty. These are
essential elements of the City-Parish’s breach ofraohtlaim that it will have to prove at trial.
Moreover, the Court finds that SJL has com@/frd with competent summary judgment evidence

to create a genuine dispute of material fadbashether it was contractually obligated to install

% Doc. 85-3, p. 13.

% Doc. 85-9, pp. 10-14.

% Doc. 85-7, p. 5.

97 Doc. 88-8; Doc. 88-3, pp. 45-46.
% Doc. 88-3.

% Doc. 88-3, p. 47.
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the ARVs on the 48" pipeline wikr Accordingly, the Court findthat because the City-Parish has
failed to satisfy its heavburden of proving that ngenuine dispute of matetfifact exists on its
breach of contract claim related to SJL’s allefgeldire to install ARVssummary judgment shall
be denied on this claim.
V. CONCLUSION
For the foregoing reasons, thietion for Partial Summary Judgmefited on behalf of the
Defendant and Plaintiff-in-Counteasin, the City of Baton RougedFish of East Baton Rouge, is

hereby DENIED%

Signed in Baton Rouge, Lougsia thi26th day of June, 2018.

A

JUDGE JOHN W. DEGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

100 ppc. 85.
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