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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

JEFFREY HAYNES

CIVIL ACTION
VERSUS

NO. 14-743-JWD-RLB
GEORGIA PACIFIC, LLC

CONSOLIDATED WITH

GERALD JACKSON
CIVIL ACTION
VERSUS
NUMBER 14-750-JWD-RLB
GEORGIA-PACIFIC, LLC F/K/A
GEORGIA-PACIFIC CORPORATION

RULING AND ORDER

This matter comes before the Court onMwions for Summary Judgment (Docs. 28
and 29) filed by Georgia PadafiLLC (“Defendant”). Plainffs Jeffrey Haynes (“Plaintiff
Haynes”) and Gerald Jackson (“Plaintiff Jacksqe9llectively, “Plaintiffs”) filed oppositions to
these motions (Docs. 35 and 36). Defendastfited reply brief{Docs. 37 and 38), and
Plaintiffs have filed surreply briefs (Doc$3 and 44). Oral argument is not necessary. Having
carefully considered the lawadts in the record, and arguments of the parties, Defendant’s
motions are granted.

l. Factual Background
A. Introduction
Plaintiffs bring claims of discriminatiomd retaliation on the Isss of race under Title

VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2008eseq(“Title VII"); discrimination on
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the basis of race under the Louisiana Emplegt Discrimination Law, La. R.S. 23:3@iseq.
(“LEDL"), and retaliation undethe Louisiana Whistleblowe$tatute, La. R.S. 23:9@&t seq.
(“LWS”).

B. Defendant’s Operations and Project Diamond

Defendant is a large mamaturer and marketer of tissypackaging, paper, pulp, and
building products.(Doc. 28-1 at 1.) It maintains offs and manufacturing facilities throughout
the United States, including a facility in Zachdrouisiana, where botRlaintiffs are employed.
Id. The Zachary facility is referred to as fRert Hudson mill. Hourly employees at the Port
Hudson mill are re@sented by a Uniord.

In the second quarter of 2010, Defendamtaunced its plans to spend in excess of $500
million to create two “world class tissue maws” using its new patented tissue-making
technologyld. Defendant refers to this undertagias “Project Diamond.” According to
Defendant, Project Diamond presented a signifidaparture from the previous practices and
procedures utilized at the Port Hudson mill &rfthvolved the use of technology and processes
that most hourly employees hadver previously encounteredd:. (citing Doc. 28-3 at 1.)
Defendant represents the selection processnmoyees to fill positions in Project Diamond
also presented a departure from the previoubmaefor selecting employees for positions, which
was previously based on seniority. (Doc. 28-2.aRather, the new selgon process was based
on an “adaptive work system in which there idine of progression andlgobs are filled based

on qualifications and skillgyot strict seniority.’Id. This new system required employees to work

1 As noted above, Defendant filed two separate motions for summary judgment in this case, one which concerns the
claims of Plaintiff Haynes (Doc. 28) drone which concerns the claims ointiff Jackson (Doc. 29). The factual

bases for these motions are nearly identical. For purposes of this Ruling, the relevant facts that apply to both motions
are cited to the motion concerning Rtif Haynes (Doc. 28). However these facts are also found in the motion for
summary judgment for Plaintiff Jackson (Doc. 29).



across all aspects of the machiwbgereas in the past, employeasre required to only work in
one discrete aredd.

The Union, management for Defendant, arairféffs were all in favor of the Port
Hudson mill being selected foreghocation for Project Diamond. (D&c28-1 at 2; 28-3 at 1; 35-
3 at 28; 35-4 at 42.) However, because theolsilabor contract required promotions to be
based upon seniority, it conflictevith the new adaptive work system. (Doc. 28-1 at 2.)
Defendant’s selection of the Port Hudson mvéls contingent upon the condition that staffing
Project Diamond would be done according t® dldlaptive system, and not per the Union’s
seniority system. Although the Union membiaisally rejected Defendant’s proposed
Memorandum of Agreement (“MOA”) because ohmeity concerns, the Union voted in favor
of it at the subsequent mill-wedvote. (Doc. 23 at 3.) The Union and Defendant entered into the
MOA, which provided that mill seniority wouldnly govern a job selection for a position in
Project Diamond if the applicantgualifications were otherwistonsidered relatively equal.”
(Docs. 28-1 at 2; 28-3 at 28-5 at 1.) After Defendant and the Union signed the MOA, Port
Hudson was selected as the site for Ptdpgamond. (Docs. 28-1 at 2; 28-3 at 2.)

Selection for positions in Project@nond was based largely upon an employee
assessment test, an interview, and supervisorgwexdamong other factors. (Docs. 28-1 at 3-4;
Doc. 28-3 at 2.) The team of interviewers dstexl of approximately ten members of the Union
and ten managers for Defendant. (Docs. 28-1 284 at 3.) Generallygne representative from
Defendant’s management and aapresentative from the Uniamterviewed each applicant and
evaluated them on factors sueh “entrepreneurship and thingiskills; knowledgend skills;
adaptability and collaboration; initiativené humility, integrity and professionalism.” (Doc. 28-

1 at 4.) Based on their findings, each intervieameavould assign the aphnt a score of high,



medium, or low on the aforementioned quadifions, and at the end of each day, the
interviewers would meet tdiscuss the applicantsl. Although Plaintiff Haynes claims
Defendant considered any didanary action within a five-yegperiod in its ealuation of the
applicants (Docs. 35-1 at 10; 35at 56), Defendant representsiily considered disciplinary
action within one year preceding the infews. (Docs. 28-1 at 11; 28-3 at 6.)

Project Diamond created approximately 84 hpjobs, including four Shift Coach jobs,
twenty Master Technician (“Master Tech”) jolasd 60 Technician (“Tech’jpbs. (Docs. 28-1 at
2; 28-3 at 2.) The initial hourlsate for a Shift Coach job was $3Be hourly rate for the Master
Tech position was either $29 or $34, depending eratisigned work areand the initial hourly
rate for a Tech was $25 or $29, also dependinfp@massigned work area. (Doc. 28-1 at 3.)

168 employees were eligible to Wat positions within Project Diamontt. Of the 168
employees, 110 were white, 56 were black, and two were Hispdnigpproximately 120
applicants possessed the minimum qualificationst least one of the 84 jobs in Project
Diamond. (Docs. 28-1 at 5; 28-4 at 3.) Of thapplicants, approximatetyventy-three were
eliminated from consideration based oa thsults of their initial interview$d. The remaining
applicants underwent a supervisory review, WHiavolved a series of meetings with members
of management in which they discussed theinigpis of the employees being considered based
on their experiences working wignd supervising them.” (Docs. 28at 5-6; 28-4t 3-4.) Over
twenty members of management as well asragvepresentatives from the Human Resources
department participated in the supervisory gavimeetings. (Docs. 2Bat 6; 28-4 at 4.)
Approximately 39 of the applicants who pastealinterview portion of the selection process
were not offered a position within Project Diandl in the initial round of job offerings, the

majority of whom were white employees. ([3088-1 at 9; 28-3at 5; 35-3 at 44.)



After the interview process was completes thnion and Defendant separately developed
lists with their respect® proposed job assignment. Pursuant to the MOA, in the event two
candidates were relatively edlyagualified for a position, Defedant awarded the job to the
individual with the most seniorityd. According to Defendant, the decisions for job assignments
were made collectively by all of the managemwparticipated in the @pcation process, and no
one individual’'s opinion was determinativd. After the interview process was complete, the
Union presented Defendant with two separats Iof job assignments, one based solely on
seniority without regard for qualifications or experience, whilecther considered other factors,
including the applicant’s qualifications. (Docs. 28-1 at 6-7; 28-4 at 4.) Defendant attempted to
amend the Union’s list in hopes the entities could reach an agreement on job placements;
however the Union was unwilling tteviate from its selections. (Docs. 28-1 at 7; 28-3 at 4.)
Despite its failure to reach an agreemenjotnplacements with the Union, Defendant moved
forward with its selections in December 20IdL.

Several of Defendant’s employees, bothckland white, were dissatisfied with the
results of the job placementstin Project Diamond. (Docs. 28&t 10; 28-3 at 6; 35-3 at 44,

45.) The Union, on behalf of its members,dileumerous grievances relating to the job
placements within Project Diamond which “complaiée litany of thingsn connection with
the selections, including the failure to ad/@ne higher-paying jobs to the more senior
employees.” (Docs. 28-1 at 10; 28-3at In October 2012, Defendant and the Union
participated in a federal arlation concerning issu@d seniority and distmination. (Doc. 23 at
6; No. 14-cv-750, Doc. 1 at 6.) Defendant met wiitd Union in an effort to amicably resolve
these issues, which, in February 2013, led $ettlement concerningb placements within

Project Diamond. (Docs. 28-1 at 10; 28-3 at 6; 38-86.) The settlement resulted in favorable



job placements for several employees, inclgd?laintiffs (who are llck), as well as many
white employees. (Docs. 28-1H); 28-3 at 6; 35-3 at 46.)
C. Plaintiffs’ Work History for Defendant
i. Plaintiff Haynes’s Work History for Defendant

Plaintiff Haynes began wonkg for Defendants’ mill located in Port Hudson, Louisiana
in August 1988. (Docs. 1-1 at 1; 28-1 at 7.) He Warked for Defendant for 27 years, and is still
actively employed by Defendant. (Docs. 23 at 2128-7) He holds a business degree from the
University of Phoenix. (Doc. 23 at 5.)

At the time Defendant made its selections for job placement within Project Diamond,
Plaintiff Haynes worked as an A Operatothe Tissue Converting Department. (Docs. 28-1 at
7; 36-3 at 21-22.) Accordingly, he was dbig to bid for a position in Project Diamorid.

Plaintiff Haynes statethat in 2011, around the time Defendauats selecting individuals for
placement within Project Diamond, he was the “hs@nior member of tissue converting, [and]
had been a set-up shift leaderttoe better part of three years[(Poc. 23 at 4.) He alleges that
in his 27 years of service, he has only reegitwo disciplinary markon his record, one of
which he characterizes as a frivolous “witch huand the other for a minor safety infraction.
(Docs. 35-3 at 26-27, 28-7 at 77.)

Plaintiff Haynes submitted the necessarggyavork to apply for a job in Project
Diamond. (Doc. 28-1 at 7.) He listed the Shift Coputhas his top prefence and Master Tech
as his second choice; haldiot list a third choicé(Docs. 28-1 at 7; 35-3 at 29.) He received
“High” scores in two of théour categories upon which he svavaluated, one “Medium”, and

one “Low” score. (Doc. 35-8 &9.) Defendant found that whiRaintiff Haynes possessed the

2 Although he did not list a third choice, he indicated on his application that he would bikeconsidered for other
positions even if not selected for his desired positions. (Doc. 35-3 at 29.)

6



minimum qualifications for the Shift Coach job, Wwas not “relatively equan qualifications” to
the other applicants, and therefore offered aifrech position withifProject Diamond. (Doc.
28-1 at 7, 9.) Plaintiff Haynes declined the Tgah calling it an “insuf’ to be offered the
lowest paying job in Project Diamond. (Docs. 28t 9; 35-3 at 17.) In 2013, as a result of
Defendant and the Union reaching a settlemegérding job placement within Project Diamond,
Plaintiff Haynes was offered a Shift Coach jalfyich he commenced in April 2013. (Docs. 28-1
at 10; 35-3 at 21, 46.) He continues to waska Shift Coach, and has incurred no disciplinary
action since assuming this position. (Doc. 35-3 at 46.)

ii. Plaintiff Jackson’s Work History for Defendant

Plaintiff Jackson has beemployed by Defendant in its Port Hudson, Louisiana mill
since December 1988. (14-750, Doc. 1 at 1.) Heepbhe Union shortly after he began working
for Defendant. (Doc. 36-4 at 24.) From 1988 u2®00, he worked in the fine paper converting
departmentld. He worked for Defendant as a rewinder operator for over ten years. (14-750,
Doc. 1 at 5.) From 2000 until 2012, he worked in the Tissue Converting Departoném2012,
Plaintiff Jackson transferred to Project Diamolaid.

He alleges that around the time Defendaas hiring for positions within Project
Diamond, he was the number four employee tibsue converting department and, at that
time, had over twenty-three years of service atRbrt Hudson mill. (14-750, Doc. 1 at 5.) In his
twenty-seven years of employment with Defamtgdhae has never been demoted. (Doc. 36-4 at
12.) Although he was unable tecall specifics, Plaintiff Jaslon represents that the only
disciplinary action he has incurred while workiiog Defendant occurreéarly in his career for
absenteeism, for which he received written reprimaldd$iowever, Defendant attaches as an

exhibit to its motion for summarudgment a written reprinmal Jackson received on July 3,



2009 for leaving his equipment unattended wbdaversing with other employees in his
department. (Docs. 28-1 at 11;-2&t 3.) He has not beenbgect to any disciplinary action
since working for Project Bmond. (Doc. 36-4 at 13.)

When he applied for a position withindpgct Diamond, Plaintiff Jackson listed Shift
Coach as his first job preference. (Doc. 35-4 atHé.)ater stated he put this as his first choice
because it paid better than the other availpbktions, but he did not actually desire the
position, nor did he believe he was best qualifielditDuring his deposition, Plaintiff Jackson
stated he truly wanted the Master Tech job, Wihe listed as his second preference, because he
felt his skills were beduited for that positiorld. He listed wet end Tech as his third preference.
(Doc. 29-1 at 8.) Defendant initially offetdiim a Tech position, which he declined. He
currently works for Defendaim its Project Diamond as a Mgt@r Tech. (Doc. 35-4 at 12.)
However, Plaintiff Jackson alleges that his tafeViaster Tech is disingenuous; although he
holds the title and receives the pay of a Ma&sh, he claims that Defendant has refused to
properly train him for the pason and he is actuallgioing the work of a Techld.

Plaintiff Jackson graduated valedigtor from Sunshine High School in 1970. at 20.

He has three years of electriesigineering educatidnom Southern University, and he holds a
degree in computer technologyifn WKG Video Electronics Coltge. (14-750, Doc. 1 at 5.)

Plaintiff Jackson has a history of alcoholisand has four convictions for driving while

intoxicated (“DWI”). (Doc. 35-4 at 21.) Hiotirth DWI, a felony offense, occurred in 2007,

while he was employed by Defendalat. He received a ten-year susded sentence, five years’

3 However, when asked to explain the difference in thealjgies between a Tech and Master Tech, Plaintiff Jackson
admitted “[tlhere aren’t many differendg%save that the Master Tech ispnosed to serve as a “troubleshooter[.]”
(Doc. 36-4 at 12.)



probation, and had to serve 75 days in theshgsrison on weekends and days he was not
working.ld. He has no other criminal convictiond.
D. Other Employees of Defendant

Plaintiffs allege several othélack employees have beeadted less favorably than the
white employees working for Defendant. (Doc.&3%-6; 14-750, Doc. 1 at 4-5.) For example,
they cite black employee Kenny Myles, t@mber two employee in the Tissue Converting
Department by seniority, who had twenty-three years of experience at the Port Hudson mill, and
who applied for a Tech job and Master Tech poid who “[r]eluctantly [acepted] a master tech
job at the Alveys despite beirgrewinder operator for the past 11 years.” (Doc. 23 at 5.) They
also point to Greg Johnson, a black employe@ number three iseniority in the
Tissue Converting Department, who also has tywhree years of senacat the Port Hudson
mill. 1d. According to Plaintiffs, Johnson applied tbe Master Tech job and Tech job, but was
offered a Shift Coach job “that he did not feemfortable taking[,]” ad was then offered the
Tech job, which paid $25 per hour, despite Johnson holding various cegtifibat should have
entitled him to the Master Tech positidd. at 5, 7. They also cite sge Ward, the number five
employee in Tissue Converting by seniority, whenatad twenty-threesars of experience at
the Port Hudson Millld. at 5. Ward applied for the Masfteéech job and the Tech job, and was
offered a Tech job in Project Diamond. Addititipathey argue Joseph Butler, the number seven
employee in Tissue Converting by seniority, dddwave been offered a position in Project
Diamond based on his experience as a temporaxypsshift leader, but he was not offered a
position during the initial round of job offeringsl. Plaintiffs also list Thomas Ellis, the number

thirteen employee in Tissue Converting by sety, who applied for a Tech job and Master



Tech job, but was offered neither of these positions in Project Diamond despite his sixteen years
of service at the Port Hudson mill. at 6.

Additionally, Plaintiffs argue the following vite employees were treated more favorably
than the aforementioned black employees. ThHeviing individuals were offered Shift Coach
jobs, which pay $33 per hour: (1) David Morrihavhas twenty-three years seniority; (2) Terry
Hotard, who has twelve years sanity; (3) Jon Stalder, who haéne years seniority; and (4)
Brenda Allen, who has three and a half years seniddityt 6-7. They also allege the following
employees were offered Master Tech jakkich pay $29 per hour: (1) John Hodges, who has
twenty-nine years seniority; (2) James Marneho has twenty years seniority; (3) Shawn
Bayham, who has fifteen years seniority; (4) Magtvis, who has ten years seniority; (5) Pedro
Garcia, who has ten years seniority; (6) Justrkland, who has ten years seniority; (7) Mike
Kappus, who has five years seniority; (8) EmarBennet, who has elevgears seniority; (9)
Mike Boudreaux, who has five years senigrapnd (10) Joan Pabon, who has three years
seniority.Id. at 7.

Defendant claims that Morris, Hotard, Stalded Johnson were offered Shift Coach jobs
because it believed “they were best qualified ferjtdb based on all of the factors considered in
the selection process.” (Doc. 28-1 at 8.) Whileri& Hotard, and Stalder accepted the position,
Johnson declinedd. After Johnson declined, Defendaffiteoed the position to Kenny Myles,
who it believed was the next best qualified employee for the position; Myles also dddirad.

9. After Myles refused the position, Defendant offered the Shift Coach position to Brenda Allen,
who acceptedd. Defendant notes that while Allen, M@rHotard, and Stadler are white, Myles
and Johnson are bladk.

E. Plaintiffs’ Allegations of Discrimination
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Plaintiffs’ instant claims of racial discrimitian arise out of Defendastinitial failure to
award them their desired positions in Defengaméw, multi-million dollar project, Project
Diamond. (Doc. 23 at 4-5; 14-750, Doc. 1 at 4.)'Background” information, Plaintiffs allege
several instances of discriminatory conduct byesal of Defendants’ employees, including Port
Hudson mill manager, Keith Wahoske, who, acauydp Plaintiffs, also contributed to the
discriminatory hiring practices in Project Diand. (Doc. 23 at 2; 14-750, Doc. 1 at 1-2.)
Plantiffs allege that in 2006, white employealg Jenson drove a fork truck with a hangman’s
noose dragging behind it in front of black employéB®c. 23 at 2; 14-750, Doc. 1 at 2.) They
also allege that in July 2009, Defendanedi black employee James McKnight for minor
infractions, while declining tdiscipline white employee Kyleaygood, who committed a “far
worse” violation. (Doc. 23 at 2, 14- 750, Doc. 1 at 2.)

With regard to the racial discriminatiorathoccurred during the hiring of employees for
Project Diamond, Plaintiffs claim that in Nawber 2011, Plaintiff Jackson had an altercation
with Joey Varin, a white employee and the kyaaof the Project Diamond hiring team. (Doc. 23
at 4; 14-750, Doc. 1 at 3.) This confronbati which concerned “obvious discrimination” in the
hiring process for Project Diamond, resulted inmIiJackson filing a written grievance. (Doc.
23 at 4; 14-750, Doc. 1 at 3.) Plaintiffs alleéfe discriminatory ing practices continued
through December 2011. (Doc. 234atl4-750, Doc. 1 at 3.) Indaary 2012, representatives for
Defendant held an initial hearing on Jacksdwsember 2011 grievance, and Varin and James
Myles, another white employee named in the gneeadenied the alleians contained therein.
(Doc. 23 at 5; 14-750, Doc. 1 a 3-4.) In February 2012, the discrimination package which
derived from Plaintiff Jacksonisritten grievance was sent Befendant’s upper management in

its Atlanta, Georgia office. (Do@3 at 4; 14-750, Doc. 1 at8) Around the same time, Plaintiff
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Jackson filed formal chargesth the EEOC. (14-750, Doc.dt 3.) In April 2012, Plaintiff
Jackson met with officials from Defendanfanta office to discuss the discrimination
package. (Doc. 23 at 6; 14-750, Doc. 1 at 5.)

In their complaints, Plaintiffs allege:

Since the interview and selectioropess, Project Diamond has become a

nightmare for senior minority employed&3ualified black employees passed the

tests and the interview, but when it catbgob selection, these employees were

unceremoniously bypassed for upper tieghkpaying jobs by Varin and Myles.

These jobs were given to white employeath less credentials and less seniority.

On November 18, 2011, [Plaintiff Haynefje most senior member of tissue

converting, had been a set-sift leader fothe better part of three years but,

when he applied for the shift coaclpjm Project Diamond, he was not deemed

worthy of consideration and was only atfd the lowest paying job in Project

Diamond. To date, none of the senionority employees have been given an

explanation as to why theyere bypassed for the top tier jobs in Project

Diamond. Minority employees have triedngthe local grievance process, but

were stone walled by Wahoske. Thesai@eminority employees have shown

exemplary leadership, dedication, andhcaitment to safety and production as

evidenced by their safety and production records.
(Docs. 23 at 4-5; 14-750, Doc. 1 at 4.)

Plaintiff Haynes'’s racial disamination claim arises out of Defendant’s failure to award
him a position as a Shift Coach or Master Tdahng its initial round of job offerings. He
alleges his experience, skills, and seniority assed those individuals who were awarded the
Shift Coach position, and the onlypanation for this disparitis that Defendant racially
discriminated against him. (Doc. 35 at 5-6.)

His retaliation claim arises out of his all¢éiga that he was demoted from a set-up shift
leader/supervisor position which paid $34.50p&ur to a machine operator, which paid $23.00
per hour. (Doc. 23 at 6.) He argues Defendandl Billy Beasley and Chuck McCaskill

specifically, demoted him because he complained about the discriminatory hiring practices

within Project Diamond. (Docs. 23 at 6, 35 at 9, 35-3 at 18.)
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Plaintiff Jackson alleges he was discriminkégainst when Defendant initially denied
him the Master Tech position, atltht the discriminatory practices at Project Diamond continue
to this day. (Doc. 36-4 at 13.) He argues thdebeéant’s failure to properly train him for the
Master Tech position (a position whitie claims he holds solely in title, but in substance he is
simply a Tech) is a daily perpetuation of theisapractices that occur in the workplalzk.In
support of his contention, laggues that every other Mastiegch in Project Diamond has
received adequate formal training for the Ma3ch position, and that he is the only one who
has been habitually denied theportunity to train for the positioid.

Plaintiff Jackson’s allegation of retaliation @$sout of an incidenh 2012 in which he
alleges Jamey Myles caused his probation officeetoontacted to inform her that Plaintiff was
leaving the state to attend a Defendant-sanetidraining in Arkansas, in violation of his
probation? (Doc. 36-4 at 15-18.) Hdlages that Myles, with help from Keith Wahoske or
another higher up official, obtained acceshitoconfidential Emmyee Assistance Program
(“EAP?”) file which contained information relating to the conditions of his probatthrOne
such condition required Plaintiff to seek appidwam his probation officer, Jennifer Miller
Bush, before leaving town to travéd. at 15-16. He argues Myldselieving Plaintiff Jackson
would be in violation of higprobation if he left town witout notifying his probation officer,
maliciously contacted Jason Hooge, a probatffines and personal friend of Myles’s, in hopes
that Hooge would notify Bush about PlaihJackson’s alleged probation violatidd. Although
Myles represents he contacted Hooge out of concern for Plaintiff Jackson and because he “didn’t

want to see anyone get in trouble” (Doc. 35-63t Plaintiff Jackson flatly denies this and

4 As noted above, Plaintiff Jackson has four convictions for driving while intoxicated (“DWI”). (Doc. 36-4 at 21.)
The fourth DWI resulted in a felorgonviction for which he received a sespled sentence of ten years and was
placed on supervised pration for five years.Id. at 15, 21.)
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argues Myles contactedodge with the sole aim of trying tatch him in violation of his
probation. (Doc. 36-4 at 15-18.) He further argues the allegeihigan Arkansas, which eight
employees attended, was merely a pretextual sham dodfeatdantcould get him in trouble
with his probation officerld. at 19.

Plaintiff Jackson’s probation was not revokadd he suffered no adverse employment or
legal action as a conseauee of this phone calld. at 20. Moreover, Defendant launched an
investigation into the matter, which culrated in the termination of Jamey Mylés. Plaintiff
Jackson also alleges that Glen Graves in Defendant’s Atlanta office contacted Ms. Bush in June
2012, which he argues was in further perpetuatichetonspiracy to get him fired or send him
to prison®

F. Plaintiffss EEOC Charges

Plaintiff Haynes initially filed a formal chge with the Equal Employment Opportunity
Commission (“EEOC”) in February 2012 alleging racial discriminatiq¢iocs. 23 at 4; 28-1 at
9.) He amended his EEOC charge on June 19, 20%iet time he contemporaneously filed a
charge with the Louisian@ommission on Human Rights (“IHR”), both of which alleged
claims of racial discriminatioand retaliation. (Doc. 23 at 8; Dol-1 at 3). Plaintiff Haynes
raised the following issues his perfected EEOC charge: that on November 18, 2011, he was
denied a promotion to the Shift Coach job deshis seniority and quifications, and instead
three less qualified white employees receivedshift Coach job; and (2) that on April 9, 2012,

he was demoted to a job that pays $11.00 perlessithan the job he waseviously working in

5 Defendant does not deny that Glen Graves contacte@l&s, but it maintains that he called her to investigate
Myles’s actions, and not in an attempt to catch Plaintiff Jackson in violation of his probation. It also notes Myles
was terminated as a result of its investigation. (Doc. 29-1 at 12.)

6 Plaintiff Haynes inadvertently checked the “discrimination based on... age” box, however he didnbtant

allege a claim of discrimination based on age. (Doc. 23 at 8.)
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retaliation for filing his EEOC chge. (Docs. 1-1 at 1; 28-1 at) The EEOC investigated
Plaintiff Haynes’s allegationsd dismissed his charge, findinglearth of evidence to support
his allegations. (Doc4.-1 at 2; 28-1 at 1®B5-3 at 41.) The EEOC issued him a right-to-sue
letter on August 28, 2014. (Dock.1 at 2; 23 at 8.)

Plaintiff Jackson initially filed a formal @nge with the Equal Employment Opportunity
Commission (“EEOC”) in February 2012 allegiragial discrimination. (Doc. 29-1 at 9; 14-750,
Docs. 1 at 4.) He perfected his EEOGuaje on April 25, 2012, at which time he
contemporaneously filed a charge with tmeiisiana Commission on Human Rights (“LCHR”),
both of which alleged claims of racial discrimation. (Doc. 23 at 8; 14-750, Doc. 1-2 at 1.)
Although he claims to have alleged both raciatdmination and retaliation in his EEOC charge
(14-750, Doc. 1 at 8), Plaintiff Jackson only eaighe issue of racial discrimination in his
perfected EEOC charge, specifically that:

[in] June or July 2011, [he] appliedrfpositions as a Shift Coach, Master

Technician, and Technician. In JanudBi2, [he] was offered the position as a

Technician. Other White employees wiglss seniority and experience were hired

in the higher paying jobs. Some employe®se hired before all the interviews

were completed.

(Doc. 29-1 at 9; 14-750, Doc. 1-2.)The EE@&astigated Plaintiff Jackson’s allegations and
dismissed his charge, finding insufficient evidero support his allegans. (14-750, Doc. 1-3
at 1.) The EEOC issued him a right-to-sueeletin September 8, 2014. (14- 750, Docs. 1 at 8; 1-
3.)
. Summary Judgment Standard
“The court shall grant summary judgmenthi&é movant shows that there is no genuine

dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed. R.

Civ. P. 56(a). If the mover bears his burden of shgwhat there is no genuine issue of fact, “its
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opponent must do more than simply show thate is some metaphgal doubt as to the
material facts ... [T]he nonmoving party must cdimrevard with ‘specific facts showing that
there is a genuine issue for trial. See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh
U.S. 574, 586-587, 106 S. Ct. 1348, 89 L.Ed. 2d 398€) (internal citations omitted). The
non-mover's burden is not satisfied by “conclusaltggations, by unsubstantiated assertions, or
by only a ‘scintilla’ of evidence.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)
(citations and internal quotations omitted). The party opposing the motion for summary
judgment may not sit on his handspgaacently relying on the pleadingd/eyant v. Acceptance
Ins. Co, 917 F.2d 209 (5th Cir. 1990). “Where tleeord taken as a whetould not lead a
rational trier of fact to find for the non-movimpgrty, there is no ‘genuine issue for trial.”
Matsushita Elec. Indus. Ga175 U.S. at 587. General allegationastthail to reveal detailed and
precise facts will not prevent the award of summary judgnveatton v. Alexander20 F.3d
1350, 1352 (5th Cir. 1994). Further:
In resolving the motion, the court magt undertake to evaluate the credibility

of the witnesses, weigh the evidenceresolve factual dispas; so long as the

evidence in the record is such thaeagsonable jury drawing all inferences in

favor of the nonmoving partgould arrive at a verdieh that party's favor, the

court must deny the motion.
Int’l Shortstop, Inc. v. Rally's, Inc939 F.2d 1257, 1263 (5th Cir. 1991).

II. Discussion
A. Parties’ Arguments

Defendant argues that Plaintiftdaims fail for three main reasons. First, with regard to

both Plaintiffs Haynes and Jackson, Defendantesuit it is entitled tsummary judgment on

Plaintiffs’ state law claims, and argues all state claims filed by bottPlaintiffs were untimely

filed. (Docs. 28 at 1-2; 28-2 8t10; 29 at 1-2; 29-2 at 9-1Becond, it argues it entitled to
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summary judgment on Plaintiffeéderal racial discrimination &ims because neither Haynes nor
Jackson can carry their ultimate burden of piguhat Defendant’s nondiscriminatory reasons
for offering each of them Tech jobs, and not their desired positions, were merely pretext for
intentional discrimination. (Docs. 28 atZ8-2 at 10-17; 29 at 2; 29-2 at 10-17.)

Third, Defendant argues it &titled to summary judgemt as to both Plaintiffs’
retaliation claims. With regard tdaynes, Defendant alleges ¢ennot carry his ultimate burden
of proving intentional retaliatn, as even he admits in his deposition, he was moved from the
Shift Coach job to the A operator job for reasam®lly unrelated to his EEOC charge. (Docs.
28 at 3; 28-2 at 17-20.) It fumer alleges that the employees to whom Plaintiff Haynes imputes
retaliatory conduct were unawatet he filed a charge withe EEOC, and therefore their
actions could not have been retaliatory in mat{Doc. 28-2 at 19.) With regard to Jackson,
Defendant alleges he cannot establighima faciecase because, by his own admission, Jackson
suffered no adverse employment action as a restlieddlleged retaliatory acts. (Docs. 29 at 2;
29-2 at 17-20.)

Plaintiff Haynes’ opposition to Defendasmmotion for summary judgment does not
address the timeliness of his state law clai@seDoc. 35.) Plaintiff Jackson, on the other hand,
asserts that he has demonstratéd..series of related acts, oone more of which falls within
[the] limitations period[,]’ [a]nd [he] also ‘.show([s] an organized Beme leading to and
including a present violation, suttat it is the cumulative effecf the discriminatory practice,
rather than any discrete occurrencef tives rise to the cause of actioh(Doc. 36 at 2

(quotingWilliams v. Otis Elevator Cp557 Fed. App’x 299, 302-03 (5th Cir. 2014).)

" However, despite this sweeping and conclusory allegation that Plaintiff Jackson stated a claim afaligcrim
that occurred within the prescriptive period, he cites raifip instances of discrimination or demonstrated which
incidents were timely filed SeeDoc. 26 at 2.)
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Turning to Defendant’s allegath that Plaintiffs cannot saeed on their Title VII racial
discrimination claims, Plaintiff Haynes argubat he has *...initially establish[ed]@ima
facie case by proving facts sufficient to raise annafiee of discrimination awetaliation[,]” and
cites Defendant’s decision not to initially off@m the Shift Coach job as evidence of its
discriminatory practices. (Doc. 3 2, 5-8.) Plaintiff Jackson arguft]he fact that [Defendant]
subjected so many black empéms to illegal discrimination, harassment and retaliation,
indirectly shows discrimination[,jand argues he has presentadstantial evidence establishing
Defendant’s reasons for its actions were meredygxt for its discriminatory animus. (Doc. 36 at
3)

Addressing Defendant’s contemrtis regarding Plaintiffs’ clais of retaliation, Plaintiff
Haynes insists there exists a genuine issue of rabtacit as to whethdre was asked to perform
his A Operator job for a few months after Hed charges with the EEOC as retaliation for the
filing. (Doc. 35 at 9.) Jacksonsists Defendant acted in retaiean when Jamey Myles contacted
his probation officer, and that as a consegaehe suffered an adverse employment action,
humiliation, and mentalryuish. (Doc. 36 at 4-5.)

Defendant replies that Plaiffi Haynes has failed to offeany evidence to sustain his
ultimate burden of proving racial digmination and unlawful retaliationSge generallypoc.

37.) It argues Plaintiff Jackson attempts to sembmary judgment based alleged events that
are not at issue in this caseglinding references to a “hostieork environment” and incidents
involving a noose, racial graffitnd a rebel flag. (Doc. 38 at 1.) It alleges he has failed to
establish a claim based on raa&crimination, and “[a]t best, he has shown only that his
gualifications may have been underestimatéd.at 2. With regard tbis retaliation claim,

Defendant reasserts its positioattiackson has failed to allege adverse employment action
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that resulted from Myles conti@ing his probation officer, and thdsis claim fails as a matter of
law. (Doc. 38 at 4-5.)

Plaintiffs each filed a surreply, largely reatieg) the same claims they raised in their
oppositions. $eeDocs. 43-44.) Plaintiff Haynes insigteat he not only had more experience
than the employees that initiaNvere offered the Shift Coacbljs, but that the chosen (white)
employees who were offered the position hatklib no supervisory experience and no formal
education relevant to the positid2oc. 44 at 2.) Thus, he argugghis indicates that the only
deciding factor in the selection process was rddeMoreover, he insists Defendants’
employees were aware he filecheges with the EEOC, and thagted in retaliation in response
to his chargedd. at 4. Plaintiff Jackson’s surreplypmsents that he has observed Keith
Wahoske’s discriminatory proclivities in tovnall and state of the bungess meetings. (Doc. 43
at 1.) He further alleges Defemddwent to great lengths to siead the Court that it was being
fair during the selection process when in fagtas trying to coveup its discrimination by
offering jobs to blacks that they dibt want or were not qualified forld. at 1-2. He maintains
he had better qualifications and more exp&geand seniority than the white employees who
were offered the Master Tech position, and thignd of itself, establishes racial discrimination.
Additionally, he reallege“[tlhe Arkansas trip was purely a sham to get [him] arrestdddt 4.

B. Plaintiffs’ State Law Claims

Plaintiffs allege claimsf racial discrimination under the LEDL, La. R.S. 23:&0keq.
and under the LWS, La. R.S. 23:984seq (Doc. 23 at 8; 14-750, Doc. 1 at 7.) Without reaching
the merits of Plaintiffs’ claims, it is clear on thé&ace that they have prescribed. Turning first to
Plaintiffs’ claims under LEDL, R.3:303 provides, in relevant part:

D. Any cause of action provided in this &iter shall be subject to a prescriptive
period of one year. However, this oneay@eriod shall be suspended during the
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pendency of any administrative reviewinvestigation of the claim conducted by

the federal Equal Employment Oppaority Commission or the Louisiana

Commission on Human rights. No susgpien authorized pguant to this

Subsection of this one-yeargscriptive period shall lakbnger than six months.
SeeWilliams v. Otis Elevator Cp557 Fed. App’x 299, 302 (5th Cir. 2014). Thus, the maximum
prescriptive period for a claim under the LEI3 eighteen months from the time the
discriminatory act occurred.

In this case, Plaintiff Haysealleges that Defendant egga in discrimination against
him when it passed him over for the Shift Cogaihon November 18, 2011. (Doc. 1-1 at 1.) He
filed a charge with the EEOC in Bieiary 2012, and amended it on June 19, 2@l hus, he
had one year from November 18, 2011 to fil#, salus an additional six months while the
prescriptive period was suspendedgiag resolution of his EEOC chardggeela. R.S. 23:303;
Williams 557 Fed. App’x at 302. Accordingly, PlafhHaynes had, at a maximum, until May
18, 2013 to initiate his lawsuit against Defendanitifailure to award him the Shift Coach job.
He did not file his complaint until Novembg6, 2014, and he offers no explanation for his
untimely filing. (SeeDocs. 1; 23; 35.) Therefore, his state law claim arising out of this incident
has prescribed.

Plaintiff Jackson alleges that Defendant eyeghin discrimination when it failed to offer
him a Master Tech position in January 2012. (14-0&f@,. 1-2 at 1.) He filed a charge with the
EEOC in April 20121d. Thus, he had one year from Janu2®y 2 to file suit, plus an additional
six months while the prescriptive period was sigfed pending resolution of his EEOC charge.
Seela. R.S. 23:303illiams 557 Fed. App’x at 302. Accordingly, Plaintiff Jackson had, at a
maximum, until July 2013 to initiate his lawsagainst Defendant for its failure to award him

the Master Tech job. He did nftie his complaint until Deaaber 2, 2014, and while he makes

general allegations that the disaination continued within thprescriptive period, he does not
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state with any specificity what actsaurred within the relevant time frarfé14-750, Doc. 1.)
Accordingly, his state law claim has prescribed.

Next, Plaintiffs attempt to bring a claim under the LWS, La. R.S. 2366&&q
Although the LWS does not have a statute-specific prescriptive period, Louisiana courts
typically apply the genel@ane-year statute of limitations to such claimélliams, 557 Fed.

App’x at 302 (quotindNolan v. Jefferson Parish Hosp. Serv. Dist. Nd®12;,175, p. 12 (La. App.
5 Cir. 6/27/01); 790 So.2d 725, 733 (“Absent angcsfication within [§ 23:967], [the] cause of
action ... is subject to the geral one-year prescriptive pedifor delictual actions.”).angley v.
Pinkerton's Inc.220 F. Supp. 2d 575, 581 (M.D. La. 2002)). Unlike the LEDL, there is no six-
month suspensive provision pending an adstiative investigation under the LWS. See La.
R.S. 23:967Williams, 557 Fed. App’x at 302.

In this case, Plaintiff Haynes amendas EEOC charge on June 19, 2012, alleging that
on April 9, 2012, Defendant unlawfully retaliatagainst him by demoting him to a position that
pays $11 less than the position he was previoushking as a consequence of his EEOC charge.
(Doc. 1-1 at 1.) Because there is no suspermieegision under the LW laintiff Haynes had

until April 9, 2013 to bring his retaliation claim under the LWS. However, as discussed above,

8 Although unartfully articulated, the Court believes Plaidkiftkson attempted to raise an argument that his injury
was continuous, and thus the continuing tort doctrine would save his claims from prescription. However, this
argument is without merit. “Under Louisiana lawy}pen tortious conduct and resulting damages are of a
continuing nature, prescription does not begin until the conduct causing the damages is abated.’ forubasco
tort doctrine to apply, ‘the operating cause of the injury [must] be a continuous oner@ghitth in continuous
damages.’ It does not apply if ‘the complained of actions by the defendant were simply the cohtfigedsithat
arose from a single tortious actWilliams v. Otis Elevator Cp557 Fed. App’'x 299, 301-02 (5th Cir. 2014)
(quotingFirst Nat'l Bank v. Smitt29-350, p. 4 (La.App. 2 Cir. 4/2/97); 691 So.2d 355, 358;

Crump v. Sabine River Autl®8-2326, p. 7 (La.6/29/99); 737 So.2d 720, Tagper v. La. Dep't of Pub. Works,
03-1074, p. 6 (La.App. 3 Cir. 3/3/04); 870 So.2d 315, 323 (dfingnp,737 So.2d at 728-29)). In this case, the
complained of discriminatory conduct was Defendanitgirfailure to award Plaintiff Jackson the Master Tech
job, and awarding it to other, less qualified, whitgptapees. While the resulting injury may have lasted until
Plaintiff Jackson was eventually awarded the Master jaxithe actual injury occurred in January 2012, and thus
his state law claim concernisgme has clearly prescribed.
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he did not file the instant suit until Novemt®&, 2014, and thus it is clear his retaliation claim
under the LWS is time-barred.

Plaintiff Jackson’s allegation of retaliatianises from an incident in which co-worker
Jamey Myles notified Plaintiff’'s probation officerathhe was leaving the state, which occurred
sometime around May or June 2@1Recause there is no suspensive provision under the LWS,
Plaintiff Jackson had until approximately MayJune 2013 to file a retaliation claim under the
LWS. However, as discussed above, he didilesuit until December 2, 2014 (14-750, Doc. 1),
and therefore, his retaliationagin under the LWS has prescribed.

Based on the foregoing, it is ctahat all of Plaintiffs’ state law claims were untimely
filed. Accordingly, Defendant is entitledd summary judgment on these claims.

C. Plaintiffs’ Title VIl Claims

Title VII provides that “[i]t shall be annlawful employment practice for an employer—
(2) to fail or refuse to hire or to discharggyandividual, or otherwisé discriminate against
any individual with respect to his compensati@nms, conditions, or privileges of employment,
because of such individual's race, colorgieh, sex, or national @in.” 42 U.S.C. § 2000e—
2(a)(1);accordUniv. of Tex. Sw. Med. Ctr. v. Nassar— U.S. ——, 133 S.Ct. 2517, 2525, 186

L.Ed.2d 503 (2013)yance v. Ball State Univw— U.S. , 133 S.Ct. 2434, 2440, 186

L.Ed.2d 565 (2013)Desert Palace, Inc. v. Costa39 U.S. 90, 92-93, 123 S.Ct. 2148, 156
L.Ed.2d 84 (2003). For Title VIl and § 1981 discnmation claims, the Fifth Circuit held that

adverse employment actions consist of “ultimertgloyment decisions” such as hiring, firing,

9 Plaintiff Jackson’s probatioofficer stated in her deposition that skeaived two calls from Glen Graves on June
25 and 28, 2012. (Doc. 35-6 at 3.) Defendant represents the purpose of these calls retatedestitfation of

Jamey Myles, who was ultimately terminated for his actiorisignincident. (Doc. 38 at 5.) It staunchly denies that
the calls by Graves were to investigate the conditions of Plaintiff Jackson’s pardEmey Myles stated in his
deposition that he placed a call to his friend Jason Hoagmdrthe time Plaintiff Jackson was sent to Arkansas for
training, but was unable to recall the exact date, but suggests it was around the time of Plaintiff Jackson’s trip to
Arkansas, which occurred April 30, 2012. (Doc. 35-6 at 12.)
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demoting, promoting, granting leave, and compensaliagMcCoy v. City of Shrevepon92

F.3d 551, 560 (5th Cir. 2007Alvarado v. Tex. Rangerd92 F.3d 605, 612 (5th Cir. 2007);

Pegram v. Honeywell, Inc361 F.3d 272, 282 (5th Cir. 2004). Additionally, the Fifth Circuit has
held that a transfer or reassignment can be the equivalent of a demotion, and thus constitute an
adverse employment actioBeeAlvaradq 492 F.3d at 612-1%junt v. Rapides Healthcare Sys.,
LLC, 277 F.3d 757, 770 (5th Cir. 2001) (“A job trandfeat includes a shift change that involves
changes in duties or compensation or can bectibgly characterized as a demotion may be an
‘adverse employment action’....”).

“The purposes of Title Viare to achieve equality efnployment opportunity and to
make persons whole for injuries suffered on aot@f unlawful employment discrimination.”
Floca v. Homcare Health Servs., In845 F.2d 108, 111 (5th Cir. 1988) (citiAtbemarle Paper
Co. v. Moody422 U.S. 405, 417, 95 S.Ct. 2362, 45 L.Ed.2d 280 (193&¢)alsdNassar —

U.S. ——, 133 S.Ct. at 2522.

The Fifth Circuit has explained:

The Title VII inquiry is whether thdefendant intentionally discriminated

against the plaintiff. [When there is doect evidence of discrimination, claims

are] analyzed using the framework set fortiMicDonnell Douglas Corp. v.

Green 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed. 2d 668 (1973). Under this

framework, a plaintiff must first eate a presumption of intentional

discrimination by establishing@ima faciecase. The burden then shifts to the

employer to articulate a legitimate, nondistnatory reason for its actions. The

burden on the employer at this stageoi® of production, not persuasion; it ‘can

involve no credibility assessment.’ "tlie employer sustains its burden, phiena

faciecase is dissolved, and tharden shifts back to the plaintiff to establish

either: (1) that the employer's proffereghson is not true big instead a pretext

for discrimination; or (2) that the engyler's reason, while true, is not the only

reason for its conduct, and another “mdiivg factor” is the plaintiff's protected

characteristic.

Alvaradq 492 F.3d at 611 (citations omittedge also Williams v. Clegg’s Nursery, LLXD.

13-567, 2016 WL 3702978 at *11 (M.D.La. July 7, 2016).
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To overcome a motion for summary judgment dntke VII claim, Plaintiffs must first
establish, by a preponderance of the evidenpanaa faciecase of discriminatiorMcDonnell
Douglas 411 U.S. at 801-03, 93 S.Ct. 1817pAma faciecase is established once the plaintiff
has proven: (1) she is a member of a protechess; (2) she was qualified for her position; (3)
she was subjected to an adverse employmetian; and (4) she was replaced by someone
outside the protected class; ottle case of disparate treatmenthers similarly situated were
treated more favorablyVilliams 2016 WL 3702978 at *11 (quotiriginnis v. Board of
Supervisors of La. State Unig5 F. Supp. 3d 864, 875 (M.D.La. 2014)). Oncepttima facie
case is established, there exists a presumptidrsofimination, which ta defendant must rebut
by articulating a legitimate, nondisgrinatory reason for its actionglcDonnell Douglas411
U.S. at 802, 93 S.Ct. 181Neinecke v. H & R Blogle6 F.3d 77, 83 (5th Cir.1995) (citifigex.
Dep't of Community Affairs v. Burding50 U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d 207
(1981)). “The [employer] must clearly set forthrough the introduction @dmissible evidence,
reasons for its actions whichif, believed by the trier of factwould support a finding that
unlawful discrimination was not the cause of the employment acBauér v. Albemarle Corp.
169 F.3d 962, 966 (5th Cir. 1999) (quotiag Mary’s Honor Ctr. v. Hick§09 U.S. 502, 507,
113 S.Ct. 2742, 2747, 125 L.Ed.2d 407 (1993)) (emphasis in origiaetrdVaughn v.
Woodforest Bankg§65 F.3d 632, 636 (5th Cir. 201Brown v. Bunge Corp207 F.3d 776, 781
(5th Cir. 2000). If the employerarries its burden, then the plaintiff must come forward with
evidence establishing its proffered motive istpktual for discrimination; however, mere
speculation and an employee's personal belief aréfigisnt to create a fagssue as to pretext.
See Douglass v. United Services Auto. AF9r+.3d 1415, 1430 (5th Cir.1996) (en banc) (“It is

more than well-settled that an employeaelsjsctive belief that he suffered an adverse
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employment action as a result of discrimioatiwithout more, is not enough to survive a
summary judgment motion, in the face of proof showing an adequate nondiscriminatory
reason.”)superseded by statute on other grounds asgeized by ACS Recovery Servs., Inc. v.
Griffin, 676 F.3d 512, 521 n. 5 (5th Cir. 2012).
i. Plaintiffs’ disparate treatment claims
Plaintiffs each raise a claim of intentional disgnation based on thetiace in violation of

Title VII. Disparate treatment discriminati@adresses employment actions that treat an
employee worse than others based on the empsosa®, color, religion, sex, or national origin.
See Pacheco v. Minet448 F.3d 783, 787 (5th Cir. 2006) @mal citations omitted). Proof and
finding of discriminatory motive is requirettl. “The burden of establishingpima faciecase
of disparate treatment is not onerous. Tlaenpiff must prove by a preponderance of the
evidence that she applied for an available position for which she was qualified, but was rejected
under circumstances which give rise toiaierence of unlawful discriminationBurding 450
U.S. at 253, 101 S.Ct. at 1094. If a plaintiff estdt@sa prima facie case, the burden then shifts
to the defendant “to rebut the presumptiomistrimination by producing evidence that the
plaintiff was rejected, or someone else was preferred, for a legitimate, nondiscriminatory
reason.’ld. The defendant need notrpeade the court that it was actually motivated by its
proffered reasons, but it is raged to “clearly set forth, thrayh the introduction of admissible
evidence, the reasons for plaintiff's rejectiaom’a “legally sufficient [manner] to justify a
judgment for the defendantd. at 255, 101 S.Ct. at 1095. If thefeledant meets this standard,

[t]he plaintiff retains the burden glersuasion. She now must have the

opportunity to demonstrateahthe proffered reason waot the true reason for

the employment decision. This burden now merges with the ultimate burden of

persuading the court that she has beervittim of intentional discrimination.
She may succeed in this either directly by persuading the court that a
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discriminatory reason more likely moated the employer or indirectly by
showing that the employer's profferexplanation is unworthy of credence.

Id. at 256, 101 S.Ct. at 1095 (quotiMgDonnell Douglas411 U.S. at 804-05, 93 S.Ct. at 1825-
26.)
a. Plaintiff Haynes’s racial discrimination claims
Plaintiff Haynes alleges Defendadliscriminated against him when it passed him over for the

Shift Coach job in Project Diamond. (Doc. 23 atHe)argues he had superior credentials and
seniority than the employees who were selédor the Shift Coach positions, and the only
plausible explanation for Defendanactions is that it discrimated against him on the basis of
race. (Docs. 23 at 4; 35 at 6; 44 at 2.) He argues jobs wardeavto individuals in the “good
ol’ boy network”, and managers for Defendant awarded jobs to their white friends. (Doc. 35-1 at
4.) He acknowledges that Greg Johnson anuhi(éVlyles, both black employees, were offered
the Shift Coach position ahead of him, but rteims they were offered the positions because
Defendant wanted to “set [them] up to fail.”d@ 35-1 at 19.) He refers to Johnson and Myles
as “tokens” and argues that

if [Defendant] put[s] a few black peopie positions, then you don’t have to be

here for a discrimination lawsuit. We say, well, we’'ve got some here. They’re not

that ignorant that they’re gog to negate all of the black people. When you've got

all of these black pmple applying, you've got to dast look like you're doing it

right.
Id. He further argues that regéeds of his qualificationseveral of the white employees selected
for the Shift Coach position had worse quedifions than he possessed, including:

David Morris who has no educatioadkground, no specialized training in

leadership. All he did was special proje¢ie has no extraordinary people skills.

You've got Brenda Allen, no edudan, no educational background, horrible

people skills, which is indicative tier performance today. You have Terry

Hotard, horrible people skills, which isdicative of his past history with work

relationships. He has no educationatkground, no specialized skills. All of
those people were selected ahead of me. And then you've got Jon Stalder, he has
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somewhat comparable skills. He doesn’t have the [tenure] that | have, but

according to the stipulations set by [Defemijlahe wasn’t eligible for the project

because he had disciplinary actionghin the five-year window.

So you have got one employee with somatndomparable experience that should

have been disqualified according toefiendant’s] standard because he had a

disciplinary action in his file within #five-year window. Sbasically, you've

got three individuals that shouldn’t have ewsm®n considered for that project that

[were] selected ahead of an individual that was head and shoulders above them...
(Doc. 35-1 at 10-11 (quotinigoc. 35-3 at 12-13).)

Defendant argues thattadiugh Plaintiff Haynes met the mimum qualifications for the
Shift Coach job, it “did not believe that [he] watatevely equal in qualitations to some of the
other applicants.” (Doc.28-2 6t) It notes the suggtsn it was racially discriminatory in its
hiring practices contradicts the fact thatfiiered the Shift Coach position to two black
employeesld. at 7. It also notes thata?htiffs were not the only osedissatisfied with the job
placements in Project Diamond, and that theodriled numerous grievances on behalf of both
black and white employeédlsl. at 8. It maintains that the enggkes selected for the Shift Coach
job before Plaintiff Haynes weraore qualified under the new adiae work system, and that its
reasons for selecting these individuals weredrway based upon a racias. Accordingly, it
argues that even assuming Plaintiff Haynes can makiena faciecase of discrimination, he
cannot carry his ultimate burden of establisiideiendant’s proffered race-neutral reasons for
its hiring decisions were pretiefor a discriminatory motivdd. at 11.

Plaintiff attaches to his opposition to Deéant’'s motion for summary judgment several

evaluation sheets for the white employees védueived an offer for the Shift Coach jtas

well as his own evaluation sheet for the Tpokition. (Doc. 35-8 at 3363 39.) The Shift Coach

0 The attached evaluation sheet for Brenda Allen reflects she was initially evaluated for a Tech position. (Doc. 35-8
at 33.)
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position was evaluated on the following categote&ntrepreneurship & Thinking”;
“Adaptability & Collaboration”;“Initiative”; and “Knowledge & SKIs”. (Doc. 35-8 at 34-36.)
Terry Hotard’s evaluation reflects he reasv'High” marks in all the aforementioned
categoriesld. at 34. His evaluators expressed no camg&rith his capahties in the Shift
Coach position, and with regat@ his qualifications and expernce, they noted: “Led TORCH
process in T/T Converting, willing to push statju®, open to change, Safety Instructor, Audit
Team Member, Represents facilitysister facilities, NEO instructor, WATCH lead in Towel
Converting, good challenger, High integrityyyestrong communicator” and noted “MBM
selection process, supervisory review and Dianteeldction Team feel Ik Terry will be a very
strong candidate for Shift Coach positiot”
David Morris also consistently receid “High” marks in all categoried. at 35. With regard

to his qualifications and expence, the evaluators wrote:

Has taken the lead on multiple projects w/in the dept. (dust collection and

Combustible Dust Team), leads Trainirftpe for the last 18 months for the T/T

Department, leads Convergance [sicTiit Area, comfortable communicating w/

peers and management, enters department PSQ documents, very knowledgeable

on and understand day to day businesssyagubd computer skills, Leads annual

SOP review for Converting.
Id. The expressed no concerns for his performance, and proposed “MBM selection process,
supervisory review and Diamond|&etion Team feel like David M be a very strong candidate
for Shift Coach position.Id.

Jon Stadler likewise receivédigh” marks across the boaridl. at 36. With regard to his

qualifications and experiencde evaluators remarked, “Bosess Management Degree, High

1 As noted above, Brenda Allen’s and Plaintiff Haynesicted evaluation was for the Tech position. (Doc. 35-8 at
33, 39.) While they were presumably evaluated on the sétaea as the employees considered for the Shift Coach
position, the portions of the document which state the criteria are blacked. dutus, for purposes of this motion,
the Court assumes the evaluations were based on the same factors.
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Level of interpersonal skilld/ery strong communication skills, High Level computer skills,
Willingness and ability to be creative when degihw' issues, Very wellespected and thought of
by co-workers, not afraid to challengeQLO Example), Respects others[’] opinionisl” They
expressed no concerns with his performancd,reoted “Feel like Jon will be successful in any
role.” Id. The evaluators noted in the Proposatisec “MBM selection process, supervisory
review, and Diamond Selection Team feel lika ill be a very sting candidate for Shift
Coach position.d.

Although Plaintiff Haynes doa®ot include similar evaluain sheets for Greg Johnson
and Kenny Myles, he nonetheless admits theybéack employees who were offered one of the
four Shift Coach positions. (Doc. 35-1 at 19 (gngtDoc. 35-3 at 37).) Johnson was first offered
a Shift Coach position, along with Hotard, Morris, and Stadler, and when he refused the offer,
Defendant offered the position to Myles. (Doc. 28tB.) It was only afteMyles also declined
the job that Defendant offered the pio# to white employee Brenda Alleld. at 9. Allen’s
attached evaluation (which was for the Tech tims) reflects that sihreceived two “High”
marks in the area of “Entrepreneurship & Thinking” and “Medium” marks in the remainder of
the categories. Under her qualifications angegience, the evaluators noted she is “self
motivated, respected by co-workers and mamesye, high humility and integrity, willing to
challenge the status quo, high attention taitlegreat team playeprevious converting
experience prior to GP, leads by example.” ((R%8 at 33.) Under areas of improvement, the
evaluators noted “Continue to develop technégal troubleshooting abilitse learn to give and
receive effective feedback, develop and fostBM culture in work activities[.]” Under the

Proposal section, the evaluators stated: “MBM selection proegssvésory review and
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Diamond Selection Team feel like Brenda Ww#l a very strong candidate for the Dry End
Technician position as agelt of his [sic] workhistory and performanceld.

Plaintiff Haynes also includdss own evaluation sheet, which was for the Tech position.
(Doc. 35-8 at 39.) He receiveddtt scores in the Entrepreneups& Thinking and Adaptability
& Collaboration categoriesd. He received a Medium score undiee Initiative category, and a
Low score in the Knowledge & Skills categolg. Under qualifications and experience, the
evaluators commented that he “Understdnasiness process adequwgtéhas] good computer
skills, [and is] able to communicate w/ co-workers[d’ Under areas of improvement, the
evaluators stated he: “needs to prioritize woekter, lead by example rather than by words,
develop technical skill level furtheconstantly in need of coacly even after his experience and
length of time in the department[Jd. Under its proposal section glevaluators stated, “MBM
selection process, supervisory review andrmnd Selection Team feel like Jeff will be a good
candidate for the Dry End Technician position as a result of the MBM interview and supervisory
review.” Id.

Although Plaintiff Haynes arggethat he “had not only me experience and education
than the individuals selected ahead of him”pffers only conclusory statements of his personal
beliefs and he has not established an objective basis for his contention that race was a motivating
factor in Defendant’s selections for the SKitiach position. The foregoing clearly demonstrates
that Defendant made offers for the Shift Copthto those individualerthom it believed would
be most successful in the positi Moreover, it demonstratesthondiscriminatory criteria upon
which the decisions were baseddaPlaintiff Haynes has failed &stablish that these delineated
standards were pretext for Defendant’s disanatory animus. Accordingly, Defendant is

entitled to summary judgent on this claim.
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b. Plaintiff Jackson’s racial discrimination claims

Plaintiff Jackson argues Defemdaliscriminated against him when it passed him over for
one of the top positions in Project Diamond mdiaof less qualified and less experienced white
employees. (Doc. 36 at 8.) He admits that although he put Shift Coach job as his first choice, he
only did so because of its higher pay rate, andibaeally preferred (al his skills were more
suited for) the Master Tech ptisn. (Doc. 36-4 at 27.)

Defendant argues that one of the reasons titfalackson was not selected for a Shift Coach
or Master Tech position in Project DiamondsaAmecause of his own admitted aversion to
leadership roles. (Doc. 29-2 at 13 (citingc. 36-4 at 27).) ABefendant explains:

Jackson admitted the only reason he listed Shift Coach as his primary choice was

because of the money. He only intendedtok another three to five years and

then planned “to be riding of in tharsset anyway... with a chunk of the cheese.”

[Doc. 36-4 at 27.] As mentioned, [Defemipwas looking to fill the Shift Coach

and Master Tech jobs with personsawvere interested in supervising and

training others and working hard to keaProject Diamond a success. They were

not looking to fill those jobs with pevas who only desired to make the most

money to enable them to coast into retirement.
(Doc. 29-2 at 13.) Additionally, tites Plaintiff Jackson’s evaltian summary, which stated that
he needed to “learn to challenge in a respectful manner,” and notes that Jackson admitted in his
deposition that he made a snarky remark iatnterviewers likel did not appreciatdd. (citing
Docs. 28-3 at 28; 36-5 at 14.) kmver, it cites Jackson’s deposition testimony in which he
states he did not want to bearsupervisory capacity becausedoes not “deal with B.S. very
well[,]” and argues this conflicts with the role thie Shift Coach and Master Tech, both of which
require an individual who is “dto deal objectively and well with employee problems and
conflicts.” Id. (citing Doc. 36-4 at 27.)

Furthermore, Defendant argues Plaintiff Jacksa@taim of racial discrimination is defeated

by the fact other similarly situated white employees, including Twana “Jo” Whittington and
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Wayne Grunewald, who worked the same positioinénsame department as Plaintiff Jackson,
and who had the same start date and thus hadl sspiarity, both listed Mast Tech as their top
job choice, and both were offeredly Tech jobs. (Doc. 29-2 at 13t)also notes a third white
employee, Randall Arnone started just a feanths after Plaintiff Jackson, Whittington, and
Grunewald, and who also listed MasTech as his first choice/as only offered a Tech position
in Project Diamond. Finally, it points the fact that “fie of the original twelve try end Master
Techs were minorities, three blacks and two Hisguliand “two of the original eight wet end
Master Techs are black[.]tl. at 17. Based on the foregoing,fBredant concludes Plaintiff
Jackson cannot establish racial discriminatios ti@ motivating factor behind his failure to
secure a top position in Project Diamond.

Unlike Plaintiff Haynes, Plaintiff Jackson dorot provide the evaation sheets for the
employees who he alleges received offensdok as Master Techs despite their inferior
gualifications. However, Defendant attaches as an exhibit to its motion for summary judgment
Plaintiff Jackson’s evaluation sbt, which reflects he receivéidigh” marks across the board,
except in the category of Knowledge and Skiltswhich he received a “Medium” scol&(Doc.

28-3 at 28.) Under his qualifitans and experience, his evas stated: “was electrical
engineering major @ Southern Ueisgity, shown ability to lead ithe past, able to communicate

w/ co-workers and management, shown thdtghid learn new technology in the padd’

Under areas of improvement, they noted, “needs to work on his integrity and humility, become a
leader by example, foster and develop MBM wndtin his actions, learn to challenge in a

respectful manner[.]” Under th@oposal section, the evaluaiiteam stated: “MBM selection

2 plaintiff Jackson’s evaluation sheet reflects he wasgbevaluated for the Dry End Technician position. (Doc.
28-3 at 28.) As was the case in Plaintiff's Hayneswatan sheet, the row listing the specific categories is blacked
out, and therefore this Court is left to assume the categori¢he Tech evaluations mirror those for the Shift Coach
evaluations.
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process, supervisory review and Diamond Seledimam feel like Gerald will be a very strong
candidate for the Dry End Technician position as a result of his work history and performance.”
Id.

Defendant has clearly met its burden by proffgrample race-neutral reasons for its decision
not to initially offer Plaintiff Jackson a top position within Project Diamond. Plaintiff Jackson
has not come forward with any evidence outsitleis own conclusory allegations and personal
beliefs to demonstrate that Datlant’s proffered reasons were pretext for racial discrimination.
Therefore, it is clear Plaintifatkson cannot succeed on this claim.

In addition to his claim that arises out of Dedant’s failure to awartim a Master Tech or
Shift Coach position, Plaintiff Jackson also raisegeral broad and coneslory allegations that
Defendant “subjected so many black employtedlegal discrimination, harassment and
retaliation, [which] indirectly shows discrimihan[,]” and argues he has “come forward with
substantial evidence that the defendant’s preffeaeason was a mere pretext for discrimination
or retaliation.” (Doc. 36 at 3.) However, the prablaiith these allegations, is not only that they
are overly broad and fail to specify any predistances of discriminion, but he cites to no
specific part of the record; rah he merely cites to all sewg-two exhibits (375 pages) to
substantiate his claimsS¢e, e.g.Doc. 36 at 3, n. 20, 23, p. 4, n. 30.) As the Seventh Circuit has
so eloquently explained, “Judges are not likgsphunting for truffles buried in briefsJ.S. v.
Dunkel| 927 F.2d 955, 956 (7th Cir. 1991). This Cowgtléhes to scrutinize every page of the
record in minute detail in hopes of unearthinmealiscrete occurrences of discrimination.

In any event, Plaintiff Jacksatoesprovide the Court witlone specific allegation of
discriminatory practices when he alleges thatendant refuses to properly train him for the

Master Tech position. (Docs. 36-118&, 19; 36-4 at 13.) Heepresents that he is the only Master
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Tech who has not received formal training forgosition, and this facupports his allegations
of discrimination within the workplacéd. He argues this qualifiess an adverse employment
action that renders Defendantviolation of Title VII. Defendant has not responded to this
allegation in its reply brief.See generallypoc. 38.)

While this allegation, if true, isxdeed troubling, unfortunatefgr Plaintiff Jackson, the Fifth
Circuit “has consistently declined to find treatlenial of training caconstitute an adverse
employment action.Brooks v. Firestone Polymers, LLZ0 F.Supp.3d 816, 839 (E.D.Tex.
2014) (citingHollimon v. Pottey 365 Fed. App’x. 546, 549 (5th Cir.2010) (“[A] refusal to train
is not an adverse employmentian under Title VII.”) (citingShackelford v. Deloitte & Touche,
LLP, 190 F.3d 398, 406 (5th Cir. 1999Rpberson v. Game Stop/Babbagés? Fed. App’X.
356, 361 (5th Cir. 2005ert. denied548 U.S. 924, 126 S.Ct. 2982, 165 L.Ed.2d 986 (2006)
(finding no adverse employment action wherenglffiwas denied training on a computer
system);Shackelford,190 F.3d at 406 (finding no adver®mployment action where plaintiff
was denied access to trainingspecialized filing softwarePollis v. Rubin 77 F.3d 777, 779
(5th Cir. 1995). IrHollimon, the black plaintiff alleged he waubject to discrimination because
his white co-workers receivdthining that he was denied. 365 Fed. App’x at 549. The court
unambiguously found the plaintiff wanot entitled to relief on &se grounds because “a refusal
to train is not an adverse erapiment action under Title VIIId.

In light of clear Fifth Circuit precedentnd Plaintiff Jackson’s failure to provide any
statutory or jurisprudential support for his gh¢ion that Defendant®ilure to train him
constitutes an adverse employment action, teridinds Plaintiff Jackson’s failure to train
claim does not implicate any adverse employnaetion. Therefore, Plaintiff Jackson cannot

establish grima faciecase of employment discrimination because he fails on the third prong, as
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he cannot demonstrate an adeegsmployment action. AccordinglDefendant is entitled to
summary judgment on Plaintifadkson’s discrimination claims.
ii. Plaintiffs’ retaliation claims

Plaintiffs also assert a claim for retaliatiorviolation of Title VII. “Title VII's antiretaliation
provision forbids employer actiotisat ‘discriminate against’ an employee (or job applicant)
because he has ‘opposed’ a practice that Title VII forbidBuflington Northern & Santa Fe
Railway Co. v. White548 U.S. 53, 59, 126 S.Ct. 2405, 2410, 165 L.Ed.2d 345 (2006). (quoting
8§ 2000e-3(a)). “An employee has eged in activity protected und@&itle VIl if she has either
(1) ‘opposed any practice made @amlawful employment practicdsy Title VIl or (2) ‘made a
charge, testified, assisted, or participatedng manner in an investigation, proceeding, or
hearing’ under Title VII."Grimes v. Tex. Dep't of MentHlealth and Mental Retardatipi02
F.3d 137, 140 (5th Cir. 1996).

A plaintiff establishes a primfacie claim of retaliation by shong: “(1) he participated in
an activity protected by Title VI (2) his employer took an adise employment action against
him; and (3) a causal connection exists leetmwthe protected activity and the adverse
employment action.McCoy, 492 F.3d at 557. Ultimately, “Title Vretaliation claims require
proof that the desire to retate was the but-for cause of ttteallenged employment action.”
Univ. of Tex. Sw. Med. Ctr. v. Nassar U.S. —, 133 S.Ct. 2517, 2521, 186 L.Ed.2d 503
(2013). For an employment actiotasbe considered adverse irttontext of a retaliation claim,
they “must be harmful to the point that theguld well dissuade a reasonable worker from
making or supporting a charge of discriminatioi/hitg 548 U.S. at 57, 126 S.Ct. at 2409. The
antiretaliation provision is ndimited to harm incurred in the workplace; an employer “can

effectively retaliate against an employee by takiotions not directly retad to his employment
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or by causing him harmutsidethe workplaceWhite 548 U.S. at 63; 133 S.Ct. at 2412
(emphasis original) (citation omitted).
A. Plaintiff Haynes'’s retaliation claim

As noted above, Plaintiff Haynestetaliation claim arises oatf his allegation that he was
demoted from a set-up shift leader/supervEasition which paid $34.50 per hour to a machine
operator, which paid $23.00 per hour as a eqnence of his complaints of the illegal
discrimination taking place in Defendant’s workplag€Doc. 23 at 6.) He argues that
Defendant’s notion that Billy Beasley wasaware he filed an EEOC charge “defies
commonsense and the practices amd@dures of the GP workplack¥.{Doc. 35 at 9.) He
further argues the fact he returned to the SPwich job after three months of working as an A
Operator was Defendant’s disingenuous attamptscape liability from a retaliation sud. at
10.

Defendant argues it is entitled to summargygment on this claim because Plaintiff Haynes
“cannot establish his ultimate burden of provingnional retaliation'and contends the sole
reason he was temporarily transferred badkisamperator position wadsdue to the significant
number of vacancies existingtime Tissue Converting Departmeviten employees transferred
to Project Diamond and the hectic state in theadenent due to the shutdown of the old tissue
machine.” (Doc. 28 at 2-3.) Specifically, it alleges that the employees selected for positions in
Project Diamond transitioned to their new positions in wéeggnning in February 2012. (Doc.

28-1 at 11; 28-2 at 18.) On April 9, 2012yave of employees, including Twana “Jo”

13 pPlaintiff Haynes sufficiently alleged a claim rettaliation in his amended EEOC charge. (Doc. 1-1.)

14 However, Plaintiff Haynes does not sufficiently support #liisgation, as he cites to all 72 of his exhibits (382
pages) in support of his contentio8egDoc. 35 at 9, n. 98.) As discussed above, “[jjludges are not like pigs,
hunting for truffles buried in briefslJ.S. v. Dunkel927 F.2d 955, 956 (7th Cir. 1991). The Court will not scour
through hundreds of pages of exhibits in hopes of uncovering information that suggests Defarglanent
“defies commonsense.”

36



Whittington, an A Operator in the Tissue Cortireg Department, transferred to Project
Diamond.Id. Whittington’s transfer left the Tissue Converting Department in need of an A
Operator; Haynes had previously worked ag\@perator, and was therefore qualified to
temporarily fill the positionld. It further represents that although Whittington did not last in
Project Diamond and ultimately returned to AeOperator job in the Tissue Converting
Department, the department nonetheless remained staffed. (Doc. 28-1 at 12; 28-2 at 19.) It
maintains Haynes was not the only one called up@etfiorm a different job during this time, as
“many employees in the department were askqrbttorm different or additional duties.” (Doc.
28-2 at 19.) Additionally, Defendant points toaB&y’s sworn declaration which avers he had
no knowledge Plaintiff Haynes’'s EEOC charge. (d&8-2 at 19; 28-6 at 2.) According to
Defendant, it follows that Plaintiff Haynesroeot establish a causadnnection between the
adverse employment action and the protected candnd it is therefore entitled to summary
judgment on this claim. (Doc. 208-2 at 19.)

On this claim, Plaintf Haynes has establishegpama faciecase of retaliation. He has
clearly demonstrated that: (1) he participatedriractivity protected by Title VII when he filed a
charge of racial discrimination with the EE@@d (2) that he suffered an adverse employment
action when he was demotedth@ A Operator job and receivad $11 per hour reduction in
pay. Additionally, he has alleged sufficient facts to magdraa facieshowing of a plausible
causal connection between BEOC charge and his demoti@eeMcCoy, 492 F.3d at 557.
Therefore, the burden shifted to Defendant to rebypitmsa faciecase, which it may do by
producing a legitimate, non-discringtory reason for placing PlaiifitHaynes in the A Operator
position.McDonnell Douglas411 U.S. at 802, 93 S.Ct. 1817.fBedant’s burden is one of

production, and Defendant saigsf its burden by alleging that the Tissue Converting
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Department was short-staffed and required mo@p&rators than were currently working in the
department, and because Pldirtiaynes had ample experiencerkiag as an A Operator, he
was asked to temporarily fill the position. (Docs.128t 12; 28-2 at 19; 28-6 at 1-3.) It alleges
that the return of Whittington tilve Tissue Converting Departmend aiot restore the staff to its
original numbers, and even after her return, BfaiHaynes was still needed as an A Operator to
adequately staff the departmelok. It notes he resumed work &gift Coach job three months
later, when the department was properly stafigdn support of its position, Defendant cites to
Beasley’s declaratiom which he states:

Although Ms. Whittington subsequentlytuened to the Tissue Converting

Department, we were still short-handend @hus, we still needed Mr. Haynes to

perform his A Operator job. Indeed, a®ld Mr. Haynes in an April 2012 email,

“We are still going to have to backfill to Diamond for the folks that have come

back. We still don’'t have the number ofopée to start reducing the number of

folks on a 6X3 rotation or to have 4 setslpft leaders. We still need your help

on the rewinder right now.”

(Docs. 28-1 at 11-12; 28-6 at 1.) Defenddtdached a copy of that email, dated April 24, 2012,
to Beasley’s declaration. (Do28-6 at 3.) Accordingly, Defendasatisfied its burden, and
Plaintiff Haynes must now prove its proffeneubtive was pretextudbr unlawful retaliationSee
Alvaradqg 492 F.3d at 611.

In an attempt to rebut Defendant’s contentions, Plaintiff Haynes makes broad, conclusory
allegations that their nondiscriminatory reasons pretextual and alleges Beasley and McCaskKill
simply wanted to punish him. (Doc. 35 at 9-18€ cites testimony from his own deposition and
his affidavit to support his claimSpecifically, he cites the following:

Q: Are you asserting a retalidgion claim in this case?

A: That's what | was getting to. Réittion was when we separated, when we

went to the Diamond, the individualdeseted to the Diamond who accepted the

positions that they had, well, they weatthe Diamond process. | chose not to go

because | had already suffered enough humiliation and embarrassment. There’s
no way that | would put myself throughetlemotional trauma of having to go and
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take an entry level position. Not onlyowld it be a financial hardship, but it
would be a detriment to me as a person having to enduure [sic] the ridicule of
having to take something like that.

So now, to make a long story short,amh went to the bath area, | stayed
where | was. | was a shift supervisor which was an hourly position, which paid |
think at that time $34 an hour, $35 an h@&wo.immediately when | went to the
other position, and | stayed where | was because at that time | was set up, and
everybody who left went to the Diamorahd | stayed. So immediately when |
went to the other position, they demoted to an operator which was an $11 an
hour reduction. | say, why are you demgtime to an operator? | trained
everybody that stayed in the job. | traine@mpnindividual thastayed in the job. |
personally trained them. So you arking the senior guy with all of the
experience, you are giving me an $1lhanr reduction, you are forcing me back
on a job which I hadn’t done in years so—and then you are demoting me? They
said, well, we need you out here, we nged to be working on the job I was like,
what are you talking about? What abolibalthese other individuals who have a
couple of months experience, and I've got 12 years, 13 years, and after they
demoted me to a lower position, and thesytkaid, well, we need an operator, so
when Jo Whittington came back, | said, yymi an operator. They said, no, we
still need you in the postn. Basically, what they were saying is we're going to
show you because when | filed thossadimination papers, they humiliated me.
They had me going out there when Isaasupervisor working in dirt, dust
everywhere. They basically tried to humiliate me in front of my peer group.
That’'s what they did.

Q: When you're talking about the discrimination papers, you're talking

about your EEOC charge?

A: EEOC papers.

Q: Now, who are you alleging demoted you?

A: | know that Chuck McCaskill was a part of my false documentation, James
Mylkes was a part of my false documerdgatiand Billy Beasley was a part of that
process.

Q: Now, what are you talking aboutwhen you say “false documentation’?

A: Which means they liedlahrough my interview shest They lied on all of the
documentation that pertains to inquiring about being selected to the Diamond
process. They fabricated all kind of lies my papers which they thought | would
never see.

Q: Well, what does that have to do with your alleged demotion once you went
back to your other job?

A: Chuck McCaskill had primary rpsnsibility. Billy Beasley had primary
responsibility because they weren't sebecto the process, so the demotion had
everything to do with Randy Hetland, Chuck McCaskill and Billy Beasley, but
they conferred with the people from tblel department because even though they
are part of another department, they're still in cahoots with each other. They still
communicate with each other, so...

Q: What evidence do you have that Chucand Billy talked to people over in
Diamond?
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A: Because they still conversate wittem. The comments was in conjunction
with each other. Even with the comments they had, the comments on all of my
documentation which | saw later, they coincided with each other.

Q: Do you know if Jamey told Chuck and Billy to demote you?

A: No.

Q: Do you know if anyone told them to demote you?

A: No, no. | know that Chuck waspart of that process.

Q: ...I'm going to hand to you and you attorney a document that | have
marked as “Exhibit #33,” and this is ane-mail you produced to us in this
lawsuit; correct?

A: Give me a second to read it.

Q: Sure.

A: Yes. They were indicating that theyere one operator short, and that was the
reason why they had put me into thatipos. To show that there were lying, Jo
Whittington came back. They retrieved the operator they were short, and they
still left me in that position. So if you're only one operator short, and you
indicated that you need one more oparaind you could put me back in my
position, when Jo Whittington declined to be a part of the Diamond process, came
back to original operation, they stiliftene in my position because | hadn’t
finished my little tenure yet. ®y still wanted to punish me.

Q: They wanted to punish you for challenging Chuck?

A: Absolutely.

(Doc. 35-3 at 17-18, 50.)

GP’s discrimination, harassment and retaliation involving Twana “Jo”

Whittington is as follows:

Billy Beasley and Chuck McCaskill first séat that they needed another operator.

When Jo Whittington returned to be an @&ter, they did notnove me back to

the position in which | was most expenced. Instead they demoted Brandon

White to teach me a lesson. They left Skihes in the supervisory position being

junior to me and didn’t allow Jasondrssard to assume the position which he

was qualified for. They were deliberatelgt going to allow me to return to the

Shift Leader position undany circumstances. All dhese people are white.
(Doc. 35-6 at 21.)

Despite Plaintiff Haynes’s vehement insistetiw the above supports a finding of pretext

sufficient to defeat a motion f@ummary judgment, a review thfe exhibits he cites in support
of his position and of the record as a whole abtieat his contentions are merely speculation and

statements of his personal beliefs. He has citedefinitive (or even plausible) evidence that
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Beasley, McCaskill, or others he alleges wesponsible for his demotion had any knowledge
of his EEOC filing, and he ierefore unable to establialcausal connection between his
protected activity and adverse employmenioac His conclusory allegations and personal
beliefs are insufficient to establish Defendamiondiscriminatory reasons were pretextGale
Douglass 79 F.3d at 1430. Accordingly, Defendant isitted to summary judgment on Plaintiff
Haynes’s retaliation claim.

B. Plaintiff Jackson’s retaliation claim

As discussed above, Plaintiff Jackson alldgefendant retaliatedgainst him when it
caused his probation officer to be notified abostthp to Arkansas, which he alleges was in
furtherance of a conspiracy ¢atch him in violation of his pbation. Defendant argues Plaintiff
Jackson failed to mention any retaliation badadn in his EEOC charge, which solely alleged
racial discrimination on the grounds he was pdssver for the Master Tech position, and
therefore his claim is not properly before theu@, and in any event, he suffered no adverse
employment action as a result of this incidl€Doc. 29-1 at 9; 14-750, Doc. 1-2 at 1.)

Raising a claim with the EEOC is a jurisdictional prerequisite to anthe ony Title VII suit. 42
U.S.C. § 2000e-16(cBrown v. GSA425 U.S. 820, 833, 96 S. Ct. 1961, 1968, 48 L.Ed. 2d 402,
411 (1976)Ray v. Freemars26 F.2d 439, 442 (5th Cir. 1980)offman v. Boeings96 F.2d
683, 685 (5th Cir. 1979). A judicial complaihiat does not allege the exhaustion of
administrative remedies is subject to dismissak 3tope of a judicial complaint is limited to the
scope of the EEOC investigation which can reasonablgxpected to grow out of the charge of
discrimination.Sanchez v. Standard Brands, |31 F.2d 455 (5th Cir. 1970). The Fifth Circuit
in SancheZurther explained:

The logic of this rule is inherent indfstatutory scheme of Title VII. A charge
of discrimination is not filed as a prelinary to a lawsuit. On the contrary, the
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purpose of a charge of discriminatisrto trigger the investigatory and
conciliatory procedures of the EEOGnce a charge has been filed, the
Commission carries out itavestigatory function and attgts to obtain voluntary
compliance with the law. Only if the EEXXails to achieve voluntary compliance
will the matter ever become the subjectofirt action. Thus it is obvious that the
civil action is much more intimately rea to the EEOC investigation than to the
words of the charge which originallyggered the investigation. Within this
statutory scheme, it is onlggical to limit the permissible scope of the civil
action to the scope of the EEOC inveatign which can reamably be expected

to grow out of the charge of discrimination.

A more exacting rule would be desttive of the logic of the statutory
scheme, for it would impede the alyilidf the Commission to effect voluntary
compliance. If an alleged discriminator knéhat a particular issue which was the
subject of EEOC conciliation efforts cout@ver be the subject of a civil action,
his incentive toward voluntargompliance would be lessened.

Sanchez431 F.2d at 466.

However, the scope of the inquiry is not lindit® the exact charge brought to the EEOC.
Stewart v. May Dep't Store294 F. Supp. 2d 841, 848 (M.D. La. 2003). The plaintiff's cause of
action may be based, “not only upon the specibimplaints made by the employee's initial
EEOC charge, but also upon any kind of discrirtiaralike or related to the charge's allegations,
limited only by the scope of the EEXnvestigation that could reasably be expected to grow
out of the initial chages of discrimination.Fine v. G.A.F. Chem. Cor®95 F.2d 576, 578 (5th
Cir. 1993).

In this case, while the threat an employer contacting ongisobation officer in retaliation
for filing a complaint with the EEOC “could welissuade a reasonable worker from making or
supporting a charge of discriminati6 Plaintiff Jackson’s failure tallege a retaliation claim in
his EEOC charge procedurally defaults thisrolaas he did not exliat his administrative
remedies. Unlike Plaintiff HayneBJaintiff Jackson did not tar amend his EEOC charge to

allege a claim of retaliation. Thus, while kisarge unquestionably put Defendant on notice of

his discrimination claim, a retaliation alaibased on the phone call to Bush could not
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“reasonably be expected grow” from his filing.Sanchez431 F.2d at 466&ine, 995 F.2d at
578. In short, because Plaintiff Jackson omitted from his EEOC charge any allegation that could
reasonably be construed as alrati@n claim, his claim is ngtroperly before this Court and
Defendant is entitled to summarydgment on his retaliation claim.
IV.  Conclusion
Accordingly,IT IS ORDERED that Georgia Pacifid,LC’s Motions for Summary
Judgment (Docs. 28-29) are GRANTED; diidS FURTHER ORDERED that Plaintiffs

Jeffrey Haynes’s and Gerald Jackson’s claim®£a&MISSED WITH PREJUDICE .

Signed in Baton Rouge, Louisiana, on September 29, 2016.

JUDGE JCHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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