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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

TELISHA M. CAIN,
Plaintiff,

CIVIL ACTION

No. 3:15-00351-JWD-EWD
VERSUS

HALLMARK CARDS, INC.,
Defendant.

ORDER ON DEFENDANT’'S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Before the Court is the Motion for Summaludgment (“MSJ”), (Doc. 16), filed by
Hallmark Cards, Inc. (“Hallmark” or “Defendant”Ms. Telisha M. Cain (“Cain” or “Plaintiff”)
has countered with the Memorandum in Ogipms to Summary Judgement (“Opposition”).
(Doc. 20.) Hallmark has responded with gogRgeMemorandum in Support of Motion for
Summary Judgment (“Reply”jDoc. 22.) The crux of the slpute between Plaintiff and
Defendant (collectively, “Parties”), astigulated in the MSJ, Opposition, and Reply
(collectively, “Motions”), is a twenty-linpoem, penned in free verse, by two seemingly
different hands seven years apart.

Briefly summarized, the MSJ advances a simple argument based on a single asserted fact,
one supported by the affidavits, drafts, and othaterials appended aghibits to this
dispositive motion. Because an employee of idatk, Ms. Diana Manning (“Manning”), wrote

a certain poem (“Hallmark’s Poem”) in 1998har capacity as one of Defendant’'s many
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contract writers and her employer commengtitzing it in 1999, Hallmark could not have
copied Plaintiff’'s substantiveliglentical version (“Plaintiffoem”), first written in 2005 and
published on May 19, 2005. Based on this uncontteddact, Hallmark cannot be liable for
copyright infringement in violatioof the Copyright Act of 1976 (“Act’}.With Plaintiff having
provided no evidence to dispute thentral claim, she has failéal clear the minimum hurdle set
forth in Federal Rule of Civil Procedure 5&nd Defendant merits sumary judgment in its
favor. Naturally, Plaintiff contends otherwisConceding that shcreated and published
Plaintiff's Poem no earlier than the spyiof 2005 on www.poetry.com (“Website”), she
nonetheless contends that she is the rigbtimer of Hallmark’s Poem, her uncontested
copyright having been infringed by Defendant’s nearly indistinguishable poem.

On this issue, the Act, asiginally written and as longanstrued, is clear. A plaintiff
alleging copyright infringement bears the ¢bem of proving not only ownership of a valid
copyright but also the copying by the relevant ddént of constituent elements of an original
work that has been so protected. As Plaintiff hat provided more than conclusory assertions
and unsubstantiated allegationgamding these threshold requirents after the end of fact
discovery, no evidence for the non-movant on essesiements of her claim can be mined from
a now closed record. As a matter of law, hogreRRule 56 demands more than a scintilla. For

these reasons, as more fully detaietbw, the MSJ must be granted.

1. BACKGROUND

! The specific provisions of the Act, set fomh17 U.S.C. 88 101-810 inclusive, are referred to
in this ruling as “Section []” of§ []” unless otherwise noted.

2 In this ruling, any and all ferences to “Rule” or “Rules” arto the Federal Rules of Civil
Procedure unless otherwise noted.
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A. RelevantFacts

On May 19, 2005, Cain submitted Plaintiffs Poem, entitled “I'm Falling in Love with
You,” to the Website. (Doc. 20 atdee also, e.gDoc. 1 at 2; Doc. 1-at 1; Doc. 3 at 1.)
Nineteen days later, the Website informealifiiff that her poem had been selected as a
semifinalist in one of this organization’s internoatl contests. (Doc. 20 at 1, 7-8; Doc. 1-1 at 5;
cf. Doc. 13.) In the letter so declaring, the WebsitBcated its intent tpublish Plaintiff's Poem

“on its own page in what promises to be onéhefmost highly regarded collections of poetry we

have ever published,” slated to be callgdrnal Portraits (Doc. 20 at 7 (emphasis in original);
Doc. 1-1 at 5 (emphasis in original).) While RI&f needed to incur no costs for this publication
to be effected, the Website required paytprior to delivery of a paper copy Bternal

Portraits, “welcom[ing]” her order and “guarantee][iridjer “satisfaction.” (Doc. 20 at 7; Doc.
1-1 at 5.) Regardless of her decision, asl#tisr further explained, dpite this forthcoming

publication, Plaintiff “retain[ed{he copyright to . . . [her] omvwork of art.” (Doc. 20 at 8

(emphasis in original); Doc. 1-1 at 5 (emphasieriginal).) FurthermoreCain had to expressly
certify that her piece was an “original wonkia her initials on an addendum, though no such
initials appear in the copy provided to the QGo(IDoc. 20 at 9; Doc 1-at 6.) Per the Opposition,

the Website allegedly claimed that more than 700 million authors and publishers had “access to

view other peoples’ work on . . . [its] website{Doc. 20 at 2.)

3 A copy of the Plaintiff's Poem appears asattachment to the Opposition, (Doc. 20 at 5), as
well as the complaint, (Doc. 1-1 at 2, 3).HallmarRoem can be found as an exhibit to the MSJ.
(Doc. 16-2 at 8; Doc. 16-3 at 5-6.)

4 The precise import of this claim is uncle@echnically, anythingosted on the internet,
assuming no restrictions are encoded, caviddged by any person with a web connection,
whether in Missouri, where Defendant’s headquardee located, or in Louisiana where Plaintiff
resides. This fact will prove dispositivBee infraPart 111.B.
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Not until March 28, 2013, however, did Plaithformally apply for a Certificate of
Registration with the United States Copyrigtitic2 (“Office”). (Doc. 20 atl2; Doc. 1-1 at 1.)
Eventually, Plaintiff's Poem did receive affical copyright designaon. (Doc. 20 at 12see
alsoDoc. 1-1 at 1.) Numbered TX 7-780-355, this designation became legally effective on May
24, 2013. (Doc. 20 at 12; Doc. 1-1 at 1.) More thaven years separated Cain’s submission of
Plaintiffs Poem to the Website and her filingtbé Certificate of Regtration, and more than
eight years passed before the former and the copyright’s formal registration with the Office.
(Doc. 20 at 12; Do. 1-1 at 1.)

Three years before Plaintiéf'birth, Manning began working for Hallmark as a contract
writer, a job she held until 2001. gb. 16-1 at 1; Doc. 20 at 12.nder the Act, her written work
during this period qualified as “works for hit@nd Hallmark, as her employer, thus owned
every line. (Doc. 16-1 at 2ee alsdoc. 16-2 at 2.) In May of 1998, Hallmark paid Manning
$3,200 for 16 works of poetry. (Doc. 16-1 as2g alsdoc. 16-2 at 2, 3—4.) Among this set was
Hallmark’s Poem, versions of which Hallmdr&s used in countless greeting cards since 1999.
(Doc. 16-1 at 2see also, e.gDoc. 16-2 at 2; Doc. 16-3 at) In particular, prior to 2005,
Defendant has distributed versions of HallmarRbem in various commercial establishments,
including pharmacies and grocery stores, teddhroughout the Baton Rouge metropolitan area.
(Doc. 16-1 at 2-3.) For support, Hallmark attaches the affidavits of Manning, (Doc. 16-2 at 1-2),
and Mr. Kenneth Rock, (Doc. 16-3 at 1-4), ¢émeployee who has worked for Defendant since
September 2, 1986, and now serves as its elsgd.eader, (Doc. 16-3 at 1). Copies of
Manning'’s original draft, records of sales, and niwaee also been provided to this Court and to

Plaintiff. (Doc. 16-2 af7; Doc. 16-3 at 8-32.)
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As Plaintiff claims, in May of 2006 andarch of 2013, she first saw greeting cards,
produced by Defendant, containing iterationglaflmark’s Poem. (Doc. 20 at 1.) She now
alleges that these versions could be nothingubatithorized copies #flaintiff's Poem, her own
original work. (d.) Thus, she contacted Defendant, demanding damages of several millions of
dollars as royalties and arjunction barring further sales oérds inscribed with any work,
including Hallmark’s Poem, similar to her ow{@oc. 1 at 2; Doc. 13 at 1.) In response,
Hallmark denied such copying, maintaining ttieg language on these cards was nothing but
iterations of Hallmark’s Poem, as originatlieated by Manning in the spring of 1998. (Doc. 16-
1 at 3-4, 6-7see alsdoc. 20 at 2.) Before and afteidltase, it provided Plaintiff with
evidence of its prior ownership and Manning’ierand even accused Plaintiff of violating

Hallmark’s copyright. (Doc. 16-1 at 5-6.)

B. Procedural Background

On June 24, 2014, based on these same faatg{ifflfirst sued Defendant for copyright
infringement. (Doc. 1, No. 14-cv-00389-JJB-RP)Brhis complaint was dismissed on April 14,
2015, due to Plaintiff's failure to properberve Defendant. (Do21, No. 14-cv-00389-JJB-
RLB.) On June 1, 2015, this case began Witintiff’s filing of a second pleading
(“Complaint”). (Doc. 1°) Hallmark answered on September 11, 2015, (Doc. 14), and docketed
the MSJ on October 30, 2015, (Doc. 16). Omposition followed on December 28, 2015. (Doc.
20.) The Reply was filed on January 11, 2qQD&c. 22.) A hearing on the Motions was

scheduled for April 27, 2016, at30 p.m. on April 18, 2016. (Doc. 23.)

® In this ruling, a docket number will only be provided when this Court cites to court documents
from another case’s docket, as it does so here.

® The two complaints are identicaCgmpareDoc. 1, No. 14-cv-00389-JJB-RLRjth Doc. 1.)
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C. Parties’ Arguments

Defendant argues for its MSJ’s success far interrelated reasons. Both arise from a
single fact, as Hallmark sees it: in Mayl898, Manning produced Hallmark’'s Poem, twenty
lines “substantially identical” t®laintiff's Poem, and Hallmark proceeded to use versions of this
poem in countless cards begingiin 1999. (Doc. 16-1 at 2-&f. Doc. 22 at 1, 2-3.) These two
factual contentions, Hallmark emphasizes, aesttd by two affidavits, sales records, and
multiple copies of the cards actually sold in gt seventeen years. (Doc. 16-2; Doc. 16-3.) In
the face of this evidence, Plaintiff has citectGertificate of Registration, dated March 28,
2013, and a registration made oidil only on May 24, 2013. (Doc. 20 82; Doc. 1-1 at 1.) But,
since the Act vests copyright whearer a work is “fixed in a tangible medium of expression,”
registration is irrelevant to wher copyright protection attachesagarticular work. (Doc. 22 at
3; see alsdoc. 16-1 at 3-5.) Regardless, per the Adisteation is “prima &cie evidence of the
validity” of a copyright only if “nmade before or within five yesiafter first pubtation of the
work.” (Doc. 22 at 3 (quoting § 410(chee alsdoc. 16-1 at 4-5.) Unfarhately for Plaintiff’s
case, as her own filings indicate, (Doc. 1; D2@), the gap between production and publication
and registration totalst least seven yearsee suprdart Il.A. In fact, by Hallmark’s reckoning,
Plaintiff has already concedd#uk crucial issue: that Pldiff's Poem dates to May of 2005,
(Doc. 20 at 1see alsdoc. 1 at 2), roughly seven yeargseafManning wrote the nearly identical
Hallmark’s Poent,(Doc. 16-1 at 1-3; Doc. 22 at 1, 4e@use copyright infringement under the

Act compels a plaintiff to prove both ownerslifga copyrighted material and actual copying by

" According to Defendant, Manning wrote the poia May of 1998. (Doc. 16-1 at 2.) According
to Plaintiff, she drafted it in May &f005, publishing it on the Website on May 19, 2005. (Doc.
1-1atl)
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another, this uncontested timeline renders it impds$or Plaintiff to prove the latter element.
(Doc. 16-1 at 3—4; Doc. 22 at 3r) sum, for two separateagsons—Hallmark claims ownership
of the only relevant copyrighnd dismisses the significance of PkHi’s belated registration of
her poem, and Plaintiff cannot prove copyingewtlits version predates her formulation—
Plaintiff now suffers from an absence of key evide as to essential elements of her asserted
cause of action. In such circumstances, Bélenilitates in favoof the MSJ’s granting.

Plaintiff, in turn, does not dispute Defendardtnstruction of the Act. Maintaining that
Plaintiffs Poem received copyrigptotection as soon as it wagated and embodied in tangible
form, she fixes May 2005 as the relevarted@Doc. 20 at 2.) Hallmark, she argues, has
presented no “proof of copyrightaind registration” bgither it or Manning which would verify
their story; at present, Hallmark’s Poéias only been alleged to date to 1998.) Meanwhile,
millions of authors and publishers, accordinghe Website, have access to the poetry that it
posts. [d.) Thus, having discounted Hallmark’s claregarding the origin of Hallmark’s Poem,
she implies no other explanation but deliber@pying from the Website could explain the
similarities between hgroem and Manning'’s creationd(at 3.) Hence, she asks not only for
dismissal of the MSJ but also a ruling estabfighier status “as the rightful owner” and her

entitlements to “all royalties” due under the Act for the infringement of her legitimate copyright.

(1d.)

. DISCUSSION

A. Governing Law
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1. Procedural Law: Rule 56

Under Rule 56(a), summary judgment is gelyeppropriate “if the movant shows there
IS no genuine dispute as to anyteral fact and the movant istéted to judgment as a matter of
law.” FED. R.Civ. P. 56(a)Wilson v. Tregre787 F.3d 322, 325 (5th Cir. 2015) (quoting Rule
56(a)). A dispute is “genuine” dong as “the evidence is suclatta reasonableny could return
a verdict for the nonmoving party”; a fact is “mat€riait “might affect the outcome of the suit
under the governing lawAnderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S. Ct. 2505,
2510, 91 L. Ed. 2d 202 (1986&¢ee also Ray v. United Parcel SeB87 F. App’x 182, 186 (5th
Cir. 2014) (citingAnderson477 U.S. at 248).

Axiomatically, a court construedl facts and evidence in thght most favorable to the
nonmovantHaverda v. Hays Cnty723 F.3d 586, 591 (5th Cir. 2018).response to another’s
motion, the nonmovant cannot rely on “[c]orsxbuy allegations, spelation, unsubstantiated
assertions, and legalistic arguments,” none “aqadte substitute for spific facts showing a
genuine issue for trial.TIG Ins. Co. v. Sedgwick James of Wa2i6 F.3d 754, 759 (5th Cir.
2002). still, “[w]hen both parties havatemitted evidence of contradictory factBudreaux v.
Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005), a court is bound to “draw all
reasonable inferences in favor of the mawving party” and cannot “make credibility
determinations or wgh the evidence,Reeves v. Sanderson Plumping Pro83Q U.S. 133,
150, 120 S. Ct. 2097, 2110, 147 L. Ed. 2d 105 (205#3;also Andersod77 U.S. at 248
(emphasizing the irrelevance of “[a]ny praofevidentiary requirements imposed by the
substantive law,” materialitinot a criterion for evaluating the evidentiary underpinning of

[factual disputes]”).
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Thus, “the court should give credence te évidence favoring the nonmovant as well as
that evidence supporting the moving party that is uncontradicted and unimpeached, at least to the
extent that that evidence comesnr disinterested witnesses.” 9AWRIGHT & A. MILLER,
FEDERAL PRACTICE AND PROCEDURES 2529 (2d ed. 1995). In otheords, “although the court
should review the record as &ale, it must disregard all evidem favorable to the moving party
that the jury is not required to believ&Reeves530 U.S. at 15ited in Havera723 F.3d at
591. If more than a scintilla @vidence is assembled, “[t]lseurt must resolve factual
controversies in favor of the nonmoving partyhite v. Gov't Emps. Ins. Gel57 F. App’x
374, 377 (5th Cir. 2012). Under Rule 56, summadgment is hence inappriate (1) if there
are legitimate, not superficial or frivolous, fadtdaputes that may affect the outcome of the
case under the applicable substantive ke, Andersqmt77 U.S. at 248, and (2) so long as the
nonmovant does not exclusiveily on “some metaphysical doud to the material facts,”
“conclusory allegations,” “unsubstantiated” otle assertions,” or “a scintilla of evidence,”
Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citibgjan v. Nat’'l Wildlife
Fed’'n, 497 U.S. 871, 888, 110 S. Ct. 3177, 3188, 111 L. Ed. 2d 695 (19aB)shita Elec.
Indus. Co. v. Zenith Radio Corp@75 U.S. 574, 586, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538
(1986);Hopper v. Frank16 F.3d 92, 94 (5th Cir. 1994); abBavis v. Chevron U.S.A., Ind4
F.3d 1082, 1086 (5th Cir. 1994)). An alleged “lack of evidence to support the non-moving
party’s case” can hence be countered by “[sfaeevidence in the record,” such tailored
opposition foreclosing summary judgmedbe v. ATR Mktg., IncNo. 98-31366, 1999 U.S.
App. LEXIS 40209, at *8-9, 1999 WL 511380*at(5th Cir. June 23, 1999) (citifQuffy v.
Leading Edge Prods., Inc44 F.3d 308, 312 (5th Cir. 1995), addntiCommodity Servs., Inc. v.

Ragan 63 F.3d 438, 441 (5th Cir. 1995)).
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2. Substantive Law: Act

In the exercise of its constitutional authorltyS.ConsT. art. I, 8§ 8, cl. 8, amending
several prior laws, Congress passed the AtBir6, An Act for the general revision of the
Copyright Law, title 17 of the United Stat€sde, and for other purposes, Pub L. No. 94-553, 90
Stat. 2541 (Oct. 19, 1976). Under the Act, “[clopyrigh&a work protectednder this title vests
initially in the author or autharof the work,” and “[i]n the ca&sof a work made for hire, the
employer or other person for whom the work wespared is considered the author for purposes
of this title.” 17 U.S.C. § 201(a)—(boodman v. Lee815 F.2d 1030, 1032 n.6 (5th Cir. 1987)
(citing 8 201(a))Easter Seal Soc'y for Crippled Childr& Adults of La., Inc. v. Playboy
Enters, 815 F.2d 323, 328 (5th Cir. 1987) (citing 8 26)14nd the definition of “work for hire”
encoded in § 101(1)—(2)). A copyright ariseand the Act’s protection attaches—once an
“original work[] of authorship” has been “fixad any tangible medium of expression, now
known or later developed, for which . . . [idn be perceived, peoduced, or otherwise
communicated, either directly or with the aida machine or device.” 17 U.S.C. § 102&8e
also, e.g.Rodrigue v. Rodrigue218 F.3d 432, 435-36 (5th Cir. 2000) (“[T]he author’s
copyright arises at the momentaygation of the work[.]”); H.RReEP. No. 94-1476, at 51 (1976)
(describing “originality and fixaon in tangible form” as théwo fundamental criteria of
copyright protection” estdished in § 102(a)).

While § 102(a) specifies the two predicatesda@opyright’s emergence, § 411(a) adds a
wrinkle. In pertinent part, thisubsection provides th&ato civil action for infringement of the
copyright in any United States work shall beitaséd until preregistration or registration of the

copyright claim has been made in accordandk this title,” and rgistration requires the

10 of 14



submission of an application, fee, and two cornept®pies of the work to be copyrighted. 17
U.S.C. 88 411(a), 408(a), (b)(2). Of importaihese, while a certificatef registration “made
before or within five years after first publiaan of the work . . . constitute[s] prima facie
evidence of the validity of theopyright and of the facts statedthe certificate,” its evidentiary
weight outside this temporal windowdigvholly within a court’s discretiond. § 410(c);
Cosmetic ldeas, Inc. v. IAC/InteractiveCp606 F.3d 612, 621 n.14 (9th Cir. 2010) (quoting 8
410(c)). “Although this registratiorequirement does not circumszgia federal court’s subject-
matter jurisdiction,’Alicea v. Machete Musi@44 F.3d 773, 778 (1stiCR014), it remains a
“precondition to filing a claim,’Reed Elsevier, Inc. v. Muchnjdb9 U.S. 154, 157, 130 S. Ct.
1237, 1241, 176 L. Ed. 2d 18 (2010). Reading theirttto, a plaintiff alleging copyright
infringement has the burden of proving notyordgistration but alstwo more statutory
elements: (1) ownership of a valid copyright, §&dcopying of constituent elements of the work
that are originalFeist Publ’'ns, Inc. v. Rural Tel. Serv. C499 U.S. 340, 360, 111 S. Ct. 1282,
1296, 113 L. Ed. 2d 358 (199Fge also, e.gSituation Mgmt. Sys., Inc. v. ASP. Consulting

LLC, 560 F.3d 53, 58 (1st Cir. 2009)).

B. Application

With the registration by Cain of Plaintiff’'s Bm relevant but not dispositive, Plaintiff's
failure to satisfy the Act’s second and third reqaients dictate this Cdig resolution of the
present motion.

First, for Plaintiff to possess a valid comgt under 8§ 102(a), her poem must have been
original when produced in 2005. 17 U.S.C. 8 102&gtes Rubber Co. v. Bando Chem. Ing8s.

F.3d 823, 837 (10th Cir. 1993). If not, not everfddelant’s copying of Plaintiff's Poem would
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trigger civil liability. So far, however, Defendhas presented substial evidence indicating
that Hallmark’s Poem dates to 1998 and diatributed on greetingards beginning in 1999,
from affidavits to production andlea records to pre-2005 sample3e¢, e.qg.Doc. 16-2; Doc.
16-3.) Cain herself concedes that she firetpced Plaintiffs Poem in May of 2005 and does
not directly rebut Defendant’s timeline, fang Defendant for nopresenting “proof of
copyrights and registration.” (Doc. 20 at 1-2rder the Act, however, registration is not
necessarysee suprdart lll.A.2, and Defendant’s multitudd evidentiary submissions do, in
fact, constitute evidence of it®pyright. Rather than provid®me evidence gleaned from the
existing record to cast doubt on this pra&tfe has made only “conclusory allegations,”
“unsubstantiated” and “bare assertioremt not even “a scintilla of evidencé.ttle, 37 F.3d at
1075. Under Rule 56, such an inability to support a key statutory element upon which she bears
the burden of proof is fatal.

Second, for the Complaint to withstane tMSJ, Hallmark must have undertaken a
certain type of copying, for “copying does notaniably constitute copyright infringement.”
Johnson v. Gordgm09 F.3d 12, 18 (1st Cir. 200%5ee also Coquico, Inc. v. Rodriguez-
Miranda, 562 F.3d 62, 66 (1st Cir. 2009). As much precedent makes clear, even when two works
are substantially similar with respect to protectaxpression, such as the poems central to this
proceeding, “if the defendant did not copy asdufal matter, but instead independently created
the work at issue, then infringent liability must be deniedA&irframe Sys. v. L-3 Commc’ns
Corp., 658 F.3d 100, 105 (1st Cir. 201%ge alsa MELVILLE B. NIMMER & DAVID NIMMER,
NIMMER ON COPYRIGHT 8§ 13.01[B] (2011) (notinghat proof of “[b]oth species of copying™—
substantial similarity and actual copying—is “essarftr the plaintiff toprevail”). Hence, “civil

liability will not lie if an author fortuitously creates a work that is substantially similar to another
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author’s copyrighted work”; stated diffetén actionable “[c]opying is of necessity an
intentional act? United States v. Lijir31 F.3d 982, 991 (9th Cir. 2013). True, like many a fraud
action,see, e.g.JRC Lumber Corp. v. Suarez (In re Suaréln). 08-15732 (DHS), 2010 Bankr.
LEXIS 1340, at *30, 2010 WL 1382110, at *11 (BanRcN.J. Apr. 6, 2010), such intentional
copying is often demonstrated by means ofuciistantial evidence, such as proof that a
defendant had an opportunity to viewcopy the allegedly copied wordge, e.g.L.A. Printex
Indus., Inc. v. Aeropostale, In&76 F.3d 841, 846 (9th Cir. 2013id & Marty Krofft

Television Prods., Inc. v. McDonald’s Corp62 F.2d 1157, 1172 (9th Cir. 1977). Nonetheless,
as courts have clarified, “[e]stablishing a bpossibility of access is not enough,” and a plaintiff
“must prove that . . . [a] defendant[] had agenable possibility ofiewing the work."Derrick

v. Columbia Pictures Indus972 F.2d 939, 942 (8th Cir. 1992) (internal quotation marks
omitted). Applying this doctrine, courts have dastently refused to treat internet publication
alone as sufficient to engendais requisite possibilitySee, e.gBriggs v. Blomkamp70 F.

Supp. 3d 1155, 1167 (N.D. Cal. 201B)¢dg. Graphics, Inc. v. Lennar Corp08 F.3d 573, 580
(4th Cir. 2013)Rice v. Fox Broad. Cp330 F.3d 1170, 1178 (9th Cir. 2003).

Once the Complaint and the Oppositioa akamined, however, one conclusion is
inescapable: though the Act, so construed, reguirare, Plaintiff has argued for a reasonable
possibility based on precisely such an internstipg, giving no proof thabefendant, its agents,
or Manning visited the Websitnd manufactured Hallmark’s Podrased on Plaintiff's version.

(SeeDoc. 20 at 2.) In fact, she has failed fteoany competent evidence that Manning herself

8 A closely related phenomenon, “cryptomnesia” occurs when a forgotten memory returns witbimgf it b
recognized as such by a subject who steadfastly believes it is something new and $egR@ALD T. KELLOGG,
THE PsyCcHoOLOGY OFWRITING 85 (1999). Many esteemed persons, fienedrich Nietzsche to Helen Keller,
arguably suffered from this psychological conditiSee, e.g.Joshua FoeKaavya Syndromea ATE, Apr. 27,
2006,available athttp://www.slate.com/articles/health_and_sciesciehce/2006/04/kaavya_syndrome.single.html
(last visited on June 2, 2016)RANCESOPPEL NIETZSCHEON GENDER 204 (2005).
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did not write Hallmark’s Poem in 1998, as Manning has credibly avo\BeeDc. 16-2), and
others just as pusibly maintain,$eeDoc. 16-3), via submissiorikat this Court cannot
guestion in the absence of such contrary proosuth, with these failgs manifest, Plaintiff
has not provided evidence of aaah of events sufficient to estissh a reasonable possibility of
success for purposes of Rule S&e, e.g Art Attacks 581 F.3d at 1144ason v. Fonda698
F.2d 966, 967 (9th Cir. 1982). In the end, she has gaitat an online addredsuyt that alone will
not do, regardless of how similar the two works of verse maly.BePrintex Indus. v. Williams
Carter Co, No. CV 09-2449-JFW (FMOx), 2010 U.Bist. LEXIS 73235, at *11-12, 2010 WL
5174378, at *3 (C.D. Cal. July 2010) (summarizing casesg¢v’'d, 676 F.3d 841see also
Three Boys Music Corp. v. Bolto?l2 F.3d 477, 482 (9th Cir. 2000).the simplest of terms,

the Act demands more than she has giveiméo case to be maintained under Rule 56.

IV. CONCLUSION

In the context of copyright infringement, a court may properly determine non-
infringement of copyright as a matter of lawewha plaintiff fails to marshal sufficient and
competent evidence to support a finding thatdleists a reasonablegsibility the defendant
had access to the copyrighted work. Quite simply, even when every inference is made in
Plaintiff's favor, this case’s indmtable record forces this Cotwtconclude that she has not met
her burden. Her failure manife®ule 56 compels one result. Accordingly, for the foregoing
reasonsthis Court GRANTS Defendant’s Motion for Summary Judgment, (Doc. 16).

Signed in Baton Rouge, Louisiana, on June 6, 2016.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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