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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

THOMAS L. FURR

CIVIL ACTION
VERSUS

NO. 15-426-JWD-EWD
CITY OF BAKER, et al

RULING AND ORDER

l. Introduction

This matter comes before the Court on Defendavitsion to Dismiss Pursuant to Rule
12(b)(5) anl 12(b)(6) (Doc. 32) The motion is opposed by Plaintiff Thomas Furr (“Plaintitf”).
(Doc. 36) Defendants did not file eeply. After careful consideration of the law, facts, and
arguments of the parties, for the reasseisforth below, Defendants’ Motion GRANTED IN
PART andDENIED IN PART.

Il. Background

a. Factual background

For the past thirty years, Phaiff's property has been uséar construction storage. (Doc.
3 at 2.) At the entrance of Puiff's property, there are “No Tresgsing” signs posted, as well as
a sign listing the Ten Commandmentd.)(According to Plaintiff, hidorother reported to him that
the City of Baker ordered M.R.l. LLC d/bidetterville’s Towing andAuto (owned by Paul
Hickman, hereinafter “Netterville’s”) to enter Plaintiff's property and tow away several vehicles.

(Doc. 3-1 at 1.) Prior to the City of Bakerdering the towing compantp remove Plaintiff's

! Plaintiff's complaint states that the Plaintiffs are “Tramnb.. Furr and Family dfill age and majority[.]” For
purposes of this motion, the Courfenes to Thomas Furr as “Plaintiff.”
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vehicles, Plaintiff claims that he repeatedbyt unsuccessfully, attempted to reach the Code
Enforcement Officer, William Johnsorid()
On June 30, 2014, “agents and employees of the City of Baker” including Leroy White and
Bill Johnson allegedly entered Plaintiff's propentithout a warrant, seized and stole three trucks
and a car. (Doc. 3 at 2.) According to his complaint, Plaintiff alleges that these acts constitute:
(a) A violation of Louisiana ReviseStatute 8 67:26, regiing theft of a
motor vehicle;
(b) Disposal of property and malicioustent in violaton of Louisiana
Revised Statute § 72.4; and
(c) Obstruction of justice by Bakeit¢ Policy Department by refusing to
arrest vandals who had previousiigspassed on Pldiff's property.
(Id. at 6.) In addition to this and other state law violatidHajntiff also alleges a Section 1983
claim, through which he alleges constitutional violations by various municipal actors.
Furthermore, Plaintiff alleges that neither her any of his family members received any
notice of the City of Baker’s intent to seize théietes. (Doc. 3-1 at 2.) In failing to notify Plaintiff
of its intention, Plaintiff alleges that the City Baker violated Code ddrdinance Section 20-96,
regarding “Junked Vehiclesd Abandoned Property It() Additionally, Plaintiff alleges that the
vehicles in the City of Baker's possession arenept from the zoning dinance authorizing the
City to tow them because of théantique” classification. (Doc. 3 at 5—=6.)
In an amended complaint, Plaintiff als¢éegles that on May 6, 201dfficers of the Baker
City Police, acting on the direahs of Police Chief Mike Knap entered Plaintiff’'s property
without a warrant, “passed through posted signsthmilock on his fence maced his [disabled
younger brother’s] dog, busted down his [bro®ledoor down, and tazed [sic] [his younger
brother] while he was laying down his bed” and arrested him inolation of the Fourth and

Fourteenth Amendmentdd( at 7.) Plaintiff's younger brothavas found innocentdf all charges

against him arising out dhe May 6, 2014 arrestd()



b. Procedural background

On June 30, 2015, Plaintiff Thomas Furr filedaamplaint against “(a) the City of Baker,
(b) the employees, agents, representative and agsigni the City of Bakenamely John Does 1
through 50, and (c) XYZ Insurance Company ancdfits agents, representatives and assignees
which insures the City of Baker.” i2. 1 at 1.) In his complairlaintiff allegedthat on June 30,
2014, Defendants violated his ctihgional rights and violationarious state tort lawsld. at 2.)
On July 30, 2015, Plaintiff amended his complaminclude for the first time the allegations
relating to the arrest of Plaifits disabled younger brother, Rodgeurr, as outlined above. (Doc.
3at6—7.)

On July 30, 2015, Plaintiff amended his conmi#o add as Defendants William Johnson,
Paul Hickman, and Netterville’'s. (Doc. 3 &2.) On February 10, 2016, Plaintiff filed an
executed summons into the regavith respect Johnson, Hickmaand Netterville’s. (Doc. 15.)
On February 12, 2016, Plaintiff filed the Cityggecuted summons intbe record. (Doc. 16.)

On October 30, 2015, the Court granted leavePlaintiff to amend his complaint once
again to substitute John Does 1—11 for the follmpindividuals: Harold Rideau, Darnell Waites,
Mike Knaps, Robert Young, John Givens, Joyce BsrdPete Heine, Charles Vincent as well as
naming the City of Baker Insurance Company as Defendqfscs. 10, 11.) On November 1,
2016, Plaintiff issued a summons upon Burges, @fitBaker Insurance, Givens, Heine, Rideau,
Vincent, Waites, and Young. (Dot2.) On March 10, 2016, Plaifitfiled an executed summons
with respect to Heine, RideaundWaites. (Doc. 17.) The record egdts that Plaintiff has not filed
an executed summons with respect to Knaps, Ydaivgns, Burges, Vincent, or the City of Baker

Insurance Company.

2 This iteration of the complaint did not differ from the former in any other respects.
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On November 29, 2016, all Defendants movedismiss the complaint pursuant to Rule
12(b)(5) and 12(b)(6), raising two grounds for relfekt, that some of the named defendants have
not been properly served and thus they are entitled to dismissal under Rule 123e¥Bpd.
32.) Second, that with respectéalb Defendants except for the Zithe amendments to Plaintiff's
complaint do not relate back; his claims have gibed, and thus they are subject to dismissal
pursuant to Rule 12(b)(6)Sé€e id) Plaintiff fled a memonadum in opposition (Doc. 36.)
Defendants did ndtle a reply.

1. Discussion

a. Standard
1. Rule 12(b)(5)

If a plaintiff fails to properly effectuate sece, the defendant may seek to dismiss the
plaintiff's complaint under Rule 12(b)(5peeFed. R. Civ. P. 12(b)(5) (authorizing a court to
dismiss a civil action when sereiof process is inadequate). fAotion to dismiss pursuant to
Rule 12(b)(5) turns on the legal suféaicy of the service of process$fblly v. Metro. Transit
Auth, 213 Fed. App’x. 343, 344 (5th Cir. 2007). Thedan of demonstrating the validity of
service when an objection is mddss with the party making servickl. (citing Carimi v. Royal
Caribbean Cruise Line, Inc959 F.2d 1344, 1346 (5th Cir. 1992)).

When a challenge is made to the adequacseoiice of process, the serving party bears
the burden of proving the validity of servicetbe existence of good cause for failing to effect
service in a timely manneBystem Sign Supplies v. U.S. Dept. of Jusiige F.2d 1011, 1013 (5th
Cir. 1990);Aetna Business Credit, Inc. v. Uargal Décor & Interior Design, In¢635 F.2d 434,

435 (5th Cir. 1990). The fact that the plaintiffge sedoes not excuse the failure to properly



effect service of procesSystem Signs Suppli&®3 F.2d at 1013upre v. Touro Infirmary235
F.3d 1340 (5th Cir. 2000) (unpub’d).
2. Rule 12(b)(6)
A. General standard

On a motion to dismiss for failure to stateclaim under Rule 12(b)(6), the Court “must
accept as true all of tHactual allegations contaed in the complaint.Erickson v. Pardus551
U.S. 89, 94, 127 S.Ct. 2197, 2200 (200Fnctual allegations must @nough to raes a right to
relief above the speculative leveBell Atl. Corp. v. Twombl|y550 U.S. 544, 555 (2007). The
Supreme Court expounded upon Tveomblystandard, explaining thdt]o survive a motion to
dismiss, a complaint must contain sufficient fattaatter, accepted as true, to ‘state a claim to
relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct. 1937, 1949
(2009) (quotingf'wombly 550 U.S. at 570, 127 S. Ct. 1955). “Aich has facial plausibility when
the plaintiff pleads factual content that allows tloeirt to draw the reasahle inference that the
defendant is liable fothe misconduct allegedld. It follows that “where the well-pleaded facts
do not permit the court to infer more than theengossibility of misconduct, the complaint has
alleged—»but it has not ‘show [n]'—'thatétpleader is entild to relief.’ Id. at 1950 (quoting Fed.
R. Civ. P. 8(a)(2)). Assessing the certainty of Samtipporting a plaintiff's claim, “the court is
permitted to look at evidence in the record beyond simply those facts alleged in the complaint and
its proper attachments®mbraco, Inc. v. Bossclip BMa70 F.3d 233, 238) (5th Cir. 2009)).

B. Pro se standard

“A document filedpro seis to be liberally construed ... angb secomplaint, however

inartfully pleaded, must be held to less gjent standards than foainpleadings drafted by

lawyers.” Erickson 551 U.S. at 94, 127 S. Ct. at 2200 (oitas omitted). But even a pro se



complainant must plead “factual matter” thatmpis the court to infer “more than the mere
possibility of misconduct.Igbal, 129 S. Ct. at 1950. The court need not accept “a legal conclusion
couched as a factual allegation,” or “naked assertionsrlafvful misconduct] devoid of further
factual enhancementld. at 1949-50 (internal quotation marks omitted).
b. Parties’ Arguments
i. Defendants’ Motion to Dismiss (Doc. 32)
1. Plaintiff's claims have presribed and his Amendments Do
Not Relate Back

Defendants argue that the claims against débaants (except for the City of Baker) have

prescribed and thus should be dismilsseder Rule 12(b)(6). (Doc. 32-1 at 3.)
A. No Mistake of Identity

On June 30, 2015, Plaintiff filed his origineabmplaint concerninghe incident that
occurred on June 30, 2014; hever, he failed tadentify by name the individual defendants
involved in this case.ld.) Defendants claim that when Plafhfiled his amended complaint,
naming Defendants William Johnson, Paul Hickntdarold Rideau, Darnell Waites, Mike Knaps,
Robert Young, John Givens, Joyce Burges, Petedi@ind Charles Vincent, Plaintiff's claims
had already prescribed under Louisiana’s-pear prescriptive period for tort actionkd.((citing
Jones v. Orleans Parish Sch. B@88 F.2d 342, 344 (5th Cir. 1982rt. denied461 U.S. 951
(1983)).)

While Rule 15(c) allows a plaintiff to ameadcomplaint when the amendment relates back
to the date of the original complaint, Defendants argue that the current scenario is not one which
permits relation backld.) Rule 15(c) allows for a relation tla of amendments when there is a

mistake concerning the proper party’s identity, ibdbes not permit relation back to substitute a



named party for a “John Doe” defendamd. @t 3—4 (citing Fed. RCiv. P. 15(c)(iii);Jacobsen
v. Osborne 133 F.3d 315, 320-21 (5th Cir.1998)).) Defendassert that Rule 15(c) does not
permit relation back where, such as here eheitack of knowledge of the proper partyl. @t 4
(citing Barrow v. Wethersik Police Dep’t66 F.3d 466, 469 (2d Cir. 199mpodified by74 F.3d
1366 (2nd Cir. 1996)Wilson v. United States Governme2 F.3d 5559, 562—63 (1st Cir. 1994);
Worthington v. Wilsor§ F.3d 1253, 1257 (7th Cir. 1993)).)

Defendants explain that Plaiffitiiled suit the day before hidaim prescribed against “the
employees, agents, representativesagsignees of the Ciof Baker, namely John Does 1 through
50,” and failed to actually nanaay of the Defendants. Plaintifiter moved to amend, substituting
John Does 1—11 for specific named defendants, aentities he learned through discovery,
on July 30, 2015 and October 30, 2018.)(Because these changes were made after Plaintiff's
time delay had lapsed, and they were not necessitated by the “mistake” or “misidentification” at
which Rule 15(c)(1)(C) is aimed, the relation backas allowed back to the filing of the original
complaint. (d.)

B. Below Defendants Were Not Put on Notice Within
Time Delays Allowed

Defendants argue that no owbo was named for the first terin Plaintiff’s October 30,
2015 amended complaint (XYZ Insurance Compdigeau, Waites, Citpf Baker Insurance,
Knaps, Young, Givens, Burges, Heine, and Vincem3 put on notice of the claims against them
for relation back purposedd( at 5.) According to Defendantsefore the Court may find that an
amended complaint that adds new defendants relates back to the date of the original complaint, it

must first find that, within 120 days of filingelcomplaint, the parties brought in by amendment:



® Received such notice of the action thatilt not be prejudiced in defending on the

merits; and

(i) Knew or should have known that the aativould have been brought against it, but

for a mistake concerningelproper party’s identity.
(Id. (citing Fed. R. CivP. 15(c)(1)(C)).)

Against this backdrop, Defendants arguat tBouncil members Young, Givens, Burges,
Heine, and Vincent were added as defendants two days after the 120 day notice period, rendering
the claims against them untimeljd.j Furthermore, sincthey were not involved in the incident,
Defendants argue that these indiatiucould not expect to be add® a suit regarding the alleged
theft of property by Baker City employeek.] Similarly, City Manager Waites, Mayor Rideau
and Police Chief Knaps had no direct connection to the inciddnt. (

Additionally, Defendants argue that there is nenitity of interest between the previously
named defendants and the new individual defendddtgq(otingJacobsen v. Osborn&33 F.3d
at 320 (“Identity of interest generally means ttheg parties are so closely related in their business
operations or other activities that the institutadran action against one serves to provide notice
of the litigation to the other.”)).) Defendants explain that the first named defendants in this case
were Code Enforcer Johnson, and Hickman, whwtsan employee of the City of Bakeld.(at
5—6.) Therefore, Defendants argueerthare no facts that supportingtlhere is an “identity of
interest” between Defendant$d.(at 6.)

C. Additional Claims Do Not Arise Out of Same
Transaction or Occurrence
In the first amended complaint filed aluly 30, 2015, Plaintiffraised new factual

allegations and a claim arising therefrom, all relating to the alleged unconstitutional treatment of



his younger brother Rodger by officers of the Baker City Police Departnie.Doc. 3.)
Defendants contend these newly-added allegations do not belekeunder Rule 15(c)(1)(B)
because they do not arise out of the same dctios or occurrence tiined in the original
complaint. (Doc. 32-1 at 6.) Undeouisiana law, tort claims arelsject to a liberative prescription
of one year.Ifl. (citing La. Civ. Code Ann. art. 3492 (20)7)Therefore, this newly added claim
must relate back to his original complaint aeeit is time-barred and subject to dismisddl) (

Defendants explain that “[a]Jn amendment thladres ‘some elements and some facts in
common’ with the original claim dgenot relate back if its effet ‘to fault [the defendants] for
conduct different from that identifiein the original complaint.” Ifl. at 7 (citing Jones v.
Bernanke 557 F.3d 670, 674 (D.C. Cir. 2009) (quotiMgijer, Inc. v. Biovail Corp.533 F.3d
857, 866 (D.C. Cir. 2008)) and citifgean v. United State78 F.3d 1218, 1221 (11th Cir.
2002)).) They claim that there are no facts tnetathe original complaint to the amendment
regarding Plaintiff's brotherld.) Additionally, Police Chief Knaps was not sufficiently on notice
as to this additional claim.Id.) Therefore, Defendants contetidat any claims relating to
Plaintiff's brother should bdismissed as prescribedt.}

2. Insufficient Service of Process

Next, Defendants argue that dismissalpprapriate here based upon insufficient service
of process pursuant to Federal Rule of Civil Procedure 4(th)at(8.) Rule 4(m) states that if a
plaintiff fails to effect servicef process on a defendant witii0 days after filing a complaift,
a district court must dismiss thetion without prejudicagainst a defendant, msue an order that
service be made withinspecified period of timeld. (citing Fed. R. Civ. P. 4(m)).) Furthermore,

Defendants assert that the demisto dismiss an action withoptejudice, or quash service of

3 Defendants note that the current version of the Rule has changed the delay to nirtety90)t at the time of
the filing of the petition, the shortened time period had not yet been in effect. (Doc. 32-1 at 8.)
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process but preserve the action, is withia broad discretion of éhdistrict court. Id. (citing
Gordon v. John Deere G820 F. Supp. 293, 296 (N.D. Fla. 1974fj,d, 466 F.2d. 1200 (5th Cir.
1972)).)

In moving to dismiss due tosnfficient service of procesBefendant arguéhat that the
burden of proof shifted to Plaifft and only after he establishea prima facie case of proper
service does the burden shift back to Defendants to show service was insuffati¢citir(g e.g,
Winters v. Teledynklovible Offshore, In¢.776 F.2d 1304, 1305 (5th Cir.198%preme Fuels
Trading FZE v. Sargean08-81215, 2009 WL 5128504, at *1, ¢(S.D. Fla. Dec. 18, 2009)).)

Although Plaintiff amended his originaComplaint by naming the aforementioned
Defendants on October 30, 2015, the dag time period for Plaintiff tserve Defendants expired
on February 29, 2016ld. at 8—9 (citing Doc. 9).) When thimotion was filed on November 29,
2016, Defendants allege that seevhad still not beeexecuted on Knaps, Young, Givens, Burges,
or Vincent. (d. at9.)

Defendants claim that they hawet refused or evaded seargiof process, and concedes
that Plaintiff has adequately served other named Defendants in this mdtjeAs(a result,
Defendants urge the Court to grant Defendantgiondo dismiss the Complaint without prejudice
as to the Defendants named in this section for insufficient service of process. Additionally,
Defendants emphasize that theéi not waive service; in Dendants’ Answers, the Second
Defense states that Defendants reserved their tigltssert all motionsnd issues under Federal
Rule of Civil Procedure 12ld. (citing Doc. 18).)

3. Failure to State a Claim
Defendants argue that the purpose of Rule 8 is to provide the opposing party with fair notice

of the nature and bases of the pleader's claingsaarindication of the type and substance of the
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litigation involved. (d.) Similarly, Defendants emphasize tHatile 12(b)(6) provides for the
dismissal of a complaint which fails to &at claim upon which relief can be granted.)(

Defendants argue that Plaintiff not only fddsstate a cognizable claim against Defendants
Rideau, Waites, Knaps, Young, Givens, Burges, &laind Vincent, but that he entirely fails to
mention these Defendants in his complaiid. @t 10.) Instead, Defend& note that Plaintiff
generally pleads in his amended complaint that‘befendants so named in this complaint and
pleadings are directly involved or have refusedake corrective action and are in collusion and
party to felony theft and organized crime under the Rico Federal Lads(g@oting Doc. 32 at
3)(internal quotation marks omitted).) Defendangrolthat Plaintiff fails to provide any factual
support for these allegations, and thus the claims against them should be disidisseti0()

4. City of Baker is Immune from Suit

Defendants argue that Plaintiff's claimsr foonstitutional violations against the City,
Police Chief Knaps, Mayor Rideau, City Manad#aites, Code Enforcer Johnson and various
council members in their official capacitieek merit and are subject to dismisshd. at 11.)

First, Defendants argue that “vicariouahllity principles are inapplicable” hereld(
(quotingHudspeth v. City of Shrevepp®4-0587, 2006 WL 3747446, at *19 (W.D. La. Dec. 18,
2006), aff'd, 270 Fed. App’x 332 (5th Cir. 2008) (internal quotation marks omitted)).) Instead,
Defendants assert “it is when ex@on of a government’s policy or custom inflicts the injury that
the government as an entityresponsible under Section 1983d.((citing Hudspeth 2006 WL
3747446, at19 (citingMonell v. Dep’t of SocieéServices of New York36 U.S. 658, 694 (1978)).)
Therefore, Defendants explain, Plaintiff “mubbss: (1) ‘that the municipality adopted a policy

with deliberate indifference to its known or obviamsequences; and (2) that the municipality
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was themoving forcebehind the constitutiai violation.” (Id. (citing Hudspeth 2006 WL
3747446, at19 (citing Monell,436 U.S. at 694).)

Defendants contends that the Fifth Circuguiees a Section 1983 claim to be pled with
specific facts, rather than conclusory allegatianth “sufficient partialarity to meet all the
elements of recovery.'ld. at 12 (citingHudspeth 2006 WL 3747446at *20; Fraire v. City of
Arlington, 957 F.2d 1268, 1278 (5th Cir. 1992)Defendants argue thattitiff has made general
conclusory accusations that tGey of Baker violated the Plafiff's constitutional rights.I¢l.) In
failing to specifically plead factsupporting this claim, Defendantdegle that Plaitiff's claims
cannot withstand their 12(b)(6) motiomd.{

Next, Defendants argue that Plaintiff canalaim municipal liabilitybased on “deliberate
indifference.” (d.) In supporting this gument, Defendants quote:

[Clourts have generally held that th@ddequacy of police training may serve as

the basis for 81983 liabilitgnly where the failure to train amounts to deliberate

indifference of the rights of persons wh whom the police come in contact..

Only where a municipality’s flure to train its employeeis a relevant respect

evidences deliberate indifference to thghts of its inhabitants can such a

shortcoming be properly thought of asity olicy or custom that is actionable

under §1983.

(Id. (quotingHudspeth 2006 WL 3747446t *20 (emphasiadded) (citingCity of Canton, Ohio

v. Harris, 489 U.S. 378, 388 (1989)) (internal quaiatimarks omitted).) Defendants claim that
the deliberate indifference standdthintiff pleads is comparable to the standard for failure to
train; thus Plaintiff must establish a pattern ofii&r violations, such that the failure of the City
to respond with better or more effective trainargsupervision “reflects a deliberate or conscious
choice to endanger constitutional rightdd. @t 12—13 (quotindHudspeth 2006 WL 3747446,

at *20 (quotation marks omitted); and citirigstate of Davis ex rel McCully v. City of North

Richland Hills 406 F.3d 375, 381—83 (5th Cir. 200Roberts v. City of Shrevepo&97 F.3d
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287, 292 (5th Cir. 2005)).) Defendants emphasize tlegbditern of violations may not be proved
“on the basis of a single prior incidentlti(at 13 (quotindReyes v. Bridgewate862 Fed. App’x
403, 410 (5th Cir. 2010) (internal quotation marks omitted)).)

Here, Defendants allege thataRitiff has failed to come favard with any evidence to
support the claims that the Ciof Baker actively promulgated a policy of unlawful search and
seizure. [d.) Furthermore, Defendants preidilcat Plaintiff will be unald to provide evidence that
a pattern of violations substantially similarvithat occurred in this instance existed, and will be
unable to show that the municipality and/its officers adopted a policy with deliberate
indifference, or that such policy was a moviiegce behind the Code Enforcer’s actionsl.)(
Therefore, Defendants concludleat Plaintiff's claims againisthe City fail, and should be
dismissed as a matter of law against the Citg,Nfayor, the Chief of Police, the City Manager
and council membersld; at 13—14.)

ii. Plaintiffs Memorandum in Opposition (Doc. 36)
A. Liberal Construction of Pro Se Pleadings

Plaintiff prefaces his argumebly citing jurisprudence thauggests that courts should
extend leniency to pro se plaintiffs,cbuas himself. (Doc. 36 at 3 (citing.,g, Moore v. Agency
for Int’'l Dev., 994 F.2d 874, 876 (D.C. Cir. 199%immons v. Methodist Hosps. of Dall4686 F.
Supp. 3d 799, 803 (N.D. Tex. 201Ropberts v. OrleanParish Med. Staff99-2266, 2002 WL
1022488 (E.D. La. 2002)).) Plaintiff stet, “[t]his leniency extends nohly to corretion of errors
in pleadings, but to the correctionaéfects in service of processld.j

B. Defendants Have Been Timlg Served With Process

in This Matter
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Plaintiff contends that “manyDefendants were sufficientberved within the 120 day time
limit, and that these Defendants cede they were properly serveltl. (citing Doc. 32-1).)

C. Defendants Have Waived the Motions to Dismiss
Under Rule 12(h)

Plaintiff alleges that Defendants have failed to sufficiently raise affirmative defenses in
either a pre-answer motion, an their original answer.|q. (citing Doc. 14).) Although
Defendants’ original answer (Doc. 14) anck teecond answer (Doc. 18) contain a blanket
reservation under Rule 12, Plafhavers this is insuffi@nt as a matter of lawld( at 5 (citing
Faircloth v. Certified Fin., Ing.No. 99-3097, 2000 WL 136012 (E.D. La. 200&9rmers Select,
LLC. v. United Motor Freight, IncNo. 07-342, 2008 WL 5351731 (W.D. Tex. 2008)).)

Plaintiff points to tle Fifth Circuit casé¢Humes-Pollett v. Family Health Center In839
Fed. App’x 490, 493 (5th Cir. 2009), in which piaff alleged that thedefendant effectively
waived any arguments regarding service when he filed an answer to the complaint without
objecting to servie of processld. at 3—4.) Plaintiff emphasizes thtae court held “[a] defendant
does indeed waive insufficient service of procassa defense to a claim for relief by filing an
answer without objecting tservice of processld. at 4 (quotingHumes-Pollett339 Fed. App’x
at 493; and citindgrarmers Sele¢2008 WL 5351731.)

Plaintiff explains that Rulé2(b) provides “that defenses must be raised in the pleading
responsive to the one asserting thaim defended, with the exceptioincertain defenses that may
be raised by motion,” where a “responsive” piagds the first opposing pleading filed after the
claim for relief is made.ld. (citing T & R Enters. v. Cont'| Grain Cp613 F.2d 1272, 1277 (5th
Cir. 1980)).) He contends that although RuRh)(2) provides that 42(b)(6) motion may be

raised as late as trial, “[tjechnically, a post-answer Rule 12(b)(6) motion is untimely and some
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other vehicle, such as a motitr judgment on the pleadings or a summary judgment, must be
used to challenge the failure to state a claim for relefaf 6 (citingDelta Truck & Tractor, Inc.
v. Navistar Int'l Transp. Corp.833 F. Supp. 587, 588 (W.D. La. 199Bckett v. United States
82 F. Supp. 2d 660 (S.D. Tex. 1999)).) As such, Bfamnespectfully submits that the Defendants
have waived the defenses assertetiéir Rule 12(b)(5) and 12(b)(6) motions.
D. Prescription and Relation Back of Amendments are
Not Legitimate Issues in this Matter

Plaintiff emphasizes that Defdants concede that the claim against the City of Baker has
not prescribed; therefore, Plaintiff argues thatfétadual basis for action asserted and the recovery
sought remain unchanged despite the amendmédtsat(7.) Plaintiff cies Rule 15(c)(1)(B),
which permits an amended complaint to relate lbadke original filing date of the lawsuit when
it asserts a claim or defense tlaapse out of the conduct, transaction or occegeset out — or
attempted to be set ouin-the original pleadingld.)

In addressing the originally unnamed st Plaintiff cites the Fifth Circuit caB®hannan
v. Doe | 527 Fed. App’x 283 (5th Cir. 2013), in whicketbourt recognized that plaintiffs should
be given the opportunity to identiynnamed defendants through discovehly.) (Plaintiff also
cites the casdenkins v. Lee96-3436, 1999 WL 97931 (E.D. La. 199@) which the plaintiffs
filed suit against unknown municipafficials under fictitious nanes and subsequently attempted
to learn their identities through discoverd. (@t 7—8.)

E. Plaintiff has Stated a Plausible Claim for Relief

Plaintiff argues that both the original and amended complaints easily satisfy the pleading

standard outlined in Rule 8d( at 8—9.) Alternativelyif the Court determinethat the allegations

of fact set forth in the pleadings are insuffi¢jeRlaintiff suggests thea curative amendment
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should be granted in light of tliermer pro se status of the pi&if and the recent enroliment of
undersigned counsglld. at 9.)
F. Defendants’ Immunity Claims Must Be Denied

Plaintiff argues that municipies and municipal defendanégse not subject to qualified
immunity in their official capacitiesld. at 10.) Plaintiff avers thahe Supreme Court has held
that “if a defendant asserts qualified immunttyg complaint should generally not be dismissed
for failure to state a claim because, the issue of whether immunity applies is a factual question
related to the meritsld. (citing, e.g, Scheuer v. Rhoded16 U.S. 232 (1974).) Furthermore,
Plaintiff suggests that the courtay grant discovery limited to the issue of qualified immunity.
(Id. (citing, e.g, Schultea v. Wood47 F.3d 1427, 1434 (5th Cir. 1995)).)

c. Analysis
1. Timeliness of Defendats’ 12(b) Motion

Although Plaintiff spills much ink arguing that Defendant has waived his right to file Rule
12(b) motions when they answered his complant insists the instant motion is untimely, he
nonetheless concedes “that a 12(b)(6) motion mayalsed as late as trial[.]” (Doc. 36 at 6
(citation omitted).)

From a doctrinal standpoint, Plaintiff orrect. “[T]echnically, ‘a post-answer Rule
12(b)(6) motion is untimely and some other vehstleh as a motion foufigment on the pleadings
or for summary judgment, must be used tdlehge the failure to state a claim for reliefDelta
Truck & Tractor, Inc. v. Nagitar International Transp. Corp833 F. Supp. 587, 588 (W.D. La.
1993) (quoting 5A Charles A. Wright & Arthur R. MilleFederal Practice and Procedurg

1357). Nonetheless, the Court firttiés issue to be purely acadic and without bearing upon the

4 Plaintiff's counsel had already enrolled in this cassthe time Defendants filed their motion to dismiSeeDocs.
26, 27.)
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instant motion; it chooses “tverlook the semantic faux pas amstyle[] the motion as a Rule
12(c).”Id. “The standard for dismissal under Rule 12(¢hessame as that for dismissal for failure
to state a claim under Rule 12(b)(6J8hnson v. Johnso885 F.3d 503, 529 (5th Cir. 2004).
When evaluating a Rule 12(c) motion, the Court aiscaj well-pleaded facts as true and views
them in a light most favorable to the plaintBustos v. Martini Club In¢599 F.3d 458, 461 (5th
Cir. 2010). Thus, whether captioned as a Ruld)(8] or a Rule 12(c) motion, the end result
remains the same.
2. Insufficient service under Rule 12(b)(5) and Rule 4(m)

Defendants contend that Plaintiff's claimmgainst Knaps, Young, Givens, Burges, and
Vincent should be dismissed pursuant to Rule J{2]because Plaintiff has failed to comply with
Rule 4(m)> which requires a plaintiff to timely effeservice of process within 120 days of the
filing of a complain® They allege that although Plaintiff amended his complaint to name the
above-named defendants (and others) on Octle2015, he failed to ef€t service upon these
defendants within the 120 dayindow—that is, by Februar®9, 2016. The Court’s independent
review of the record reals that as ohugust 2017, these defendantsnasl as the City of Baker
Insurance Company still have not been served.

A Rule 12(b)(5) motion challenges the modedefivery or the lack of delivery of the
summons and complaint. 5B Charles Allen gtiti & Arthur R. Miller, Federal Practice and
Procedure: Civil 3d § 1353. A motion to dism@sarsuant to Rule 12(b)(5) hinges on the legal
sufficiency of the service of process. The ypamiaking service has the burden of demonstrating

its validity when an objection to service is madslly v. Metro. Transit Authority213 Fed. App’x

5 Defendants Netterville's, Johnson, Hickman, Heine, Rideau, Waites, and the City of Baker were timely served and
do not seek dismissal on these grounds.

8 The current iteration of Rule 4(m) requires service withivety (90) days, however the applicable version in

effect at the time Plaintiff filed stimposed a requirement that seibe effected within 120 days.
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343 (5th Cir2007) (citingCarimi v. Royal Caribban Cruise Line, In¢959 F.2d 1344, 1346 (5th
Cir. 1992)). If the plaintiff fails to establish éhvalidity of service, Rule 12(b)(5) allows for
dismissal of the action.

It is axiomatic that the rules which govermsee of process are apgtl more leniently to
pro se litigantsMayeaux v. McKe€el4-72, 2014 WL 7186275, at *2 (M.D. La. Dec. 16, 2014)
(citing Lindsey v. United States R.R. Ret. B@1 F.3d 444, 446 (5th Cir.1996)). “Nonetheless,
when the failure of effective sece may be ascribed to the plaif's ‘dilatoriness or fault’ or
‘inaction,” the case mayroperly be dismissed.id. (citing Holly v. Metropolitan Transit
Authority,213 Fed. App’x 343, 343 (5th Cir. 200Rpchon v. Dawsor328 F.2d 1107, 1110 (5th
Cir.1987)).

Under Rule 4(m), a district court may dis®ia case without prejudice if a defendant has
not been served within 120 days after the filing of a compl@hampson v. Browrgl F.3d 20,
21 (5th Cir.1996). However, if a plaintiff cantaklish good cause for faily to serve a defendant,
the court must allow additional time for servité. To establish good cause, a plaintiff has the
burden of demonstratingat leastas much as would be requdréo show excusable neglect....”
Winters v. Teledyne Movible Offshore, In¢76 F.2d 1304, 1306 (5th Cir.1985). “[S]imple
inadvertence or mistake of counsel or igmmare of the rules usually does not sufficeld.”In
addition, “some showing of ‘good faith on thetpaf the party seeking an enlargemant some
reasonable basis for noncompliance withim time specified’ is normally requiredd. (quoting
Charles Alan Wright & Arthur R. MillerFederal Practice and Procedu® 1165 (1969)). It is
“irrelevant that the defendant not served wittlie 120—day period latemfils out about the suit
or is in fact later served, so long as there m@sgood cause for the failure to serve within the 120

days.”ld. at 1305-06. Ultimately, the distticourt has broad discreti in determining whether
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dismissal for improper serviad process is warrantewagster v. Gauthreay®2-11, 2013 WL
5554104, at *2 (M.D. La. Oc#, 2013) (citingGeorge v. U.S. Dept. of Labor, Occupation Safety
& Health Admin, 788 F.2d 1115 (5th Cir. 1986)).

In this case, as noted above, the Court findsgoper service still Iseanot been effectuated
upon Knaps, Young, Givens, Burges, Vincent, and the City of Baker Insurance Company, nearly
twenty-two months since Plaintiff amended b@nplaint to name these defendants. The Court
further notes that proper service has been effaqted several other defendants in this case, thus
Plaintiff cannot claim ignorance or a misundangling of the propeservice requirements.
Furthermore, Plaintiff retained counsel on October 4, 2016, more than ten monti&eabocs.

26, 27.) However, despite the assistance of counsaletiord does not refletttat there have been
any attempts to effect service upon these defasdaibsequent to the enroliment of counsel.

Accordingly, in light of the fact Plaintiff ls&failed to comply with Rule 4(m) and Rule
12(b)(5), all claims against Knaps, Young, Gise Burges, Vincent, and the City of Baker
Insurance Company are dismisseithaut prejudice. Plaintiff sHabe granted leave to properly
serve these defendants; his failure to do so withinty (30) days of this Ruling will render his
claims against them dismissed with prejudice.

3. The applicable prescriptive period

Next, Defendants (except the City) contend ®laintiff's claims against them are time-
barred because Plaintiff's amendments that namddisfendants do not relate back to his original
complaint. Naturally, the first step in the Court’sysis is to ascertain the applicable prescriptive
period.

“It is well established in decisions in ti@&rcuit that wrongs committed by Louisiana state

officials in violation of federalaw are considered to be tortshgect to the one-year prescriptive
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period [governing tort aains under Louisiana law]Jones v. Orleans Parish Sch. Bé88 F.2d
342, 344 (5th Cir. 1982) (on reh’g en barm@rt. denied461 U.S. 951 (1983Ronahue v. Strain
15-6036, 2017 WL 3311241, at *10 (E.D. La. Aug2817). However, the Court must look to
federal law to determine when a plaintiff's cause of action accHesgh v. Bd. of Supervisory
for the S. Univ. and Agric. And Mech. Co850 F.3d 731, 740 (5th Cir. 201 ¥)alker v. Epps
550 F.3d 407, 414 (5th Cir. 2008). In general, uhelderal law, “an actioaccrues when a plaintiff
has a complete and present cause of actionxpressed differently, when the plaintiff can file
suit and obtain relief.Walker, 550 F.3d at 414 (quoting/allace v. Katp549 U.S. 384 (2007)
(internal quotation marks omitted)). Prescription beghe moment a plaintiff becomes aware that
he suffered an injury or has sufficient infoitima to understand that he has been injubeshahue
2017 WL 3311241, at *10 (citing/alker, 550 F.3d at 414 (internal citation omittedjpes v. City
of Bossier City979 F.2d 1534 (5th Cir. 1992) (unpub’d) (quotirayellee v. Listi611 F.2d 1129,
1131 (5th Cir. 1980) (quotation omitted)).

In this case, under the foregoisigndard, the Court finds thkaintiff's claims arising out
of the allegedly unlawful seizuad the vehicles on Plaintiff's pperty that occued on June 30,
2014 prescribed on June 30, 2015. It further findsRkantiff's claims ariang out of the allegedly
unlawful treatment of his younger brother Rodgehich occurred on May 6, 2014, prescribed on
May 6, 2015.

In light of the fact that Plaintiff did ndile his original complaint until June 30, 2015, the
Court can conclude without further analysisattiPlaintiff’'s claim réating to the alleged
mistreatment of his brother on M#&, 2014 had clearly prescribedtie time Plaintiff originally

filed suit. Accordingly, this claim i be dismissed with prejudice.
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On the other hand, Plaintiff did file this lawsuit on the last possible day to timely file a
claim relating to the allegedly unlawful seizafethe vehicles on his property. However, the only
defendant Plaintiff properly named in the anigl complaint was the City of BakeSé¢eDoc. 1 at
1 (naming “The City of Baker”, “Does 1 rbugh 50” and “XYZ Insurance Company” as
defendants).) Thus, while it is clethat this lawsuit was unquestionably timely as it relates to the
City of Baker, further analysis is warranteéd determine whether Plaintiff's subsequent
amendments naming the additional defendants rbktk to Plaintiff's original claim, and are
timely.

4. Relation back under Rule 15

Federal Rule of Civil Procedure 15(c), titilBelation Back of Ametiments, provides in
relevant part:

(1) When an Amendment Relates Back. An amendment to a pleading

relates back to the date of the original pleading when:

(A) the law that provides the applicable statute of limitations allows relation
back;

(B) the amendment asserts a claim or defense that arose out of the conduct,
transaction, or occurrence set out--tempted to be selut--in the original
pleading; or

(C) the amendment changes the partyth@ naming of the party against
whom a claim is asserted, if Rule 18(9(B) is satisfied and if, within the
period provided by Rule 4(m) for sémg the summons and complaint, the

party to be brought in by amendment:

(i) received such notice of the actiomtit will not be prejudiced in
defending on the merits; and

(i) knew or should have known that the action would have been
brought against it, but for a mistake concerning the proper party's
identity.

Fed. R. Civ. P. 15(c).
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In Jacobsen v. Osborn€&ifth Circuit summarized the haty and intent of Rule 15(c) as
follows:

Prior to the Rule being amended in 1991, the Supreme Co&thiavone
v. Fortune,477 U.S. 21, 106 S.Ct. 2379, 91 L.Ed.2d 18 (1986), interpreted it to
permit relation back if the folleing conditions were satisfied:

(1) the basic claim must have risaut of the conduct set forth in the

original proceeding; (2) the party to be brought in must have

received such notice thetwill not be prejudted in maintaining its

defense; (3) the partyust or should have known that, but for a

mistake concerning identity, thection would have been brought

against it; and (4) the second anidimequirements must have been

fulfilled within the prescribed limitations period.
Moore v. Long924 F.2d 586, 587 (5th Cir.1991)(quotiBghiavone477 U.S. at
29, 106 S.Ct. at 2383).

In response t&chiavoneRule 15(c) was amended to change the fourth
relation-back factor. The Adsory Committee stated that

[subpart (3) was] revised to change the resultSathiavone v.

Fortune with respect to the problem of a misnamed defendant. An

intended defendant who is notified of an action within the period

allowed by Rule 4(m) for servecof summons and complaint may

not under the revised rule defeas thiction on account of a defect in

the pleading with respect to the defendant's name provided that the

requirements of clauses (A) [notice] and (B) [mistake] have been

met. If the notice requément is met withithe Rule 4(m) period, a

complaint may be amended at any titoecorrect a formal defect

such as a misnomer or misidentificati@n the basis of the text of

the former rule, the Court reached a resubdhiavone v. Fortune

that was inconsistent with the dikal pleading practices secured by

Rule 8.
Fed. R. Civ. P. 15(c), Advisory Conitee Notes (1991 Amendment) (emphasis
added).
“The only significant difference between tBehiavonerule and amended Rule
15(c) is that, instead of requiring notiéhin the limitationsperiod, relation back
is allowed as long as the added party had notice within 120 days following the filing
of the complaint, or lorgy if good cause is shownSkoczylas v. Federal Bureau
of Prisons 961 F.2d 543, 545 (5th Cir.1992). ke Second Circuit has noted, the
amended Rule “is meant to allow an amendment changing the name of a party to
relate back to the original complaint onlghe change is the resait an error, such
as a misnomer or misidentificatiorBarrow v. Wethersfield Police Dep&6 F.3d
466, 469 (2d Cir.1995modified by74 F.3d 1366 (2d Cir.1996).

133 F.3d 315, 319-20 (5th Cir. 1998acobsens the seminal case in which the Fifth Circuit

“addressed whether, in order to prevent a time-d@amendment to substitute a named party for
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a ‘John Doe’ defendant may reldtack under amended Rule 15(c)(3¥”at 320. The court held
that such amendment does ndate back because “for a ‘Joldoe’ defendant, there was no
‘mistake’ in identifying the correct defendant; raththe problem was not being able to identify
that defendant.1d. at 321;see also Balle v. Nueces Cty., Tex. Fed App’x ___, 16-40789,
2017 WL 2590512, at *3 (5th Cir. June 15, 2017Jirfaing the dismissal of the plaintiff's
complaint and refusing to allow an amendment tateeback because the plaintiff's inability to
identify the defendants by name in the origic@inplaint “did not congute a mistake under Rule
15(c)(2).").

Courts in this Circuit have strigtadhered to théogic and holding oflacobserand have
declined to afford leniency to pro se litigamteo move to amend their complaint to substitute
John Does for named defendar@iee e.g, Matthews v. City of Alexandrid3-2303, 2015 WL
3746266, at *3 (W.D. La. Apr. 10, 2015) (dismissing pro se litigant’s claims as time-barred after
finding that the plaintiff's attempt to amerds complaint to substitute John Doe for named
defendants did not relate backdate of original filing) Stewart v. Nachitoches Par. Det. C08-
1505, 2012 WL 5464549, at *3—*4 (W.D. La. Sept. 7, 2012) (same).

Nonetheless, regardless of @@status, courts may applgttoctrine of equitable tolling
to preserve a plaintiff's claims if stricpplication of the Rulevould be inequitableGreen v. Dog
260 Fed. App’x 717, 719—20 (5tbir. 2007) (citingLambert v. United Stated4 F.3d 296, 298
(5th Cir. 1995) (citation omitted)). IGreen v. Dogthe Fifth Circuit distinguished the pro se
plaintiff's attempt to substitute a John Doe defendant for the named defendant from that which
was at issue idacobsenand found that, unlike idacobsenthe Greenplaintiff was entitled to
equitable tolling of his claim for the following reasons:

[tjlo deny Green the opportunity to antehis complaint where he has diligently
sought to discovery the identity of “John Doe” would be tantamount to eliminating
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the use of a “John Doe” in bringing anyitsThe only reason to sue a “John Doe”
is to conduct discoverydeked by the authority othe court, but where the
amendment cannot reldtack and the court incorrectignies discovery, the “John
Doe” has become a nullity. Although the a$a “John Doe” is disfavored, it serves
the legitimate function of giving a pldiff the opportunity to identify, through
discovery, unknown defendanfee Colle v. Brazos Cty., Te381 F.2d 237, 243
n. 20 (5th Cir. 1993).

Thus, although the districbart correctly notes that ilacobsen133 F.3d at 321,
we held that [R]ule 15(c)(3) did noli@av an amendment to replace a “John Doe”
because the plaintiff had not made a tak® concerning the proper identity,” but
rather ‘lacked knowledgef the proper party,the instant case is different. In
Jacobsen, there was no justification fguéable tolling; the delays that plagued
the case were the fault of the plaintifie defendants sought to move discovery
forward Id. Plaintiff had the assiahce of discovery but failed to take advantage of
that power and depose witnesses in a gmehnner that would have allowed him
to identify the “John Doe” and amend his complaidt.at 317—18.Green, in
contrast, sued almost elevaronths before the running tbfe statute, and given the
specificity of knowlgge he had, if he had not beemidel discovery he would have
had sufficient time to ideryi the officer and amend his complaint under [R]ule
15(a) without need to relateack under [Rule] 15(c).

é.reen's legal remedy was precluded byeah®neous denial of discovery and the

subsequent dismissal of lssit as frivolous and by threfusal to provide the name

of the officer ultimately identified by the state.

260 Fed. App’x at 719—20 (emphasis added).

Guided by the jurisprudence outlined aboves @ourt is compelled to conclude that
Plaintiff's attempt to amend his complaint tdstitute the John Doe defendants for the individual
named defendants does not reladek under Rule 15(c). Unlikéreenand much likelacobsen
in this case, Plaintiff's failuréo timely ascertain thlentities of the defendants was Plaintiff's
own fault; Plaintiff filed suit on the last day tfe prescriptive period, thereby depriving himself
of any meaningful opportunity to conduct discovéhat would allow him to timely learn the

identities of the defendants. Tlkas no justification to apply éhdoctrine of equitable tolling here,

as a court’s refusal to reward procrastination is hardly inequitable. The cases that Plaintiff cites to
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support his position that his amendment shouldeddack are unavailing and largely inapposite
to the facts of this case, and do not alter the Court’s holding in this médtseDoc. 36 at 7—8.)

Furthermore, the Court finds that the plagleler naming of “XYZ Insurance Company”
for the City of Baker Insurance Company iateanount to the naming of a corporate John Doe
defendant entity, and is therefaabject to the same analysisthe individual defendants, as
discussed above.

However, Rule 15(c) is not the only vehicle through which Pféimtlaims may dodge
the time-bar.

5. Interruption of prescription for solidary obligors under La.
Civ. Code arts. 1799 and 3563

Plaintiff alleges that Defendanare solidarily liable for thdamage caused to him. (Doc.
3 at 7.) Under Louisiana law, the interruption prescription against one solidary obligor is
effective against all saary obligors. La. CivCode arts. 1799 and 3508¢e also Cormier v.
Clemco Servs. Corp48 F.3d 179, 181 (5th Cir. 1995)pfdying arts. 1799 and 3505 to toll the
plaintiff's claims under both state and federal laB)ns v. Am. Ins. Co12-0204, at p. 6 (La.
10/16/12), 101 So. 3d 1, 6 (“presdigm is interrupted by suit againsne solidary obligor or joint
tortfeasor as to the other solidary obligors andtjtortfeasors not timely sued...”). However, if
the timely sued defendant is ultimately found ndalkato plaintiffs, the suit against the untimely
sued defendants must necessarily be dismissedue no joint or solidary obligation would exist

upon such findingSims 12-0204, at pp. 6—7 (citingenfroe v. State ex rel. Dept. of Transp. and

” Specifically,Bohannan v. Dog B27 Fed. App’x 283 (5th Cir. 2013), though it did concern a Section 1983 action
against various state officials, including unnamed John Doe defendants, made no mention whatsiaten o

back under Rule 15. Similarly, any discussion of relation back under Rule 15 is conspiatsesit fronColle v.
Brazos Cty.981 F.2d 237, 243 (5th Cir. 1993). Likewidenkins v. Le€98-2367, 1999 WL 97931 (E.D. La. Feb.

17, 1999), does not concern relation back under Rule 15, and has no bearing ugasethis

8 Though not raised by either party, the Court mayeraisissue relating to the interruption of prescription sua
sponte.
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Dev, 01-1646 (La.2/26/02), 809 So. 2d 947, 9Spptt v. Otis Elevator Co601 So. 2d 1355
(La.1992)).

As noted above, Section 1983 claims are gaeivy Louisiana’s prescriptive period for
tort actions. Moreover, Section 1983 claims adaptisiana’s tolling provisions as weNlorton
v. Livingston Par. Det. Ctr13-437, 2014 WL 1057218, at *4 (M.Da. Mar. 19, 2014) (quoting
Giles v. Ackal2012 WL 1458117, at *2 (W.D.La. March 27, 20lZport and recommendation
adopted2012 WL 1458110 (W.D. La. April 22012) (internal citations omittedjee alsd-ruge
v. Conoco, Inc.679 F.Supp. 615, 617 (W.Da. 1988) (quotingVilliams v. United State853 F.
Supp. 1226, 1231 (E.D. La. 1973) (“Thus, ‘[w]lhen fbderal courts borrow a state statute of
limitations to decide a federal cause, the renstate limitations law, including its tolling
provisions, is generally applied.” "row v. Corpper 10-1779, 2012 WL 4963313, at *4—*5
(M.D. La. Sept. 18, 2012).

In this case, Plaintiff timely g4l the City of Baker, and afjed solidary liability between
it and each of the named defendants. Thus, @f iso consequence that Plaintiff amended his
complaint to name the remaining defendants datie one-year prescriptive period, because by
timely filing suit against the City, Plaintiff interrupted prescription and he was free to add
additional defendants that are solidarily liable wiith City. It is of no gjnificance that Plaintiff's
amendment substituting the John Does for the daseéendants does not relate back under Rule
15(c), because under arts. 1799 and 3503, it does notmeeldte back, as the timely filing of
suit against the City interrupted prescription &taintiff was free to name additional defendants

that are solidarily liable with the City, even in the absence of John Doe placeholders. For reasons
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discussed below, the City is not entitled to diedi immunity at this juncture, thus the claims
against the other defendants remain vidble.

As discussed above, Defendants Knaps, Younger@@i Burges, Vincent, and the City of
Baker Insurance Company have not been tingelwed, and thus the claims against them are
dismissed without prejudice umd®ule 12(b)(5). HoweverDPefendants Johnson, Hickman,
Netterville’s, Heine, Rideau, Waites, and thigyQvere all timely sergd. Although arts. 1799 and
3503 do not save the claims against the unserviehdients, it does save the claims against the
timely-served defendants from the time-bathout need for reliance upon Rule 15(c).

6. The Section 1983 claims against the City of Baker and city
officials in their official capacity
i.  The City of Baker and the individual defendant’s official
capacity claims

The City argues that it is entitled to immunity and that Plaintiff's federal claims against it
must fail on these grounds. Similarly, DefenddRigeau, Waites, Johnson, and Heine deny that
they are liable to Plaintiff in eithéheir individual or official capacitie¥. A suit against a state or
municipal official in his or herfficial capacity is not a suit againthe official, but rather it is a
suit against the official’s officaVill v. Mich. Dep’t of State Polic&91 U.S. 58, 71 (1989). Thus,
this Ruling treats the claims agat the city officials in their ficial capacity the same as the

claims against the City.

® Of course, the City may later demonstrate its entitlement to immunity, and that it is entitled to judgment on the

claims pending against it. If and wheiris happens, the claims against the otlefendants will necessarily fall with

the City’s claims, as there would be no solidary obligation between the City and thdedémetantsSee Norton

2014 WL 1057218, at *5.

10 pefendants Knaps, Young, Givens, Burges, and Vincent also raise these arguments. However, as discussed above,
these defendants have been dismissed without prejudice pursuant to 12(b)(5). Assuming Plaietif susesving

these defendants within the time allowed by the Courtlsyg@and these defendants are brought back into the suit,

the analysis on the qualified immunity issue is the sanitdsawith respect to Defendants Rideau, Waites, Johnson,

and Heine.
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“Section 1983 imposes liability on anyone who, urd#or of state lawgeprives a person
‘of any rights, privileges, or immunitiesecured by the Constitution and laws.Blessing v.
Freestone520 U.S. 329, 340 (1997) (quotation omitteBkection 1983 “is not itself a source of
substantive rights, but merely provides atimoe for vindicating fedal rights elsewhere
conferred.”Graham v. Connqr490 U.S. 386, 393-94 (1989) (quotation omitted). “The purpose
of 8 1983 is to deter state actorsrr using the badge of their aatity to deprive individuals of
their federally guaranteed righdaad to provide relief to victims if such deterrence faNgyatt v.
Cole 504 U.S. 158, 161 (1992) (citation omitted).

Municipalities and other locglovernments may be held lialiter constitutional violations
under 8§ 1983 where official policy @ustom caused those violatiofennett v. City of Slidell
728 F.2d 762, 766 (5th Cir. 1984) (citiMpnell v. Dep't of Socidervs. of City of New Yqré36
U.S. 658, 694 (1978)). Municipalities may not, hoeg\be held liable for such violations under
theories ofrespondeat superioor vicarious liability.Monell, 436 U.S. at 691. Thus, municipal
liability under § 1983 requires proof three elements: (1) an official policy or custom; (2) an
official policymaker with actual or constructikeowledge of the constitutional violation; and (3)
a violation of constitutional rights whose “moving force” is the policy or cuskdomell, 436 U.S.
at 694, 98 S.Ct. at 203Pjotrowski v. City of Houstqr237 F.3d 567, 578 (5th Cir. 2001). The
Fifth Circuit has held that allegations of an isolated incident are insufficient to demonstrate the
existence of a custom or policy that gives risttmell liability. Fraire v. City of Arlington 957
F.2d 1268, 1278 (5th Cir. 1992) (citiRpdriguez v. Avita871 F.2d 552, 554 (5th Cir. 1989);
Palmer v. City of San Antonio, Te®10 F.2d 514, 516 (5th Cir. 19873ge also PiotrowskR37

F.3d at 578 (“the unconstitutionalroduct must be directly attributable to the mumédity through
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some sort of official action or imprimatursolated unconstitutial actions by municipal
employees will almost never trigger liability.”) (citations omitted).

Under the foregoing standard, it is clear tR&intiff's Section 1983 claims against the
City must fail. Plaintiff's complaint makes clear that the harm he suffered was the result of a single
incident in which City officiad allegedly unlawfully seized rbe vehicles on his property in
violation of state and federal law. This is thegse circumstance that the Fifth Circuit has held
cannot support a Section 1983 claim againstumiaipality because, as Plaintiff’'s complaint
currently reads, there is no pglior custom alleged to be beli the unlawful seizure of his
vehicles. Without such allegatis, Plaintiff's Section 1983 clai against the City and against
Defendants Rideau, Waites, Johnson, Young, and Heine is not Viable.

ii.  The individual capacity claims

Defendants Rideau, Waites, Johnson, and éd@issert they are tthed to qualified
immunity with respect to Plaintiff's federal aas against them in their individual capacity.

In general, the defense of qualified immunétyields government agents, sued in their
individual capacities, “from liability for cividamages insofar as their conduct does not violate
clearly established statutory or constitutionghts of which a reasonable person would have
known.” Behrens v. Pelletiel516 U.S. 299, 305 (1996) (internal quotation marks omitted). The
test for whether a state official is entitled to kified immunity is two-pronged, and considers: (1)
whether a plaintiff successfully alleged facts shayihat the state officiatiolated plaintiff's

constitutional right; and (2) whethéhe right was clearly establishesaucier v. Katz533 U.S.

11 Nevertheless, as noted above, Section 1983 is a vehicle through which a plaintiff may vinoleties of his
federal constitutional rights against a state or municipatiaffacting under color of state law. Violations of state
law are not required to be brought through Section 1988, Rhaintiff's failure to properly allege a Section 1983
claim does not disturb his ability to proceed on stateclains against the City or these defendants in their
individual capacity.
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194, 201 (2001). Pursuant Reearson v. Callaharb55 U.S. 223, 234 (2009), the Court is vested
with the discretion to determine the orda which it analyzes each prong of tKatz test.
Accordingly, “[tlhe doctrine of qualified immunitgerves to shield a government official from
civil liability for damages basedpon the performance of discretiopdunctions if the official's
acts wereobjectively reasonable light of then clearly established lawr'hompson v. Upshur
Cty., Tex.245 F.3d 447, 456 (5th Cir. 2001) (emphasis added).

“The relevant, dispositive inquiry in deteimmg whether a constitutional right was clearly
established is whether it wouldJebeen clear to a reasonablketofficial that his conduct was
unlawful in the situation which he confrontedtale v. Vannoy16-355, 2016 WL 7650670 at *3
(M.D. La. Dec. 16, 2016) (Bourgeois, M.J.) (citiKgitz, 533 U.S. at 201). Whether or not a
reasonable fact-finder would conclude the offisiactions are unreasorialis irrelevant on a
motion to dismiss because “a well-pleaded complaint may proceed even if it strikes a savvy judge
that actual proof of [the alledg facts is improbable, and that a recovery is very remote and
unlikely.” Cleveland v. Gautreay®98 F. Supp. 3d 717, 745 (M.D. La. 2016) (quoiimgpmbly
550 U.S. at 556) (internal quotation marks omitted)céOmaised as a defense, a plaintiff bears the
burden “to rebut this defense by establishing that the official's allegedhgful conduct violated
clearly established lawPierce v. Smithl17 F.3d 866, 871-72 (5th Cir. 1997). “Precisely because
this determination is consideré&a fact-intensive inquiry,” courtave been reluctant to find the
defense of qualified immunifyroved on papers aloneCleveland 198 F. Supp. 3d at 745 (quoting
Dorsett-Felicelli v. Cnty. of Clintgr871 F.Supp.2d 183, 193 (N.D.N.Y. 2005) and cithades v.
Barizone 03- 6691, 2004 WL 2781752, at *16 (S.D.N.Y. Dec. 2, 208#ys v. Artuz230 F.3d

14, 23 (2d Cir. 2000)).
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Here, accepting the well-pleaded facts in Ri#is complaint as true, as the Court must
do when faced with a 12(b)(6) motion, it is beyond debate that Plaintifflleged a violation of
a clearly established constitutional right. It is amaiic that a citizen dhe United States may not
be deprived his personal propentithout due process of law, a mmithat “reflects the high value,
embedded in our constitutional and political higtdhat we place on a person’s right to enjoy
what is his, free of governmental interferendeuéntes v. Shevid07 U.S. 67, 81 (1972) (citing
Lynch v. Household Fin. Corp405 U.S. 538, 552 (19728¢ee also Remm v. Landriedll8 F.
Supp. 542, 545 (E.D. La. 1976). Accepting Riifii's allegations as true, thi€atz test is easily
satisfied, and Plaintiff has properly alleged a violatof a constitutionaftight that was clearly
established at the time the violation occurred.riiasonable official codlbelieve that he was
acting lawfully in seizing Plaiiff's vehicles from his privat@roperty, without advance notice or
opportunity to be heard. Accordingly, DefendaiRideau, Waites, Johnson, and Heine are not
entitled to qualified immunity on the Section 1988icls against them in their individual capacity
at this juncture.

IV.  Conclusion

For the foregoing reasons,

IT IS ORDERED that insofar as Defendants’ motiseeks dismissal of Plaintiff's claim
arising out of the unlawful treatment of his tret Rodger pursuant to Fed. R. Civ. P. 12(b)(6),
the motion iISGRANTED and this claim iDISMISSED WITH PREJUDICE with respect to
all Defendants;

IT IS FURTHER ORDERED that insofar as Defendant’s motion seeks dismissal of

Plaintiff's federal and state lawaiins that arise out of the seiewf Plaintiff's vehicles against
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Johnson, Hickman, Heine, Rideau, and Waites,their individual capacity, and against
Netterville’s, the motion iI®ENIED;

IT IS FURTHER ORDERED that the Section 1983 claims against the City and against
Johnson, Hickman, Heine, Rideau, and W&ite their official capacity, ar®ISMISSED
WITHOUT PREJUDICE and Plaintiff is given leave t@amend his complaint to state a
cognizableMonell claim against the City and these defendants in their official capacity within
thirty (30) days of the issuance of this Rulingiléia to properly allege a custom or policy that
was the moving force behind the seizure of PHistvehicles will entitle the City and these
defendants in their official capacity to dismisaéh prejudice of Plaintiff's Section 1983 claims.
Additionally, insofar as the City and these defendants seek dismissalrdifdastate law claims
against them arising out of the s@i of his vehicles, the motion¥ENIED ;

IT IS FURTHER ORDERED that the claims against Knaps, Young, Givens, Burges,
Vincent, and the City of Baker Insurance Compaimsirag out of the seizuref Plaintiff's vehicles
are DISMISSED WITHOUT PREJUDICE pursuant to Fed. R. Civ. P. 12(b)(5), and that
Plaintiff is given leave to effeqiroper service on these defendanithiw thirty (30) days of this
Ruling. Failure to do so will entitle these defendaatdismissal of all @ims against them with
prejudice.

Signed in Baton Rouge, Louisiana, on August 15, 2017.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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