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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

SHELIA A. IRVIN

CIVIL ACTION
VERSUS

NO. 15-518-JWD-EWD
ASCENSION PARISH SCHOOL BOARD

RULING AND ORDER

This matter comes before the Court onMwion for Summary Judgmegidoc. 16) filed
by Defendant Ascension Parish School BoaRkfendant”). The Plaintiff Shelia A. Irvin
(“Irvin” or “Plaintiff”) opposes the motion. (Dod8.) Oral argument is not necessary. Having
carefully considered the law, the record, andattgeiments of the parties, the motion is denied.

l. Introduction

Plaintiff Shelia A. Irvin works for the Oendant Ascension Parish School Board as the
Transportation Secretary. She has worketham position for about sixteen years and for the
Defendant for nearly forty years.

In the fall of 2014, Plaintiff applied for th@osition of Coordinatoof Transportation.

Her supervisor, Larry Grant, testified that $tas already performed the Coordinator job, that
she trains Coordinators, and that she in fi@éhed him for his job as Supervisor of
Transportation.

Nevertheless, Plaintiff did not receive the position. Mr. Aubrey Yates did. The week
after being passed over for the new job, Plaimds told by the Assistaisuperintendent, who
was the highest-ranking member of the conemiihterviewing applicds, that “this was a

position that [she] expected the person to wioror at least [ten] or more years.”
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Plaintiff was born in August 1955, and she was, at the time the job became available,
fifty-nine years old. Yatewas born in December 1963 and Mifty years old when he was
hired. Their age difference is appnmétely eight and onguarter years.

Plaintiff now brings this suilleging that the Defendantsgriminated against her on the
basis of her age in violation of the Age Disanation in Employment Act, 29 U.S.C. § 621
seq (“ADEA”"). Specifically, Plaintiff claimsdiscrimination for failure to promote.

The Court has carefully reviead the law and the record asvhole and finds that the
Defendant’s motion should be denied. FiRdgintiff has made a prima facie case of
discrimination. Though the person who ultimately got the job was over the age of forty,
Supreme Court and Fifth Circuit precedent hblat this does not prewt a plaintiff from
proving a prima facie case. As long as thespe who received the job was “substantially
younger” than the Plaintiff, she has met herdem: The Court finds #t the eight and one
guarter year difference tveeen Plaintiff and Yates satisfies this standard.

Though the Defendant has articulated atiegite, non-discriminatory reason for the
decision (namely, that Yates had better qualiiices), the Court finds that the Plaintiff has
created an issue of fact as to whether théson was a pretext for disnination. Drawing all
inferences in the Plaintiff's feor, a reasonable juror could fitldat age discrimination was the
but-for cause of the Defendant’s employmestidion. The Court bas#ss decision on the
following: (1) the Plaintiff's prima facie case, (e fact that she wasl&arly better qualified”
than Yates (that is, a jury cautonclude that no reasonable persn the exercise of impartial
judgment, could have chosen Yates over the Plaintiff for the Coordinator position); and (3) the
above comment by her supervisor about expecting the person who got the job to work for the

next ten years, which a reasonable juror could fvas made with discriminatory animus on the



part of a person who is either primarily respblesfor the challengedmployment action or by a
person with influence or leverage ovke relevant decisionmakers.

Contrary to Defendant’s argumentistnolding is not in conflict wititHazen Paper Co. v.
Biggins 507 U.S. 604, 113 S. Ct. 1701, 123 L. Ed. 2d 338 (1993@})enfound that there is no
disparate treatment under the ADEA when theofagtotivating the employer is some feature
other than the employee’s age. Conversely, tier€ourt finds thaa reasonable juror could
conclude that the Plaintiff was not promoted huseaof her age (that #hat age was the but-for
cause of the Defendant’'s empiognt action) . Accordingly, éhDefendant’s motion is denied.

Il. Relevant Factual Background
A. Plaintiff's Background

Plaintiff is an employee with the AsceasiParish School Board and has been since
1976. (Doc. 18-2 at 2.) Shedam as a library clerkld.) She was also a &e secretary at East
Ascension High School for ten years. (Doc. 18-2.atFrom 1999 to the present, the Plaintiff
has been the Transportation Stary. (Doc. 16-5 at 9.)

When Plaintiff first got the Transpotian Secretary job in 1999-2000, her duties
included “taking care of the busigkers and their substitutes(Doc. 16-5 at 4.) During this
time, she also did the state-mandated reports, figuuethe bus driversautes, and assisted the
Transportation Supervisor with theutes. (Doc. 18-2 at 5.) Atdhtime in the department, there
was only a Supervisor of Transportation andansportation Secretary. (Doc. 18-2 at 6.)

B. Position of Coordinator of Transportation
In 2008, the position of Coordinator of Trandption was created. (Doc. 18-2 at 6-7.)

The hierarchy was Supervisor of Transportattben Coordinator of Transportation, and then



Secretary of Transportation. (Doc. 18-2 at Yo this day, these aredlonly positions in the
department. (Doc. 18-2 at 7.)

Even after the position of Coordinatorofansportation was created, Plaintiff still
reported directly to the Supervisof Transportation. (Doc. 18-2 &t) Plaintiff did not report to
the Coordinator. (Doc. 18-2 at 8.)

With respect to the Coordinator’s job dutie2008, Plaintiff testikd that “[t|hey took
my duties and created that job description for ther@inator. So he got s of my duties[,] . .

. [such as] [r]eports, taking care of the bus elrigic], absences, scheduling. | stopped doing it
and gave it to him.” (Doc. 18-2 at 9.) &fob description of #n Coordinator included
responsibility for assisting with scheduling bus routes, for helping bus drivers find substitutes
when they couldn’t find one,” and preparing adltstreports. (Doc. 18-2 at 9.) Plaintiff was still
responsible for assisting witbutes. (Doc. 18-2 at 9.)

Plaintiff saw the job description for Coordinabecause she applied for the position in
2008. (Doc. 18-2 at 10-11.) She did not get tie Kennie Ridgdell did. (bc. 18-2 at 8, 11.)

Larry Grant was Supervisor of Transptida and had been since 2003. (Doc. 18-2 at 6—
7, 25.) He said that the position of Coordinatas created because there was too much to do in
the Transportation Department, because theyedatat disperse the work, and because they
wanted someone at the office at all times. (O&:2 at 26.) They wanted to take some of
Grant’s duties and some of Plaintiff's dutiexagive them to a new person. (Doc. 18-2 at 26—
27.) Grant testified that, though Plaintifldiot get the Coordinator job in 2008, she was

capable of doing the job atahtime. (Doc. 18-2 at 27.)



C. The Plaintiff Applies for the Coordinator Position in 2014

When Ridgdell left the job in 2014, a vacanegs created for the Coordinator position,
and the Plaintiff applied again. (Doc. 18-2 at283.) At the time the job became available,
Plaintiff was fifty-nine yeas old. (Doc. 16-5 at 4.)

The position was a twelve-month job. (D&8-2 at 20.) Fouindividuals were
interviewed for the Coordinator position: Mr. Brey Yates, Ms. Irvin, Mr. Clark Sanchez (a
person from ETEL), and Chad Burke (from Asisted Grocers). (Doc. 18-2 at 11, 28-29, 43.)

D. Mr. Yates Was Selected for the Job

Of the four people interviewed, Mr. Yates wdmsen for the job. (@. 18-2 at 11, 45.)
Yates was born in December of 1963 and wag yi##tars old at the time he was hired. (Doc. 16-5
at 2; Doc. 18-2 at 39-40.)

Yates worked in real estate from 19@itil “the crash,” after which he became a
substitute teacher in Ascension Parish, and tieewas a paraprofessial at Dutchtown Middle
School for four or five years. (Doc. 18-2 at 3433brom there, he went to being a truancy
interventionist. Yates said that he was traiftedhe Coordinator position by Mr. Grant, but the
“job mainly consists of problem solving, and teakills come naturally as you work.” (Doc. 18-
2 at 37.) Yates said that hisiaincy position prepared him for tias far as dealing with irate
parents, administrators, [anttiings of that nature:”

Q: Give me an example of prahs you would solve in the truancy
department.

A: Okay. You got three drivers at aheol with no way to get them home, so
you have got to get them home,y&m have got to figure out where you
got a driver that can make an egency route there and bring in that
driver.

Q: Or ten people calling in sick on the same day?



A: That's correct. You have got to gribs and take care of that. There’'s a
lot of hats to weain this department.

(Doc. 18-2 at 37.)

Yates said that, since becoming Coordinatar,Rhkaintiff helps him with “procedures that
go[] on in the department when [he] need[s] stimimg[,]” but Yates does the “problem solving”
on his own. (Doc. 18-2 at 38¥ates will use the Plaintiff fofspecific transportation issues,
like what form do we use for this or for a subsomething like that, but as far as policy stuff,”
he relies on Grant or Chad Lynch, the DireabPlanning and Construction. (Doc. 18-2 at 12—
13, 38-39, 42.) Yates said his other main dutiashh performs reguligrare: “Going to
accidents, making sure the kids are safe, gettiegahrect information to report to the insurance
company and to Ms. Peraza’s office about Wiggipened, taking pictures. Dealing with
principals as far as problems at their school or student probteysnay have problems with.”
(Doc. 18-2 at 40.)

E. The Hiring Committee, The Interviews, and The Stated Reasons for
Selecting Mr. Yates

Four different people performed all the interviews for the Coordinator position: Denise
Graves, Chad Lynch, Larry Grant, and Randy Wéec. 18-2 at 19.) Denise Graves is the
Assistant Superintendent. (Dd@8-2 at 12.) As stated abqwehad Lynch’s title was the
Director of Planning and Cotmaction, but he was also dater over transportation and
maintenance. (Doc. 18-2 at 12-13, 42.) Larrgrisrthe Supervisor of Transportation, was on
the committee as well. (Doc. 18-2 at 6—7, 25.) réfeorts to Mr. Lynch. (Doc. 18-2 at 7.) Randy
Watts is the Director of HumaResources. (Doc. 18-2 at 17.) Ms. Graves had authority over the

other individuals on ik hiring committee.$eeDoc. 18-2 at 15-16, 19, 23.)



At the interview, the applicants were givam opportunity to give an opening statement,
then the four interviewers asked questions. (8e2 at 19.) Mr. Lynch hha list of questions
generated and given to theerviewers, which they could asktifey so chose. (Doc. 18-2 at 19.)
“The four of us would actively ask the ajgaint questions based upon their experience and
expectations and abilities, and then we woutelwith them having the opportunity to give a
closing statement.” (Doc. 18-2 at 19.) Watts wioalso give details of the job. (Doc. 18-2 at
19.)

Yates said he did not recall Denise Gravémtehim in the job interview that she would
expect him to stay in that jdbr at least ten years. (Doc. 18&£39.) Similarly, Lynch testified
that he did not recall Ms. Graves saying dutimginterview with Plaintiff that whoever was
hired would be expected to work in the jobeatst ten years or more. (Doc. 18-2 at 43.)

Graves was asked, “What particular attrdsudlid Mr. Yates bring to the table, if you
recall,” and Graves responded:

His experience, first of alpeing a current employedie worked as a truancy
interventionist, so he had good skills innkioag with the school administrators.
We needed that feedback we had gottem tee with the difficult situations that
he dealt with, that he had a good rapport widiministrators that he spoke to them
appropriately.

They were pleased with his handling of documents.

Also, because he was a truancy interventionist, he was very familiar with all of
the nooks and crannies of the districtjfsse asked him to go drive the Buzzard
route, he would know where that would be. He was very familiar with the entire
district, which would be a determiningdtor. And just th@eople skills he had
been demonstrating as a truancy interventionist.

(Doc. 16-5 at 11-12.) Yates’ bachelor’'s degtigknot “play into it.” (Doc. 16-5 at 1Zee also

Doc. 16-5 at 14-15.) Conversely, Ms. Irvin gatinterview because: “She worked for Mr.



Grant. She worked in the TransportatiompBement, she had been a longtime, good employee

with us.” (Doc. 16-5 at 12.)

Larry Grant testified that, in siiopinion as direct supervisof the Coordinator job, Irvin

“possess|ed] all of the attributes needed oteoto assume the position” and was “absolutely”

qualified for the job. (Doc. 18-2 @9.) Grant also testified that he preferred Ms. Irvin for the

position:

A:

A

It goes back to my statement earliand this is no offense to other
applicants, but prior to me getting there, Ms. Irvin was in the chair, so she
was basically coordinating and doing sgarial work before any of us got

to that department. She had theerience, the professionalism, the
organizational skills. | am who | aright now in that department not
because | get all of my information from the State Department or some
other agency, it came directly from Mezin. She has been the trainer for
myself, and she is the trainer now &ty Coordinator that comes into that
office.

So with all of that longevity thathe has as a Secretary and all of the
duties that go along with being a Cdwrator, she was doing all of those
particulars prior to any of us gettitigere, so she had that, she possessed
those qualities.

Would the title “Secretary” be a smomer as far as what Ms. Irvin has
done over the years in the department?

Absolutely.

(Doc. 16-5 at 17.) Grant further testified thahen the Coordinator job came into existence,

Plaintiff's duties were shifted and given to NRidgdell. (Doc. 16-5 at7-18.) Grant testified:

Q:

And so it was—you wanted her to show him how to do what she had
previously been doing?

Absolutely.
And the same would be true with Mr. Yates?

Absolutely.



(Doc. 16-5 at 18.)
Grant said that Ms. Graves “took the |dadMr. Yates.” (Doc. 16-5 at 18.) Grant
testified that the final decision came about as follows:

Discussions at the tabléaut qualifications and abiliteeand the what-ifs and all
those things, so everybody was thiog their pieces in the pot.

Again, | will say Ms. Graves was in Mr. ¥&s’ corner, and that is no offense to
her. | was standing on my convictions, and eventually, we had to make
concessions. We were at a stalentfatelack of a better word. | am a team
player. Ms. Graves is over all of us thas at that table, including Mr. Lynch, so
eventually we all decided that wellvgo in the direction of Mr. Yates.

(Doc. 16-5 at 22—-23.) Grant was asked if he “basically . . . conceded to Ms. Graves’ position,”
and he replied, “Absolutely.” (Dod 6-5 at 23.) When asked if &1t would speak for her again,
he stated:

Unless somebody brings something reallystanding beyond the shadow of a
doubt. Again, you know, when you sit at hl&ato interview people, it is a
process. lItis yes, this is who | think is a great perseadapon what | know
about her, and you can say something different about another person. At some
point, you have to come together.

(Doc. 18-2 at 32.)

Grant testified that age was never a consitiien in making the decision of who to hire,
including Ms. Irvin’s age. (Docl6-5 at 21.) Grant said that beuld not speak for anyone else.
(Doc. 16-5 at 22.) However, he did not “recall age being discussee getteral conversation.
Like, you are too old or you have got too manyo- That conversationas not had openly at
that table.” (Doc. 16-5 at 23.)

Chad Lynch testified that Ms. Irvin hacetfollowing strengths or good points after they

interviewed her:



Her strengths would be hpresence in the office ovérere, knowledge of who
the bus drivers are, the abjlito point people in theght direction in our school
system. She has been in the schooksyst long time, so there are things she
knows about who to call at HR. Driwecall her and ask questions, and she
directs them to the right pple. . . . Being involved itransportation, | would tell
you that being there in the office is wigaltt her the interview. | know that she
knows what we do in there.

(Doc. 16-5 at 30-31.) Lynch said they did naicdiss anybody’s negatives; “it was more of us
trying to say who we thought valould recommend and if we had a consensus already or not.”
(Doc. 16-5 at 31.) Lynch stated that, thougwias not 100% sure, he felt like, based on the job
description that was posted, the Plaintiff met all of the qualifications outlined in the job
description for the Coordinatposition. (Doc. 18-2 at 44.)

Lynch said that Grant “felike, out of loyalty to Ms. Sélia, [Grant] wanted to give
[Plaintiff] a chance. That was [Grant’s] ®atent, and he explained why, you know. She had
been his employee for a long time, and he &b recommend her.” (Doc. 16-5 at 31.)
Lynch’s top candidate was Mr. Sanchez fromEHETecause of his transportation experience.
(Doc. 16-5 at 31.) Lynch did not remembelif. Watts even picked one, but Ms. Graves
wanted Mr. Yates. (Doc. 164 31.) Lynch testified:

We had a vote, then further discussiand Ms. Graves made some comments
about Mr. Yates and the things she Badn with him in his capacity he had
before this, which | agreed with becaushad seen theas well through my
experience with him in his lér role. And once she sdlht, | said | could live
with that.

Mr. Grant, | remember him not objectingysey he could livewith that, and we
felt like we could go with that ande all agreed to the selection.

(Doc. 16-5 at 31-32.)
Randy Watts could not remembbe pluses that Ms. Gravdscussed with respect to

Mr. Yates. (Doc. 16-5 &84.) He testified:

10



Mr. Yates got my vote — and | said thevaes a tie. If | had to give it for
transportation knowledge, it would have been for Mr. Sanchez because he dealt
with it on a daily basis. But Mr. Yatesrfaxceeded everyone else, in my eyes, as
far as what | thought was needed witttie district, which is total collaboration

and understanding of the principals asdistant principals and what they go
through and how they operataring the course of a day.

Mr. Yates has had internal experienagwihose people for @ouple of years in
dealing with truancy. He deals withrpats with truancy each and every day, and
it is very, very hostile sometimes. A lotthiem are not very, very pleased. A lot
of shouting and hollering has come through that office because people believe
they should be able to go to any schoeltivant to regardless of where they live.
He is the one who would catch themssimg lines and notltang the truth about
where they would live, so on a daily lmdvir. Yates would éal with employees
and adults. And | thought that was yevery important tht we had someone

who was experienced in that becausemiiou are dealing with buses, this is
what you are going to deal with. Armate parent who calls in the afternoon,
regardless of whether or not they are adrreth their information, or they are
worried because they think their kidshiaeen kidnapped, whatever it may be, you
know, something wrong. And he has haihltexperience in@aling with those
situations.

So that is why he had my vote . . . One of the reasons. One of the main reasons he
had my vote.

(Doc. 16-5 at 34-35.)
F. The Meeting That Took Place After thelnterviews and the Alleged Comment
Plaintiff testified that, on the Monday aftide interview, Ms. Graves, Mr. Lynch, and
Mr. Grant called her in a meeting to explainywgine did not get thelp. (Doc. 18-2 at 12.)
Plaintiff testified that, at the meeting, Grawasd “usually when they hire somebody in a
position like that, they are expectedwork 10 or more years that position.” (Doc. 16-5 at 5;
Doc. 18-2 at 14.) Plaintiff testified:

Q: Did she say that to you in a way thadde you understand thetie didn’t believe
that you'd be there for 10 years?

A: That's what | got from it.

11



(Doc. 16-5 at 5; Doc. 18-2 at 14.) AccordindPaintiff, Lynch and Gransaid nothing at that
meeting. (Doc. 16-5 at Roc. 18-2 at 14.)

Graves also testified about a follow-up megtihat occurred. (Doc. 16-5 at 13.) Graves
said that she, Grant, Lynch, and Watts met with Plaintiff at a confereacein Sorrento. (Doc.
16-5 at 13.) Graves “did all of the talkingcdawanted to let Ms. Irvin know she was not going
to get the position, that we appreciated heihapg for the position, but that we had chosen
someone else.” (Doc. 16-5 at 13.) Graves whkeds she told the Plaintiff that “this was a
position that [she] expected the person to woroirat least 10 or more years,” and Graves

responded:

In my conversation in the interview tel her she did not get the position, | did
say that. It was part of the conversatiost juying to give an example, as she did
not get the position becauseeshiasn’t the best person for it, she did not have the
best experience and wasn’t the most qiglif | said that as a platform for
discussion. We were looking for somedoeg-term, but certainly, historically,

as an HR person, we have hired peoplénédf a year, 1 yeahut that she did not
get the position because we were looking for someone long-term.

| did say that we can hire someone argytban resign the neyear, but we went
with what we were responsible for, whiwas to pick the best possible person for
the position.

(Doc. 16-5 at 13—-14.) She denied thgé was a factor in the decision:

Q: When you said that because of lemgevity in the system, she had
worked here for 38 years, and because of her age, did you think she was
not going to hold the jofor 10 years or more.

A: Absolutely not. | don’'t know we are thigr apart in ageShe is a little bit
older than I, but | expect to wofl0 more years also, so that was not a
factor at all.

Graves also discussed other reasons givéhaatiff for not giving her the position:

One of the reasons we met with hersviast to let her know that we had
applicants that certainlyad better hands-on experenthat would better suit the
position. The position had filled for a numladryears, we knew what the daily

12



tasks were and what thesponsibilities were, arttiose were just not her
strengths. She had no evidence of those strengths or even having those skills.
She had never supervised either, never begtuation where she had to deal with
different employees or pareniand we had two applicanwith that experience.

(Doc. 16-5 at 15.)

Grant also testified about the meeting. Hd Haat, after the conssus was made to hire
Mr. Yates, a decision was made to talk to Meinito “smooth things ovewith her.” (Doc. 16-5
at 24.) The four people who imgewed her sat down with hemeé Ms. Graves was the lead in
the conversation. (Doc. 16-5 at 25.) Grant wkeasf he remembered Ms. Graves saying that
“she expected the person who filled the Coordingjob to be in the job for at least 10 years,”
and Grant did not “recall those exact wotdBoc. 16-5 at 25.) Grant elaborated:

| don’t want to misquote Ms. Graves. | dafi you the procss that | think Ms.
Graves was trying to allude to.

Get Miss Shelia to the tabland basically, explain tieer the reasons why, so in
the process of that explanation, if thosetipalar wordings came about directly, |
don’t want to believe there was anythingttivas basically to try to make Miss
Shelia feel she was inadequate or that she only had a few years left before she
retired. 1 think she was justytng to explain the reasons why.

So whatever the wording that was quoted or whatever by someone, | don’t recall
the exact words verbatim, but | do know thst of what Ms. Gaives was trying to

do because we talked about it prior. Amel were just trying to make Miss Shelia
feel better about the process.

(Doc. 16-5 at 26.) When Grant was told that Mgaves admitted to saying it, he said there was
a “strong possibility” that she didut he only remembered the gidtwhat she said and not the
specifics. (Doc. 16-5 at 27-28.)

Lynch testified that, in a méeg that they had with the Pidiff after her interview, Ms.
Graves said something to the effect that whoexses hired would be expected to work in the job

at least [ten] years or more. (Doc. 18-2 at 43.) Lynch stated:

13



Q: And when you heard that, athdid you think she meant by that?

A: Can | just state thahe purpose of the meeting sveeally to try and help
an employee understand that etieough you were not selected, you are
still a valuable employee.

That sentence to me, or whateves shid about the age didn’t appear to
me to be the point of the meeting.

Q: But you did take it tbe about her age, right?

A: | vaguely remember what she saitiwas about longevity or how much
time you have left. | can’t remember exactly how she said it.

(Doc. 18-2 at 44.)
1. The Relevant Standard

“The court shall grant summary judgmenthi&é movant shows that there is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shgwhat there is no genuine issue of fact, “its
opponent must do more than simply show thate is some metaphgal doubt as to the
material facts . . . [T]he nonmoving party masime forward with ‘specific facts showing that
there is a genuine issue for trial. See Matsushita Elec. Indus. Co. v. Zenith Radio Cdijh,
U.S. 574, 586-87, 106 S. Ct. 1348, 89 L. Ed. 2d 498§) (internal citations omitted). The non-
mover's burden is not satisfied by “conclusory allegations, by unsubstantiated assertions, or by
only a ‘scintilla’ of evidence.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)
(citations and internal quotations omitted). “Whtre record taken as a whole could not lead a
rational trier of fact to find for the non-movingrpa there is no ‘genuine issue for trial.” ”
Matsushita Elec. Indus. Ga475 U.S. at 587. Further:

In resolving the motion, the court may nwtdertake to evaluate the credibility of

the witnesses, weigh theidence, or resolve factual disputes; so long as the
evidence in the record is such thaeagsonable jury drawing all inferences in

14



favor of the nonmoving partyould arrive at a verdieh that party's favor, the
court must deny the motion.

International Shortstop, n v. Rally's, Inc.939 F.2d 1257, 1263 (5th Cir. 1991).
V. Discussion
A. ADEA Standard Generally

The Fifth Circuit recently laid out the applicable law as follows:

The Age Discrimination in EmploymeAict (ADEA) “prohibit[s] employers

from discharging or otherwise discrimaiting against any individual because of
his or her age.Miller v. Raytheon Co.716 F.3d 138, 144 (5th Cir. 2013ge29
U.S.C. 8§ 621. Under the ADEA, it is unlawfor an employer “to discharge any
individual or otherwise discriminate agaisy individual . . . because of such
individual's age.” 20 U.S.C. § 623(a)(agcord Phillips v. Leggett & Platt, Inc.,
658 F.3d 452, 455 (5th Cir. 2011). To dditsh a claim under the ADEA, “[a]
plaintiff must prove by a @ponderance of the evidence (which may be direct or
circumstantial), that age was the ‘bot:fcause of the challenged employer
decision.”Gross v. FBL Fin. Servs., In&57 U.S. 167, 177-78, 129 S. Ct. 2343,
174 L. Ed. 2d 119 (2009). A plaintiff mgyove her case by either direct or
circumstantial evidencéd.

Palacios v. City of Crystal City, Tex634 F. App'x 399, 401-02 (5th Cir. 2015) (per curiam).

The Fifth Circuit has further explained:

When a plaintiff relies on circumstanteidence to prove agdiscrimination, we
apply the three-part burdeshifting analysis fronMcDonnell Douglas Corp. v.
Green,411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). Under the
McDonnell Douglagramework, the plaintiff must first establish a prima facie
case by showing that (1) she was forty geafrage or older at the time she was
not selected; (2) she was qualified for fuesition; (3) she was not selected; and
(4) either (a) a candidate outside hestpcted class was selected; (b) someone
younger was selected; or (c) she otherwias not selected because of her age.
See Machinchick v. PB Power, In898 F.3d 345, 350 (5th Cir. 2008JcClaren
v. Morrison Mgmt. Specialists, In@20 F.3d 457, 462 (5th Cir. 2005). If the
plaintiff establishes a prima facie catiee burden shifts to the employer to
articulate a legitimate, nondiscriminatasason for its decision. If the employer
meets that burden of production, the pldd, to withstand summary judgment,
must offer sufficient evidence to creatgenuine issue of material fact as to
whether “the legitimate reasons offeredtbg defendant were nis true reasons,
but were a pretext for discriminatiorStuyres v. Heico Cos., L.L.G@82 F.3d
224, 231 (5th Cir.2015) (internal quatat marks and citation omitted).
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Cline v. Par, 622 F. App'x 423, 425 (5th Cir. 2015) (per curiam).
B. Plaintiff's Prima Facie Burden

The parties’ arguments concerning the pria@e case are straightforward and center on
the fourth element of the test. Defendant asgbdt the Plaintiff cannly show a prima facie
case by demonstrating that the position was fillgdomeone outside the “protected class” (i.e.,
over the age of forty). Defendant contends,thatause Mr. Yates was fifty years old, Plaintiff
cannot satisfy her prima facie burden.

Plaintiff maintains that the Defendant citesrtoorrect case law. Plaintiff argues that she
can satisfy her prima facie burden merely by showing that Mr. Yates was younger than the
Defendant and that Courts in the Fifth Circhatve “routinely treatethe fourth element as
satisfied for summary judgment purposes wtienage difference between a plaintiff and his
replacement is seven years or more.” (Doc. 18 at 7 (citation omitted).)

In short, the Court rejects the Defendantiguanent and agrees withe Plaintiff. This
case is controlled b'Connor v. Consolidated Coin Caterers Cofpl7 U.S. 308, 116 S. Ct.
1307, 134 L. Ed. 2d 433 (1996). Under it, the Plaintiff has satisfied her prima facie burden.

In O’Connor, the question was “whether a plaintiffeging that he was discharged in
violation of the [ADEA] must show that heas replaced by someoanatside the age group
protected by the ADEA to make out a prifagaie case under the framework established by”
McDonnell DouglasO’Connor, 517 U.S. at 309, 116 S. Ct. at 1309. In finding that he did not,
the Supreme Court explained:

The discrimination prohibited by the ADEA discrimination “because of [an]

individual's age,” 29 U.S.C. § 623(a)(1), though the prohibition is “limited to

individuals who are at letd0 years of age,” 8 631(a)his language does not

ban discrimination against employees becdheg are aged 40 or older; it bans

discrimination against employees becaustheir age, but limits the protected
class to those who are 40 or older. Taet that one person in the protected class
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has lost out to another person in the prat#class is thusrelevant, so long as

he has lost outecause of his ag@r to put the point more concretely, there can
be no greater inference afediscrimination (as opposed to “40 or over”
discrimination) when a 40-year-old is replaced by a 39-year-old than when a 56-
year-old is replaced by a 40-year-old. Besmii lacks probative value, the fact

that an ADEA plaintiff was replaced byrseone outside the protected class is not
a proper element of thdcDonnell Douglagprima facie case.

Id., 517 U.S. at 312, 116 S. Ct. at 1310 (emphasisiginal). Thehigh court concluded:

[T]he prima facie case requiresvidence adequate to create an inference that an
employment decision was based on dfliégal] discriminatory criterion .. . .”
Teamsters v. United Statek81 U.S. 324, 358, 97 S. Ct. 1843, 1866, 52 L. Ed. 2d
396 (1977) (emphasis added). In the ageruiisBoation context, such an inference
cannot be drawn from the replacementoé worker with another worker
insignificantly younger. Because the ADEpohibits discrimination on the basis

of age and not class membership, the ffaat a replacement is substantially
younger than the plaintiff is a far more reliable indicator of age discrimination
than is the fact that the plaintiff wasplaced by someone outside the protected
class.

Id., 517 U.S. at 312-13, 116 S. Ct. at 1310 (eas{s in original). Thus, undé& Connor, the
replacement cannot be “insignificantly youngée must be “substantially younger.”

Relyingon O’Connor, the Fifth Circuit has explainedahthe fourth requirement of the
prima facie case is that the plaintiff prove that “she was eithergliiced by someone
substantially youngeor (ii) otherwise dischrged because of her ag®ipoll v. Dobard 618 F.
App'x 188, 191 (5th Cir. 2015) (perream) (emphasis added) (citidgckson v. Cal-W.
Packaging Corp.602 F.3d 374, 378 (5th Cir. 2010) (citi@yConnor, 517 U.S. at 312-13, 116
S. Ct. 1307)). Irfrlanner v. Chase Inv. Servs. Carf00 F. App'x 914 (5th Cir. 2015) (per
curiam), the Fifth Circuit articulated the sastandard from the same cases and stated:

The Supreme Court has dfaed that the prima facie case requires evidence

adequate to create an inference graemployment decision was based on an

illegal discriminatory criterion. In thage-discrimination context, such an

inference cannot be drawn from the esg@ment of one worker with another

worker insignificantly younger. Thua, plaintiff's replacement must be
“substantially younger” to creatn inference of discrimination.
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Id. at 917-18 (alterations, footnotes, and quotations omitted).

Defendant claims that this rutes applied in other ADEA casesd, discharge,
termination, or replacement) but does not appliailure-to-promote cases. But Defendant cites
to no authority, and provides no good reason, fiergloposition. Moreovercase law from this
and other circuits shows th@tConnorapplies in failure-to-promote cas&ee Cline v. Pay.

622 F. App'x 423, 425 (5th Cir. 2018helley v. Gerer666 F.3d 599, 608 (9th Cir. 2012) (“In a
failure-to-promote case, a plaintiff may estabbsprima facie case of discrimination in violation
of the ADEA by producing evidence that . .) {de promotion was given to a substantially
younger person.” (citations, one of whichQ%Connor, omitted));McKay v. U.S. Dep't of
Transp, 340 F.3d 695, 698 (8th Cir. 2003) (“First, thesfdct] court rulecthat [the employee]
did not establish a prima facie case [of a failurprtumote claim] because (i) . . . the selected
candidate[] was over age forty and therefore a negrabthe ADEA protected class, . ... We
disagree. As to [the selected candidate’s] dhge,fact that a replacement is significantly
younger than the plaintiff’ satisfies thaspect of the prima facie cas®.Connor, supral.”);
Murphree v. Potter226 F. Supp. 2d 826, 831 (N.D. Miss. 2002) (“Such reasoning [from
O’Connoi applies with equal force in a failure togpnote context. . . . The defendant has failed
to advance a sufficient rationale which wouldtity applying such a puciple only in cases

other than a failure to promote context. gtion omitted)]”). Thus, the Court will apply
O’Connor here.

As a result, the only question is whethar Yates is substdially younger than the
Plaintiff. Yates was born on December 5, 196®c. 18-2 at 3940, 45.) Plaintiff was born on
August 26, 1955. (Doc. 16-5 at 4; Doc. 16-5 at 4.) Consequently,isreereughly eight and

one-quarter year difference ineagetween Yates and Plaintiff.

18



The Court finds this age difference is su#iai to satisfy the Plaintiff's prima facie
burden. “Unlike some [other] circuits, [the Fifthrcuit] has not settled on a standard for what
age difference qualifies as ‘sutiéstially younger’ such that an inference of age discrimination
may be made to estabilia prima facie caseFlanner, 600 F. App’x at 919 (citations omitted).
“This [circuit] has stated: ‘[tihDEA does not lend itself to a brighte age rule . . . in which
replacement by a worker outsittee protected category isanvenient proof guideline.’Id.
(quotingBienkowski v. Am. Airlines, In@51 F.2d 1503, 1506 (5th Cir. 1988¢e also Ruth v.
Eka Chemicals, Inc92 F. Supp. 3d 526, 530 (N.D. Missg¢onsideration deniedNo. 13-165,
2015 WL 3673134 (N.D. Miss. June 12, 201&)d aff'd 623 F. App'x 281 (5th Cir. 2015)
(“Neither the Supreme Court ntire Fifth Circuit has provided a bright-line rule to determine
which age differences are considered substieanid which are considered insubstantial.”
(citations omitted)). Nevertheless, as the district court statedtim

The Fifth Circuit has, however, stated in dicta that five years presents a “close
guestion” as to whether the agéfelience is legally sufficientHachid v. Jack In
The Box, InG.376 F.3d 306, 313 (5th Cir. 2004)], and has held four years to be
insubstantial as a matter of lalaarle v. Aramark Corp.247 Fed. Appx. 519, 523
(5th Cir. 2007).

Without any clear guidance on the issustritit courts within the Fifth Circuit

have routinely treated the fourth elent as satisfied for summary judgment
purposes when the age difference between a plaintiff and his replacement is seven
years or moreSee Frazier v. Lockheed Martin Operations Support, R@13

WL 2897897, at *4 (S.D. Miss. June 13, 20{i®)ding that age differences of

seven, eight, and seventeen years weffegnt for purposes of the plaintiff's

prima facie caseegHall v. Sealy, InG.2011 WL 4389701, at *5 (N.D. Tex.

Sept. 21, 2011)] (declining “to concludeamatter of law that an age difference

of more than nine years is insubstantiaBgll v. Raytheon Co2009 WL

2365454, at *6 (N.D. Tex. July 31, 2009) (assuming that an approximately seven-
year difference is substantial)aly v. Home Depot U.S.A., InRQ07 WL

4260900, at *5 (W.D. Tex. Dec. 3, 2007) (findithat a difference of seven years

is a “close question,” but assuming for summary judgmeniqgsaes that it is
sufficient); Cannon v. St. Paul Fire & Marine Ins. C005 WL 1107372, at *4

(N.D. Tex. May 6, 2005) (“The Court is nptepared to declare an age difference

of approximately seven years ulsstantial as a matter of law.”).
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Id., 92 F. Supp. 3d at 530—3ee also Baiamonte v. SzeReal Estate Mgmt. CoNo. CIV. A.
96-1732, 1997 WL 3256, at *3 (E.D. La. Jan. 3, 199%)th specific regard to the age
discrimination claims, the Court finds that theeyyear differential in age between the plaintiff
and her replacement does present a jury issue @@ennof.]”).

Based on these cases, the Court finds tlealPtaintiff has made rima facie burden of
discrimination; an eight and omarter age difference makgates “substantially younger”
than the Plaintiff for purposes of this prong of the analysis.

C. Legitimate, Nondiscriminatory Reasons

Because Plaintiff has made a prima facie acds#scrimination, the burden shifts to the
Defendant to produce evidence of a legitimata-discriminatory reason for Yates being
selected for the jolCline, 622 F. App'x at 425. Defendant quotes at length much of the above
testimony from Graves, Watts, Lynch, and Grart argues that Yates was a “better fit” and
more qualified for the position that the PlaintifheeDoc. 16-2 at 10; Doc. 19 at 3.)

Preliminarily, the Court is skeptical ofé¢lDefendant’s vague claim that Yates was a
“pbetter fit.” As the Fifth Circuit held ifPatrick v. Ridge394 F.3d 311 (5th Cir. 2004):

In fact, the explanation given by [the eoyr], i.e., that [the employee] was not

“sufficiently suited” for the position—evencluding [the hiringofficial’'s] belief

that she would not “fit in"—does not nessarily qualify as a “nondiscriminatory”

reason. After all, a hiring official's subjective belief that an individual would not

“fit in” or was “not sufficiently suited” fo a job is at least as consistent with

discriminatory intent as it is with nondiscriminatory intent: The employer just

might have found the candiddteot sufficiently suited’because o protected

trait such as age, race, or engaging protected activity. We hold as a matter of

law that justifying an adverse employmi@lecision by offering a content-less and

nonspecific statement, such as that a @atdiis not “sufficiently suited” for the

position, is not specific enough to meetlefendant employer's burden of
production undeMcDonnell Douglaslt is, at bottom, a non-reason.

Id. at 317.
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Nevertheless, the Court fintizat the Defendant has saiesf its burden of production;
viewing the statements of Gray&¥atts, Lynch, and Grant as a wholt is clear that some of
them believed that Yates had beteslifications, experience, oribk for the job. Specifically:

e Graves pointed to his experienegplaining, “He worked as a truancy
interventionist, so he had good $kiih working with the school
administrators.” (Doc. 16-5 at 11-1Z)e dealt with difficlt situations, had
a good rapport with administtors, and pleased theémith his handling of
documents.” (Doc. 16-5 at 11-12.) He wasy familiar with district and had
the right people skills. (Doc. 16-5a1—-12.) Additionally, in explaining her
discussion with the Plaintiff on the ylfollowing Yates’ selection, Graves
said that Plaintiff “did not get the position because she wasn’t the best person
for it, she did not have the best expede and wasn’t the most qualified.”
(Doc. 16-5 at 13-14.)

e Though Grant supported the Plaintiff, $eid that the final decision came
about through “[d]iscussioret the table about quatations and abilities.”
(Doc. 16-5 at 22-23.)

e Lynch said he could live with the cloai of Mr. Yates because Lynch had seen
what Graves had said about Yates and because of Lynch’s own experience
with him. (Doc. 16-5 at 31-32.)

e Watts testified that Yates “far exceede@mwne else . . . as far as what [he]
thought was needed within the distriwhich is total collaboration and
understanding of the principals and atsit principals and what they go
through and how they operate during tloeirse of a day.” (Doc. 16-5 at 34—
35.) Watts pointed to Yas’ “internal experiencwith those people for a
couple of years in dealing with truantparticularly his experience with
parents, “very, very hostile” situatiorsnd “shouting and hollering.” Watts
said it was “very, very importathat [they] had someone who was
experienced in that” becausethe need to deal with buses and irate parents.
(Doc. 16-5 at 34-35.)

Thus, Defendant has satisfiedlisrden at this stage of tibcDonnell Douglasanalysis.
“[T]he promotion of a better qualified applicant is aifiegate and nondiscriminatory reason for
preferring the successful applicaver the rejected employee wblaims that the rejection was

discriminatory.”Price v. Fed. Exp. Corp283 F.3d 715, 721 n. 2 (5th Cir. 2002) (quoting
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Jefferies v. Harris Cty. Cmty. Action Ass®93 F.2d 589, 590 (5th Cir.1982)). The Court notes
that the only question here is whether Brefendant has “introduce[d] evidence whitdken as
true, would permitthe conclusion that #re was a nondiscriminatory reason for the adverse
action;” “the burden-of-productiostage determination necessaphgcedeghe credibility-
assessment stage&st. Mary’s Honor Ctr. v. Hick$509 U.S. 502, 509, 113 S. Ct. 2742, 2749,
125 L. Ed. 2d 407 (emphasis in original). o, Defendant has satisfied its burden of
production, so the Court must turntbe final prong of the analysis.
D. Pretext
1. Parties’ Arguments

Defendant argues that all of the above evidence shows that there were legitimate reasons
for selecting Mr. Yates. Defendigaddresses the after-intervieweeting in which Graves stated
that she hoped the employee would work fortears and states that this comment contained
“no mention of the age of anyone involvedefendant says there is no evidence that any
participant knew the age tie final two candidates.

The Defendant also argues that there isvidence of disparate treatment. Addressing
Graves’ comment furthethe Defendant relies diazen Paper Co. v. BigginS07 U.S. 604,
113 S. Ct. 1701, 123 L. Ed. 2d 338 (1993), wheeeShipreme Court said that there “is no
disparate treatment under ADEA when the faatotivating the employer is some feature other
than the employee’s age” and that it “would bepimect to say that a dision based on years of
service — which is analytically distinct froage — is necessarily age based.” The Defendant
guotesHazenat length and concludes by saying tHazen“clearly draws a distinction between

years of service and a legitimatge based discrimination claim. There is no evidence to suggest
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that her rejection was due to some belief Haatproductivity and competence had declined or

would decline.” (Doc. 16-2 at 16.)

Plaintiff concisely argues than inference of discrimination can be drawn from the

following:

(a) Ms. Irvin had been working for the Bahfor [thirty-eight] years; Mr. Yates
had only been working for the Board for approximately six years.

(b) Ms. Irvin had been working in the Transportation Department for over
[fifteen] years; Mr. Yates had never werkin the Transportation Department.

(c) Ms. Irvin had performed thjob duties of the Coordinator of Transportation
and had trained others how to merh those duties; Mr. Yates had done
neither.

(d) Ms. Irvin was told that she was rated for the position because it was
expected that the person hired would wik[ten] or more years; Mr. Yates
was not told that he would be expectedwork] for at least [ten] years if
hired.

(e) Ms. Graves had direct line authordyer the persons on the committee that
selected Mr. Yates for the positiondanmsed her position of authority to
convince the other members of the mtew committee to be “team players”
and support her selection of Mr. Yates for the position.

(Doc. 18 at 9.) Plaintiff argugbat Graves’ statement that Plaintiff “did not get the position
because we were looking for someone long-termivigen viewed in a light most favorable to
the Plaintiff, an assumption that she, a fifiye year old, “was naxpected to work 10
additional years — an age-basssgumption specifically prohted by the ADEA.” (Doc. 18 at
9.) Lastly, Plaintiff says thaiazenis not applicable:

In that case, an employee was termindechuse he was “close to vesting” in the
company’s retirement program after nine years of service — not because of his
age. In the present case, Ms. Irvin was not promoted because of the assumption
made by Ms. Graves that Ms. Irvin, who was 59 years old, was not expected to
work 10 additional years (an issue that was not even raised with the person hired
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for the position). This is the precise typlestereotype that is prohibited by the
ADEA.

(Doc. 18 at 10.)

Defendant responds that Plaintiff was a setyetso she lackedé¢h'daily interaction
with parents, principals, admstrators and/or outside knowledgiethe logistics and physical
boundaries of the transportatiorpdetment” and thus did not have the “set of experiences and
skills that were so important to the committee mersli (Doc. 19 at 3.) Yates had those skKills.
Defendant argues that Plaintiff can point to meghmaking her a “bettdit” or more qualified
than Yates. Defendant says that there iswidence that the committee’s reasons were “weak,
implausible, inconsistent, incofet or contradictgr,” Yates “simply was and is more qualified
for the duties of that position.” (Doc. 19 at 3—Dgfendant concludethat there was no
evidence of pretext, so Plaiffis claims should be dismissed.

2. Analysis

“If the employer provides a legitimate, non-discriminatory reason, then the burden shifts
back to the plaintiff to prove that the empldgeroffered reason was not true—but was instead a
pretext for age discrimination—or that, even & gmployer's reason is true, [s]he was terminated
because of h[er] agePalacios v. City of Crystal City, TeX634 F. App'x 399, 402 (5th Cir.
2015) (citation and quotations omitted). ‘tAe summary judgment stage, the question is
whether the plaintiff has shown that there is a genissue of material fact as to whether this
reason was pretextuald. (citation and quotation omitted). “@aintiff may show [a genuine
issue of material fact regarding] pretext eitthrough evidence of sjparate treatment or by
showing that the employer's proffered exjaléon is false or unworthy of credencéd” (citation
and quotation omitted). The key issue with pretexthether the employer's justification, “even

if incorrect, was the real reastor the plaintiff's terminationA plaintiff's prima facie case,
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combined with sufficient evidence to find that #maployer's asserted justification is false, may
permit the trier of fact to conclude ththe employer unlawfully discriminated3oudeau v. Nat'l
Oilwell Varco, L.P, 793 F.3d 470, 476 (5th Cir. 2015) (adteons, citations, and quotations
omitted). “At the end of the day, the pretext inquiry asks whether there is sufficient evidence
demonstrating the falsity of the employer's exptam, taken together witlhe prima facie case,
to allow the jury to find that discrimination wd®e but-for cause” of the failure to promoii.

at 478.

Having carefully considered the law, factdhe record, and argumerdéthe parties, the
Court finds that a reasonahleor could conclude that age was the but-for cause of the
Defendant failing to promote the Plaintiff. T@eurt bases this conclusion on the following: (1)
the Plaintiff's prima facie case; (2) the fact that she was clearly better qualified than Yates; and
(3) Graves’ comment about the Plaintiff not wiakfor ten years, alongith Graves’ position
of authority and influence ovéne other committee members.

First, the prima facie case was detailed above. In short, Plaintiff, a woman in her upper
fifties, was denied a promotion that wenstameone substantially yourrgban she was. The
Court notes that, “although it does not defeatdgnena facie case, the fact that [Yates] was
within the protected class is not irrelevant .[Y.ates’] status as a protected class member . . .
cuts against any inference of discrintina by [Defendant] on the basis of agMurphree 228
F. Supp. 2d at 837 (citations omitted). Bhpugh weakened, the prinfacie case is still
relevant on the issue of prete8ee Baiamontd,997 WL 3256, at *3 (“The Court does find
significant in the defendant's favor that the plaintiff was replaced by a 47 year old female with
computer skills and that all but one of the otltee employer’s] office managers were of the

same protected class as the plaintiff. Howewth specific regard to the age discrimination
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claims, the Court finds thatemine-year differential in ageetween the plaintiff and her
replacement does presenjury issue unded’Connof.]")

The second issue (qualificatigns a close call. “A showing that the unsuccessful
employee was * “clearly better qualified” (as opposedierely better or as qualified) than the
employees who are selected’ will be sufficienptove that the employer's proffered reasons are
pretextual.”"Moss v. BMC Software, In&10 F.3d 917, 922-23 (5th Cir. 2010) (quotiteOC
v. La. Office of Cmty. Serygl7 F.3d 1438, 1444 (5th Cir. 1995)). To meet this burden, Plaintiff
“must present evidence from which a jury coatohclude that ‘no reasonable person, in the
exercise of impartial judgment, could have chasencandidate selected over the plaintiff for
the job in question.’ 1d. (quotingDeines v. Texas Dep't of ®ective & Regulatory Servd.64
F.3d 277, 280-81 (5th Cir. 1999)). “Unless the gigatfons are so widely disparate that no
reasonable employer would have made the suision, any differences qualifications are
generally not probative ewce of discrimination.ld. (alterations, citations, and quotations
omitted). “An attempt to equate years served with superior qualifications is unpersudsiae.”
923 (alterations, citations, and quotationsttad). “Obviously, work experience is one
component of defining who is more qualifiedt lpueater experience alone will not suffice to
raise a fact question as to whether oneqers clearly more qualified than anothdd’ at 923
(citation and quotations omitted). “Thus, ‘the mset high for this kind of evidence.lid.
(quotingCelestine v. Petroleos de Venezuella 8% F.3d 343, 357 (5th Cir.2001)). As the
Fifth Circuit has stated number of times:

The ADEA was not intended to be anae for judicial second-guessing of

employment decisions nor was it intendedransform the courts into personnel

managers. The ADEA cannot protect oldarployees from erroneous or even

arbitrary personnel decisions, but ofrlgm decisions which are unlawfully
motivated.
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Id. at 926 (quotingienkowski v. Am. Airlines, In@51 F.2d 1503, 1507—-08 (5th Cir. 1988)).
Nevertheless, even considering this highdear, the Court finds, construing the evidence

in a light most favorable to the Plaintiff, thelte has met the burden. Putting aside those parts of

the record that demonstrate the Plaintiff had superior expeti@moieh, though relevant, are

not dispositive), the Court finds particularlyportant and convincing Gréa testimony that the

Plaintiff trained him in his position as Supervisttrat she trains the Coordinator in his position,

and that her title as Secretas “absolutely” a misnomer:

A: It goes back to my statement earliend this is no offense to other
applicants, but prior to me getting there, Ms. Irvin was in the chair, so she
was basically coordinating and doing sgarial work before any of us got
to that department. She had theerience, the professionalism, the
organizational skills. 1 am who | arght now in that department not
because | get all of my information from the State Department or some
other agency, it came directly from Msrzin. She has been the trainer for
myself, and she is the trainer now &ty Coordinator that comes into that
office.

So with all of that longevity thathe has as a Secretary and all of the
duties that go along with being a Cdwrator, she was doing all of those
particulars prior to any of us gettitigere, so she had that, she possessed
those gqualities.

Q: Would the title “Secretary” be a smomer as far as what Ms. Irvin has
done over the years in the department?

A, Absolutely.

(Doc. 16-5 at 17.)

1 As stated above, Plaintiff had fiftegaars of experience working in the Transportation Department (Doc. 16-5 at
4, 9). According to both Plaintiff and Larry Grant, the Plaintiff had performed khéytes of Coordinator of
Transportation prior to the creation of the position. (Doe2 B 9, 26—27). Grant, her supervisor, testified that
Plaintiff was capable of doing the job even at the time the position was created. (Doc. 18-2 at 27.) Conversely,
Yates had no experience in the Transportation Department and had worked only briefliaasyaibterventionist.
(SeeDoc. 18-2 at 34-35.)
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Conversely, Yates’ alleged superior qualitions are vague and unclear; the committee
members say that he has “good rapport withathainistrator” (Doc. 16-5 at 11-12), that he had
the right “people skills” (Doc. 16-5 at 11-12), tiat had “total collaoration and understanding
of the assistant principals and what theyttgough and how they operate during the day”
through his time with truancy (Doc. 16-5 at 34-3%)d that he dealt with “very, very hostile”
situations. (Doc. 16-5 at 34-35.) None of thmauistrators provide any specifics on how these
facts make Yates more qualified than someawshe has performed the duties for the position and
who in fact trained the position’s supervisor. Yates himself referred to his “problem solving . . .
skills” (Doc. 18-2 at 37), which strike the Coas vague, entirely sudgtive, and unworthy of
credence.

In sum, drawing all inferences in the Pl&if's favor, a reasonable juror could have
found that no reasonable persontha exercise of impartial judgmt, could have chosen Yates
over the Plaintiff for the Coordinator jolThis further supports a finding of pretext.

Third, “[rlemarks by a supervisor showingsdiiminatory animus may be utilized by a
plaintiff to demonstrate pretextGoudeay 793 F.3d at 477 (citation and quotations omitted).
“This makes sense as the pretiexjuiry is asking the ultimate gsgon whether a jury could find
discrimination caused” thedverse employment actioBee id(citation omitted).

The Fifth Circuit has explained:

In a circumstantial casel[,] . . . in which the discriminatory remarks are just one

ingredient in the overall evidentiary xpiwe consider the remarks under a more

flexible standard. To beelevant evidence considered as part of a broader
circumstantial case, the comments nagiw: (1) discriminatory animus (2) on

the part of a person that is eithmimarily responsible for the challenged

employment action or by a person witlfililence or leverage over the relevant
decisionmaker.
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Id. at 475-76 (finding that comments by supewigbout “old farts” and about employee
wearing “old man clothes” “easily meet this lstsngent standard”) {@ations and internal
guotations omitted)see also Machinchick v. PB Power, 1?98 F.3d 345, 353 (5th Cir. 2005)
(holding that vice president's e-mail announdimg continuation of his “recruiting plan” to
“strategically hire some younger engineers andgthess to support and be entered by the current
staff,” along with “age stereotyping remarlsich as claiming an employee had a “ ‘low
motivation to adapt’ to change” and desargphim as “inflexible,” “not adaptable,” and
possessing a “business-as-usual attitud@s evidence of discrimination).

The Court finds that Plaintiff meets this slard. As stated aboyvE&raves was asked if
she told the Plaintiff that “thiwas a position that [she] expectbé person to work in for at
least [ten] or more years,” and Graves respontledny conversation irthe interview telling
her she did not get the positidrdid say that.” (Doc. 16-5 dt3—-14.) Plaintiff was asked, “Did
she say that to you in a way that made you undedgteat she didn’t believthat you’'d be there
for [ten] years?”, and she repli¢dhat’s what | got from it.” (Doc16-5 at 5; Doc. 18-2 at 14.)
A reasonable juror drawing inferences in thaimliff's favor could conclude from Graves’
comment that she had a discriminatory animngstaat the Plaintiff did not get the job because
of her age.

This conclusion is further supported tye testimony of Yates and one of the
committee’s own members. Yates testified tietlid not recall Graves asking him in the job
interview that she would expect him to stay iattjpb for at least ten years, and Lynch testified
that he did not recall Graves telling the Plifirduring her interviewthat whoever was hired
would be expected to work the job at least teyears or more. (Doc. 18-2 at 39, 43.) These

facts support the conclusion that Graves’ exglandor the comment — that she was looking for

29



someone long term (Doc. 16-5 at 13-14) — wasauntiw of credence anddhage was the real
motivation for the statement.
Moreover, Lynch stated:

Q: And when you heard that, whditl you think she meant by that?

A: Can | just state thahe purpose of the meeting sveeally to try and help
an employee understand that etieough you were not selected, you are
still a valuable employee.

That sentence to mer whatever she said about the atjdn’t appear to
me to be the point of the meeting.

Q: But you did take it tbe about her age, right?

A: | vaguely remember what she saitiwas about longevity or how much
time you have left. | can’t remember exactly how she said it.

(Doc. 18-2 at 44 (emphasis addedL.dnstruing this exchange anlight most favorable to the
Plaintiff, the Court finds that even one of the Defendant’s own hiring officials interpreted the
comment as being about age.

Additionally, this remark was made by somewte was either “primarily responsible
for the challenged employment action or by a pevsgitiminfluence or leverge over the relevant
decisionmakers.” As explained above, Grawas the Assistantuperintendent and had
authority over the other committee membeBeeDoc. 18-2 at 15-16, 19, 23.) Moreover, Grant
was asked if he “basically . . . conceded to @raves’ position,” and heeplied, “Absolutely.”
(Doc. 16-5 at 23.) He also stated that “Ms. @safwas] over all of us that was at that table,
including Mr. Lynch, so eventually we all decidindt we will go in the direction of Mr. Yates.”
(Doc. 16-5 at 22—-23.) This testimony indicatest @l the committee members agreed to Yates

because of Graves’ authority.
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Construing all of this in a light most favotalio the Plaintiff, the Court finds that
Graves’ comments, combined with the primadazase and the fact that the Plaintiff was
“clearly better qualified,” are suffient to create a genuine issueadterial fact on the issue of
pretext. That is, looking atélrecord as a whole and drawmlginferences in favor of the
Plaintiff, a reasonable juror could find that the Defendant’s statesbns are unworthy of
credence and that age discrimination was the but-for cause of the employment decision.

The Court further finds that thecision is consistent witHazen There, plaintiff
worked as a technical director for a papempany owned and operated by two cousdtiazen
507 U.S. at 606, 113 S. Ct. at 1704. Heseed at the age of sixty-twdd. He filed suit under
the ADEA.Id. The jury found in favor of the plaintiffid.

The First Circuit affirmed on the issue of liability, relying “heavily on evidence that [the
paper company and cousins] fired [the techrili@ctor] to prevent hipension benefits from
vesting.”ld., 507 U.S. at 607, 113 S. Ct. at 1704. Pphaper company’s “pension plan had a
[ten]-year vesting period and . [the plaintiff] would have readd the [ten]-year mark had he
worked ‘a few more weeks’ after being firedd: The paper comparoffered to keep the
plaintiff as an advisor, which would nbave entitled him to pension benefits. The appellate
court found that a reasonabl@yjwcould have found that thegahtiff was fired “before his
pension rights vested . . . [and] that age wastnicably intertwined with the decision to fire
[him]. If it were not for [his] age, sixty-twdiis pension rights wouldot have been within a
hairsbreadttof vesting.”ld., 507 U.S. at 607, 113 S. Ct. at 1705.

The Supreme Court granted writs on tbikowing issue: “does an employer’s
interference with the w&ing of pension benis$ violate the ADEA?'1d., 507 U.S. at 608, 113 S.

Ct. at 1705. The high court noted the split in dippe courts on the issue and then “clarif[ied]
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that there is no disparate treatment under the AldBEen the factor motivating the employer is
some feature other thane employee’s ageld., 507 U.S. at 609, 113 S. Ct. at 1705. After
discussing the nature disparate treatment, the Supreme Court explained:

Disparate treatment, thus defined, cagduihe essence of what Congress sought

to prohibit in the ADEA. It is the vergssence of age discrimination for an older
employee to be fired because thepger believes thatroductivity and

competence decline with old age. As we explaindgE@C v. Wyoming}60

U.S. 226, 103 S. Ct. 1054, 75 L. Ed. 2d 18 (1983), Congress' promulgation of the
ADEA was prompted by its concern thatlet workers were being deprived of
employment on the basis of inaccurate and stigmatizing stereotypes.

“Although age discrimination rarely w@dased on the sort of animus
motivating some other forms of disaiination, it was based in large part
on stereotypes unsupported by objecta.f. . . Moreover, the available
empirical evidence demonstrated that arbitrary age lines were in fact
generally unfounded and that, ascawerall matter, the performance of
older workers was at least @sod as that of younger workersd’, at 231,
103 S. Ct., at 1057-1058.

Thus the ADEA commands that “employare to evaluate [older] employees . . .
on their merits and not their ag&Vestern Air Lines, Inc. v. Criswell/2 U.S.

400, 422, 105 S. Ct. 2743, 2756, 86 L. Ed. 2d 321 (1985). The employer cannot
rely on age as a proxy for an emplogaemaining characteristics, such as
productivity, but must insteaddas on those factors directly.

When the employer's decisi@gwholly motivated by factrs other than age, the
problem of inaccurate and stigmatizing stéypes disappears. This is true even if
the motivating factor is corl@ed with age, as pensistatus typically is. Pension
plans typically provide that an employee's accrued benefits will become
nonforfeitable, or “vested,” once the ployee completes a certain number of
years of service with the employeeesl J. Mamorsky, Employee Benefits Law §
5.03 (1992). On average, an older empldyas had more years in the work force
than a younger employee, and thus may well have accumulated more years of
service with a partidar employer. Yet an employe@ge is analytically distinct
from his years of service. An empkxywho is younger than 40, and therefore
outside the class of older workersdisined by the ADEA, see 29 U.S.C. §
631(a), may have worked for a particutanployer his entire career, while an
older worker may have been newly hired. Because age and years of service are
analytically distinct, ammployer can take account of one while ignoring the
other, and thus it is incagct to say that a decisiddased on years of service is
necessarily “age based.”
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Id, 507 U.S. at 610-11, 113 S. Ct. at 1706-07 (emgplmasiriginal). Tle Supreme Court found
Hazenillustrative of this principle, explaining:

Perhaps it is true that older employees of Hazen Paper are more likely to be “close
to vesting” than younger employees. Yet a decision by the company to fire an
older employee solely because he has nine-plus years of service and therefore is
“close to vesting” would natonstitute discriminatory treatment on the basis of

age. The prohibited stereotype (“Oldanployees are likely to be ") would

not have figured in this decision, ane thttendant stigma would not ensue. The
decision would not be the result of imaccurate and denigrating generalization

about age, but would rather represenaecuratejudgment about the employee-

that he indeed is “close to vesting.”

Id., 507 U.S. at 611-12, 113 S. Ct. at 1707. Tingr&mne Court acknowledged that an employer
could not legally fire an employee prevent pension benefits from vesting, as this would violate
ERISA,; “[b]ut it would not, wihout more, violate the ADEA. Hblaw requires the employer to
ignore an employee’s age (absarstatutory exemption or fse); it does not specifyrther
characteristics that an @hyer must also ignoreld., 507 U.S. at 612, 113 S. Ct. at 1707. “An
employer [does not] violate the ADEA wheneitsrreason for firing an employee is improper
anyrespect.’ld. (emphasis in original). The Supref@eurt then provided by way of example:
“it cannot be true that an engyler who fires an older black worker because the worker is black
thereby violates the ADEA. The employee's rigcan improper reasobut it is improper under
Title VII, not the ADEA.”Id.

The Supreme Court then limited its opinion:

We do not preclude the possibility thatemployer who targets employees with a

particular pension status on the assuorpthat these employees are likely to be

older thereby engagesage discrimination. Pensiatatus may be a proxy for

age, not in the sense that the ADEA makestwo factors equivalent . . . , but in

the sense that the employer may supposerrelation betweethe two factors

and act accordingly. Nor do we rule dl¢ possibility of dual liability under

ERISA and the ADEA where the decisitmfire the employee was motivated

both by the employee's age and by his pemstatus. Finally, we do not consider

the special case where an employee is atoougst in pension benefits as a result

of hisage,rather than years of service..,.and the employer fires the employee
in order to prevent vesting. That caseas presented here. Our holding is simply
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that an employer does not violate the ADjtst by interfering with an older
employee's pension benefits that woulgéhaested by virtue of the employee's
years of service.

Id., 507 U.S. at 612-13, 113 S. Ct. at 1707-08. Tpredne Court ultimately remanded the
case to the Court of appealsdetermine whether there was sufficient evidence for a reasonable
jury to find an ADEA violationld., 507 U.S. at 614, 113 S. Ct. at 1308.

Here, the Defendant’s reliance Hiazenis misplaced Hazenheld that an employer does
not violate the ADEA by interfering with an oldemployee’s pension benefits — or that there is
no disparate treatment under the ADEA when #utdr motivating the employer is some feature
other than the employee’s age. Blaizendoes not mean that age was not the but-for cause of
the employment action in this case. Deferids, in a sense, begging the question.

Rather, the Court alregdheld above that a reasonablejucould conclude from Graves’
comment, the prima facie case, and Plaintiff's ofdaetter qualifications that the Defendant did
deny a promotion to the Plaintifebause of her age. That igeasonable juror could conclude
that the Defendant based itc@#on, not on any vesting, but an inaccurate and stigmatizing
stereotype that the Plaintiff would be unableiowilling to work in ten years solely because her
productivity would fall and/or because she was already fifty-nineHa®nsaid, the ADEA
commands that “employers are to evaluate fpldmployees . . . on their merits and not their
age,’id., 507 U.S. at 611, 113 S. Ct. at 1706 (quotwgstern Air Lines, Inc472 U.S. at 422,
105 S. Ct. at 2756), and, construf@gaves’ comment in a light mofgtvorable to the Plaintiff,
Defendant failed to do so here. Unlidazen when the Court draws all inferences in favor of
the Plaintiff, it must conclude that age was the but-for cause of the employment decision.

In sum, considering (1) the Plaintiff's pranfiacie case; (2) thadt that Plaintiff was
clearly better qualified than Yes; and (3) Graves’ comment and her authority over the other

members of the committee, a reasonable jurordconhclude that the PI&iff's offered reasons
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are unworthy of credence and that Plaintiff westdminated against because of her age. Given
this genuine issue of materialct, summary judgment is not warranted, and the case should
proceed to trial.
V. Conclusion
Accordingly,
IT IS ORDERED that theMotion for Summary Judgmegi2oc. 16) filed by Defendant
Ascension Parish School BoardQ&NIED.

Signed in Baton Rouge, Louisiana, on January 24, 2017.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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