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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

BRETTE TINGLE
CIVIL ACTION
VERSUS
NO. 15-626-JWD-EWD
TROY HEBERT, IN HIS INDIVIDUAL &
OFFICIAL CAPACITY AS THE
COMMISSIONER OF THE OFFICE OF
ALCOHOL AND TOBACCO CONTROL
OF THE LOUISIANA DEPARTMENT
OF REVENUE

RULING AND ORDER

This matter comes before the Court onBlegendants’ Motion for Partial Summary
JudgmentDoc. 116) filed by Defendants Troy Hebartd the Office of Alcohol and Tobacco
Control of the State of Louisian*ATC”) (collectively, “Defendarg”). Plaintiff Brette Tingle
opposes the motion. (Doc. 137.) Defendants hawe dileeply. (Doc. 145.) Oral argument is not
necessary. For the following reasons, the Defesdamdtion is granted in part and denied in
part.

l. Introduction

Plaintiff is a former employee of the AT@laintiff was terminated from his job by Troy
Hebert, who at one time served as head of the ATC.

Plaintiff subsequently filed this suit agatitiie ATC and Hebert asserting a number of
causes of action. These include (1) retaliatioder Title VIl of theCivil Rights Act of 1964, 42
U.S.C. 8 2000e-3(a) and 42 U.S.C. 88 1981, X88®. 62 at 3, 13); (2) invasion of privacy
under the Fourth Amendment to the United States Constitution and Article I, § 5 of the Louisiana
Constitution (Doc. 62 at 14-15); and (3) defaoratinder Louisiana state law (Doc. 62 at 15—

20).
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Defendants have filed a couple of motionsligmiss (Docs. 10, 68), and the Court has
granted these motions in part and denied timepart (Docs. 32, 90)After these rulings, the
following claims have survivedl) against Troy Hebert, Pldiff's claims for (a) retaliation
under 88 1981, 1983 (Doc. 32 at 2); (b) invasibprivacy under the federal and state
constitutions (Doc. 32 at 2—4); and (c) defamaijiDoc. 32 at 4-6); an@) against the ATC,
Plaintiff's claim for retaliation under Titl¥ll (Doc. 62 at 13-14; Doc. 90 at 2).

Defendants have filed the instant motion seghkhe dismissal of three discrete sets of
claims. First, Defendants ask the Court to dismiss Plaintiff's claim that he was retaliated against
“because he participated as a witness irRedall Klinglitigation presentlypending in the 19
Judicial District Court.” (Doc116-1 at 2; Doc. 62 at 14.)

Second, Defendants argue that the Court shdigtdiss Plaintiff's claim that Defendants
retaliated against him by way of certain istrgations the ATC conducted. (Doc. 116-1.)
Specifically, Defendants maintain that the Pl&irdannot show a prima facie case of retaliation
because the following are not adverse employraetions: (1) investigating Plaintiff for the
ATC's alleged lack of compliance withgtDEA and for purportedly missing money; (2)
investigating Plaintiff for allegéons that he placed Agent Lor@aiborne in danger; and (3)
investigating Plaintiff's wife, Taci Tingle, for “allegedly falsying state documents” related to
an ATC office in Vidalia, Louisiana. (@. 116-1 at 5; Doc. 62 at 8-10.)

And third, Defendants contend that ondPdintiff’'s defamation claims should be
dismissed. Specifically, Plaintifflages in his Amended Complaint:

Contemporaneous with the termination tbke Plaintiff, Toy Hebert released
statements to the press and to agents with the ATC that his vehicle had been set on
fire. In an interview with a New Gebins news outlet, WVUE, on August 19, 2015,
Troy Hebert maliciously stated thatafperson was to "connect the dots" it would

be clear who vandalized the vehicle, agay of implicating tle Plaintiff without

saying the Plaintiff's name. While it is appatly true that Troy's vehicle had been
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set on fire, Troy Hebert had no evidence that the Plaintiff had committed this crime.
Troy Hebert did know, or ceiitdly should have known, th#tte temporal proximity

of his statements and the terminatiorthe# Plaintiff carried false and defamatory
implications. These implied accusations are false and defanmpsge

(Doc. 62 at 16.) Defendantsgae in the instant motion thétebert never said “connect
the dots” and made no such defamatory suggestion. (Doc. 116-1 at 2.)

Having carefully considered the law, factstlwe record, and arguments and submissions
of the parties, the Court will gnt summary judgment on the first and third issues but deny on the
second. As to the first (tfeandall Klinglitigation), Plaintiff concedethat this claim should be
dismissed (Doc. 137 at 1-3), so éeau not be discussed further.

As to the second issue (retaliatory investiigns), to demonstrate retaliation under Title
VII, "a plaintiff must show that a reasonal®@mployee would have found the challenged action
materially adverse, which in this context meangali might have ‘dissuaded a reasonable worker
from making or supporting a charge of discriminatiorBurlington N. and Sante Fe R.R. Co. v.
White 548 U.S. 53, 68, 126 S. Ct. 2405, 2415, 165d. 2d 345 (2006) (internal citations
omitted). Relying on Fifth Circuit precedent, thisurt has twice held that mere job scrutiny does
not rise to the level of an adverse employnaation. Plaintiff urges thahese facts are unique.
The Court agrees. Cases in other jurisdictions hadieated that investagions can, under certain
circumstances, constitute adverse employmerdraz The same finding is appropriate here. As
a result, the Court finds that Plaintiff has derstrated a question o&dt as to whether the
investigations in this case cditgte adverse employment actions, and summary judgment on these
claims is thus denied.

As to the third issue (defamation relhte the vandalism and destruction of ATC
vehicles), the Louisiana Sugme Court has recognized thia] pure statement of opinion,

which is based totally on the speaker's subjewiew and which doesot expressly state or
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imply the existence of underlying facts, ubyavill not be actionable in defamation[.Bussie v.
Lowentha) 535 So. 2d 378, 381 (La. 1988) (citation omitted). “That is because falsity is an
indispensable element of any defamation claind a purely subjective statement can be neither
true nor false.’ld. “ ‘[T]he crucial difference betweestatement of fact and opinion depends
upon whether ordinary persons hearing or reatliagnatter complained of would be likely to
understand it as an expression of the speaker's or writer's opiniorg staésment of existing
fact.’ ” Id. (citation omitted). “In order for a statenesf opinion to be actionable in defamation
on the ground that it gives rise dadefamatory factual inferendége factual inference created by
the statement must be ascertainable by a rebtmperson with some degree of certainigy. at
382-83.

Here, all of the statements Hebert actuaigde that Plaintiff complains of—both in
Hebert's television interview and other media—constitute meopinion. No reasonable jury
would conclude that Hebert's statements (wldomot include the ‘@nnect the dots” language)
express or imply the existence of underlyingg$aand his words are too unspecific and general
to be actionable defamation under Biessiestandard. Consequently, Plaintiff's defamation
claim related to the vandalism, shootinggdorching of ATC vehles is dismissed.

Il. Relevant Factual Background
A. Plaintiff's Retaliation Claims Related to Defendants’ Investigations

Troy Hebert initiated an inwtigation to take action tobtain any money that ATC
should have collected from the BE(Defendants’ Statement dfaterial, Undisputed Facts In
Support of the Motion for Partial Summary Judgment (‘“DSMUF”), Doc. 116-12 at 2; Plaintiff's
Response to Defendants’ [SMUF] (“PRDSMUM)gc. 137-1 at 1.) Specifically, Hebert

testified that Tingle came to him and “said ttiere was $100,000 in money that . . . could be



gotten to ATC.” (Doc. 116-6 at 2—3.) Hebert portedly said, “Okay, well, then go get the
moneyl.] . . . But it never happeathe . . [Hebert didn’t] think fiey] ever got the money[.]”

(Doc. 116-6 at 3.) Hebert tes#ifl that he did ndtrecall telling Mr. Louis Thompson to go get
the money. . . . [He] recall[ed] telling Mr. Brefféengle to go get the money; and if that included
getting Mr. Louis Thompson inveéd, then that’s the way it should be. But. .. Tingle knew
where the last money wagDoc. 116-6 at 4.)

Hebert was asked if he followed up on th#éewmtion of the money, and he replied: I
asked about it along the way, but like so mather things that you give them, these
assignments, and they don’'t do them.” (Doc. 116%)atHebert stated that he would ask Tingle
about the project, and Hebert wdukply, “ ‘He’s is [sic] workingon it,” or something like that.”
(Doc. 116-6 at 6.) But, ultimately, Hebert shid only actions to collect the money were
“[a]ssigning it [to Tingle] and followingip with him[.]” (Doc. 116-6 at 6.)

Additionally, Hebert testified that Plaintif’wife, Traci Tingle, did inventory for the
ATC every year. (Doc. 116-6 at 12.) When shetleftATC, someone “did an inventory list and
found out that there was some discrepancies awmwné . . . office furniture located in Vidalia.”
(Doc. 116-6 at 12.) Hebert said asked Director Larry Hingte “look into it.” (Doc. 116-6 at
13.)

Troy Hebert also initiated anvestigation into allegationmade by Lorre Claiborne that
she felt endangered by being assigned to wotkiform at convenience stores and other
Alcohol Beverage Outlets (ABOs) where gireviously worked undercover. (DSMUF, Doc.
116-12 at 2; PRDSMUF, Doc. 137at1.) Frank Perez, an oigks attorney hired by the ATC,

conducted the investigation and reportedfinidings. (DSMUF, Doc. 116-12 at 2; PRDSMUF,



Doc. 137-1 at 1.) There was no finding of any wrongdoing by Brette Tingle. (DSMUF, Doc.
116-12 at 2; PRDSMUMoc. 137-1 at 2.)

Meanwhile, Plaintiff testified as to the nurmlzé ways he believed he was retaliated
against with respect to the investigations. stéted that, firsthere were “[n]o proper
investigations. No interviews. ] was never given the opportunityanswer questions.” (Doc.
137-4 at 63.) Second, Plaintiff stated that “thingse withheld so that the report wouldn’t be
an accurate reflection of [his] time.” (Doc. 13&#463.) That is, the report was not, in his
opinion, accurate. (Doc. 137-4@8.) Third, Plaintiff maintains that “Hebert asked for an
investigation in October about threats madeabout Lorre Claiborng(Doc. 137-4 at 63.)
Plaintiff says that “nothing caen no disciplinary action was takeagainst him for” this. (Doc.
137-4 at 63.) Of this Claibornevestigation, Tingle testifiedThe result of that, nothing
happened to Brette Tingle.” (Doc. 116-5 at 3.) Athfourth and fifth items, Plaintiff testified:

That the OIG’s office condied an investiggon and found that | did nothing

wrong. The results were not taken fronoy Hebert positively and he went to the

Louisiana State Police and demanded that tto an investigation. They contacted

the OIG’s office and was satisfied with trepport and that stiblid not satisfy Troy

Hebert and he went throughth the second terminationtaf | was — after the — we

were sequestered and thaut under sequestration fromethearing officer not to

discuss anything rescinded that and th@ve with the second termination in the

public release of everythirtg the public to law —

(sic) (Doc. 137-4 at 63—64.) When askéduat the investigation brought to the OIG and
Louisiana State Police, Plaintiff said it wasat@tory “that [Hebert] would not accept the OIG’s
report by a legit investigative agcy and went to state police and demanded they do something
when they agreed [with] the OIG’s report aidn’t pursue anything, it véarescinded and more
things were piled on.” (Doc. 137-4 at 64.)

Lastly, Plaintiff testified that he was rettied against by Hebert “calling him and telling

him we’re going to investigate [Tingle’s] wifer falsifying public documents and get[] the



legislative auditor involved becs@ she falsified public documents that there was an office in
Vidalia with equipment.” (Doc. 116-5 at 5.) njle admitted, however, that his wife was not
terminated and received no prenanation notice, but he said this was “because she didn't give
[Hebert] a chance. She retired.” (Doc. 116-5 at 6.)

According to the disciplinary lettersilsmitted by the Defendants, Plaintiff was not
terminated for the violations concerning theAmoney, Lorre Claiborne’s complaints, or the
office furniture at the ATC’sffice in Vidalia. (Docs. 116-8.)

B. Plaintiff's Defamation Claim

Hebert gave an interview to WVUE d@wgust 19, 2015. (Doc. 116-9.) Before providing
a transcript of that interview, two factdes=nced in the interew are worth noting.

First, Plaintiff and Jedd gk, Plaintiff's subordinate employee, exchanged text
messages on May 18, 2012, concerning a former Agénht named Daniel Abdella. (Doc. 116-5
at 10.) After discussing howbdlella resigned, Plaintiff saith response to the question of
where Abdella was going, “Not law enforcement. Said something spiritual. Probably joining
the Jihad.” (Doc. 116-10 at 3.) Faulk therdséyikes, maybe he will suicide bomb maniac’s
office.” (Doc. 116-5 at 11.) Plaintiff repliedl’th hoping,” though Plaintiff testified that he did
so “in gest.” (Doc. 116-5 at 10-11Faulk responded, “Wasn’kpecting him as our Manchurian
candidate but he’ll do.” (Doc. 116-5 at 10-11, Doc. 106t 3.) Plaintiff ten said: “I take him
... I'lleven accept any collateral damage. . . . | jugk stay away from that side of the office.”
(Doc. 116-5 at 11.) Faulk said, “a few sticksgdghamite ain’t going to reach our office,” and
Plaintiff responded: “nope. We would be good.” (Dbt6-5 at 11.) Plairftiagain testified that

he did so “in gest.” (Doc. 116-5 at 11.)



Second, Defendants submit a copy of a Facebook post in which individuals were
discussing seeing Hebert atestaurant. (Doc. 116-11Qne of the individuals (whom
Defendants represent is a former ATC emplowagd: “That's enough tmake me lose my
lunch! Oh oh shoot him!!! That will make theorld happier and a better place!!!'!” (Doc. 116-11
at 2.)

Returning to the key issue, the followingaisranscript of the WVUE interview:

[Anchor, on camer§“Threatening texts and payroll fraud—some of the reasons
why the ATC says one of its supervisorstlbis job. Brett Tingle’s firing comes

as police investigate a number of crimes involving several Alcohol and Tobacco
vehicles.”

[Reporter, off camera, with a photo of Brett Tingle in the center foreground and a
blurred image of the reporteand Hebert in the backgrounf“Commissioner

Troy Hebert calls the alleged actiontbé former supervising ATC agent

‘alarming and extremely disturbing.’”

[Reporter, off camera, with various images in the backgrgufithe agency says
Brett Tingle is accused of pay roll fraud and breaking ATC policy by having a
secondary job with the Harbor Police.€eTATC also claims Tingle used his state
issued cell phone to texdcist and threating messages.”

[Hebert, on camerd“We live in a day and ageday that we cannot accept this
from regular people. We dainly cannot accept it frofaw enforcement who is
(sic) commissioned officersivo are given guns and weapons.

[Reporter, off camera, with soundless wde Hebert looking at two pieces of
paper] “The ATC released some of thext messages. In one conversation
discussing the resignation of an agentvbfldle Eastern descent, a former ATC
agent says:

[Graphic displayed with headline “ATC SUPERVISOR FIRED” and sub-
headline “THREATENING TEXTS FOUNDWith two frames below this.
In the left frame is a picture of Tilgg In the right frame are the words:

FORMER ATC EMPLOYEE:
“YIKES. MAYBE HE'LL SUICIDBBOMB MANIAC’S OFFICE.”

BRETTE TINGLE:
“I'M HOPING!!!”



[Reporter, off camera, reads from the text mesgages

[Reporter, still off camera, continuesyith close up of Hebert talking
“Commissioner Hebert says he is the naarthe former agent is referring to.”

[Hebert, on camerd:“This is just an excerpt of the text messages and it is very
obvious to who they are alluding to.” (sic)

[Reporter, off cameravith inaudible video oHebert talking “Hebert says he has
thick skin, but it is a i unnerving and concerningplotograph of Hebert
displayed, with police lights unfocused in the backgro@mitbwed by image of
vehicle with gas cap removed andhieither dust or burn marks onl]itTingle’s
firing comes just two days after someonalestHebert’s state issued truck from in
front of his home and set it on firesuccessive images of vehicles with holes in the
windows, then a stitered windshielpBefore that, someorghot up six unmarked
ATC vehicles in a parking garage at the agency’s Baton Rouge headquarters.”

[Hebert, on camerg“Look | have been in politics for 25 years. | have been called
way worse than a maniac, you know. That does not bother me. What | guess the
concern comes at today isthy you know, some of theeent activity just happened

with my vehicle and in the past vehiclpstting shot up. Um, | am not trying to say

any of this is connected, what | am saying@® not want my family or me to be

the story that something badppens and then the mediagonna simply see these
things and ask well you saw all the evidence, you saw the clues, why didn’t you all
do something about it and preventlitmean we all can be Monday morning
quarterbacks. Ok, | do not want to walit Monday morning to take care of it.”

[Reporter, off camera, with soundlessleo of reporter and Hebert display¢d:
“Hebert says he is hoping there is cannection between the recent happenings,
but he isn’t taking any chances.”

[Hebert, on camerdq “That's gonna be someiting for the investigators to
determine, but | will tell you this, that theeis numerous number of text messages.
There is one alluding to about not onlynttmng my office, but about shooting me.
There is one where they have a picturendd in a restaurant and some of the
comments and suggestions is just st you know . . . When you add all those
things together . . . if you are smart you are going to be concerned.”

[Reporter, off camera, with video of city displayed'Hebert says all of the
agency'’s findings have been turneckoto State and [Eeral authorities.”

[Hebert, on camerd: | am concerned, and | am mostly concerned for my family
because we all know too often that thilggpen that you and | would never dream
of. And I love thisjob, and it has beevery rewarding to mebut it is not worth
anything happening to my family nore. | did not sign up for that part”



[Reporter, on camera and in studio, with pret of Tingle displayed with a caption
“ATC SUPERVISOR FIRED]: “The Commissioner sayhe is investigating
whether any of the agency’s cases vk effected because of the former
supervisor.”

(Doc. 116-9.)

Plaintiff points to two otheallegedly defamatory statements made in connection with the
acts of vandalism. First, an August 25, 2015, article by WWL entitled “ATC agent fired over
vulgar/threatening text messages” discussesdheus grounds for Tingls firing. (Doc. 137-3)

The article then states:

Hebert's state vehicle was stolenhes home over the weekend and somebody

apparently tried to set it on fire. Heysait will be up to the investigators to

determine if the incidens connected to Tingle.

“We’ve given them all of this information so that will be up to investigators to
determine if there’s a connection,” said Hebert.

(Doc. 137-3.)

Second, a former attorney of the ATC named Brian DeJean w@stbieut certain press
releases that Hebert posted on the ATC wel{fiec. 137-5 at 156.) Dedn stated: “One | know
in particular had to do with thieeft of his vehicle and . . . | di recall whether he named him by
name, but there was a heavy inference that Bietigle was the culprit.l believe he may have
used Brette Tingle’s picture that.” (Doc. 137-5 at 156.)

1. Relevant Standard

“The court shall grant summary judgmenthié movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shgwhat there is no genuine issue of fact, “its
opponent must do more than simply show thate is some metaphgal doubt as to the
material facts . . . [T]he nonmoving party masime forward with ‘specific facts showing that
there is a genuine issue for trial. See Matsushita Elec. Indus. Co. v. Zenith Radio Céijh,
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U.S. 574, 587, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538 (1986) (internal citations omitted). The
non-mover's burden is not satisfied by “conclusaltggations, by unsubstantiated assertions, or
by only a ‘scintilla’ of evidence.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994)
(citations and internal quotations omitted). “Whtre record taken as a whole could not lead a
rational trier of fact to find for the non-movimarty, there is no ‘genuine issue for trial.” ”
Matsushita Elec. Indus. Ga475 U.S. at 587, 106 S. Ct. at 1356. Further:

In resolving the motion, the court may notdertake to evaluate the credibility of

the witnesses, weigh the evidence, or resolve factual disputes; so long as the

evidence in the record is sutttat a reasonable jury drang all inferences in favor

of the nonmoving party could ave at a verdict in that pig's favor, the court must

deny the motion.
International Shortstop, n v. Rally's, Inc.939 F.2d 1257, 1263 (5th Cir. 1991) (internal
citations omitted).

V. Discussion
A. Retaliation Related to Randall Kling

As stated above, Plaintiff has conceded kigahas no retaliation claim under Title VII or
88 1981 and 1983 regarding tRandall Klinglitigation. (Doc. 137 a1—3.) Accordingly, this
claim is dismissed.

B. Retaliation Related to Déendants’ Investigations
1. Parties’ Arguments
i.  Defendants’ Original Memorandum (Doc. 116-1)

Again, Defendants seek dismissal of three ratialn claims: (1) thenvestigation into the

uncollected DEA funds; (2) thavestigation into Lorre Clailvoe’s allegations; and (3) the

investigation into the alleged office furnitureVidalia. Defendants ctend that there is no

guestion of fact thgtl) Hebert never followed through oretBEA investigation; (2) there was
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no finding of wrongdoing by Plaintiff in the Lorre Cihairne-related investiggan; and (3) “there
was no disciplinary action, termiti@n or other adverse employmexdtion taken against [Tingle
and his wife] as a result of thevestigations.” (Doc. 116-1 at 5-6.)

Defendants correctly note that the key sfien under Title VII and 8§ 1981 retaliation
claims is whether the action was “materialjvarse” such that it might “have dissuaded a
reasonable worker from makimg supporting a charge ofsdirimination (Doc. 116-1 at 6
(citing, inter alia, Burlington N, 548 U.S. at 68, 126 S. Ct. at 24)%)efendants argue that the
Fifth Circuit has “repeatedly Iekrun-of-the-mill employmenactions do not constitute a
materially adverse action under tBerlington Northernstandard” (Doc. 116-1 at 7 (citations
omitted).)

Following a lengthy string citéboc. 116-1 at 7-9), Defendargssert that “[tjhere do not
appear to be any cases holding apleyer’s requesting or conducting a workplace
investigation—especially withowny resulting employmenbosequences such a[s] [a]
demotion, termination or transferconstitutes a materially adge employment action.” (Doc.
116-1 at 9.) Defendants state that “the junsience indicates that, standing alone, a workplace
investigation would not constitueematerially adverse employnteaction.” (Doc. 116-1 at 9.)
Defendants then discuss case law from this Cgaying that job scruty is not actionable.
Defendants conclude: “Thus, because no detriahgob action, such as demotion, transfer,
suspension or termination, wagéa against Tingle as a resultaofy of the three detailed
investigations above . . ., the investigatiorie these matters were not in and of themselves

materially adverse employmeattions.” (Doc. 116-1 at 10.)
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ii.  Plaintiff's Opposition (Doc. 137)
After discussing th8urlington Northernstandard and certain cases that have found
adverse employment actions in atlBguations, Plaintiff asserts:

Here, the Plaintiff does not allege that mene=stigation of an employee, in and of
itself, constitutes an “adverse employmacition.” Instead, he has testified: (i) that

the investigations into hibehavior were improper anohe-sided, (ii) that the
Defendant withheld information in his reporelating to the investigations in order

to increase the chances of finding wrongagi(iii) that the mvestigations arose
from baseless accusations, (iv) thaeathe Plaintiff was cleared of wrongdoing,

the Defendant was not satisfied with this finding and demanded the state police
investigate the matter further, and (v) ttiret Defendant launctea further baseless
investigation of the Plaintiff's wife.

These are not “[p]etty slights or minor annogas that often take place at work and

that all employees experience.” S@erlington N. & Santa F&Ry. Co. v. White,
supra.at 68. If “all” ATC employees were subjected to this form of treatment, then

no reasonable person would choose to work there. These allegations, if accepted as
true, make the investigations, and tDefendant’s related conduct, far more
“adverse” than a standanghutine investigation.

(Doc. 137 at 4.)

Plaintiff then explains thahe key question is whether@asonableATC employer
would have been dissuaded from opposing Dadats’ actions; “even if an employer’s action
does not affect the employee’s wages or job staéuwsithin the emploges’ job description, and
is wholly unrelated to employment,” it can still lmepressible retaliation if “the action would be
perceived as negative by a reasonable perstheimdividual’'s circumstances and has more than
a trivial effect on that indidual.” (Doc. 137 at 5.)

Plaintiff maintains that a reasonable persohigishoes would be so dissuaded. As a

result, according to Plaintiff, the above inveatigns constitute adverse employment actions.
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iii.  Defendants’ Reply (Doc. 145)

Defendants respond that Plaintiff has citedaccourt “holding an iternal investigation
alone constitutes a materially adverse emplayraetion.” (Doc. 145 at 2.) Defendants also
argue that Plaintiff misstates tBarrlington Northernstandard. According to Defendants, the
guestion is not whether the erapiment action would be “peraad as negative by a reasonable
person in the individual’s circuneices and has more than aiéieffect on that individual”.
(Doc. 145 at 2 (quoting Doc. 137 at 5).). Ratliee, question is whether the action is “materially
adverse, which in this context means it well migave dissuaded a reasonable worker form (sic)
making or supporting a charge of disaination.” (Doc. 145 at 2 (quotinBurlington 438 U.S.
at 67).) The Supreme Court said that it gt material adversjtbecause [the Court]
believe[d] it [was] important to parate significant from trivial harms.” (Doc. 145 at 2 (citing
Burlington, 438 U.S. at 68).) The stdard is objective.

Defendants do not dispute that tesultsof an investigation can be an adverse
employment action; here, Defendants concede tkat'tha jury question de whether the result
of the investigation—Plaintiff'$ermination—was reteation. But Defendastargue that “the
ATC's investigations into other alleged amgdoing by Plaintiff (and his wife who was also
employed by the ATC) which did not resulttermination, demotion, suspension, etc., do not
constitute a ‘materially adverse employment@ctbecause there was no resulting action taken
against Plaintiff (or his wife) on these matte(®bc 145 at 3.) Defendéss state: “Therefore,
the underlying investigation—wheghPlaintiff felt it was fairunfair, one-sided, incomplete,
baseless and/or inept—is not the adverse emmaymarction sufficient to state and maintain its

own independent claim of retation.” (Doc. 145 at 3.) Defendts conclude by urging a policy
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reason—the danger of tying employer hands foeomducting investigatiort$or fear that the
investigation alone could result @nretaliation claim.(Doc. 145 at 3.)
2. Analysis

i.  Retaliation Standard and Adverse Employment Actions
Generally

Title VII makes it unlawful “for an employer to discriminate against any of his
employees . . . because he has opposed any practice made an unlawful employment practice by
[Title VII], or because he has made a chargdified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under [Title VII].” 42 U.S.C. § 2000e-3(a). “To establish
a prima facie case of retaliationder. . . Title VII, a plairtf must show that (1) [Jhe
participated in an activity protected undeg 8tatute; (2) [his] employer took an adverse
employment action against [him]; and (3) asa connection existsetween the protected
activity and the adverse actiorkgist v. La., Dep’t of Justice, Office of the Att'y G130 F.3d
450, 454 (5th Cir. 2013) (citinglcCoy v. City of Shreveport92 F.3d 551, 556-57 (5th Cir.
2007)). This motion focuses on the secondirequent and the standard set forth by the
Supreme Court iBurlington Northern

According to this case, the antiretailation provision of Title VIl “extends beyond
workplace-related or employmentated retaliatory acts and harnBurlington N, 548 U.S. at
67, 126 S. Ct. at 2414. Phrased another way, “thltertyed actions” need not be “related to the
terms or conditions of employmentd., 548 U.S. at 70, 126 S. Ct. at 2316. Unlike the
antidiscrimination provision, reliation actions are not limiteto “ultimate employment
decisions” such as “hiring, granting leadéscharging, promoting, and compensatirig.,; 548

U.S. at 60, 67, 126 S. Ct. at 2410, 2414.
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Nevertheless, “the antiretaliation provisiomfacts an individual ndtom all retaliation,
but from retaliation that proades an injury or harmld., 548 U.S. at 67, 126 S. Ct. at 2414. To
demonstrate retaliation, "a plaffiitmust show that a reasorlalemployee would have found the
challenged action materially adverse, which is tontext means it well might have ‘dissuaded
a reasonable worker from making apporting a charge of discrimination.1d., 548 U.S. at 68,
126 S. Ct. at 2415 (quotirigochon v. Gonzaled38 F.3d 1211, 1219 (D.C. Cir. 2006)).

The standard is Material adversity” because it is “important to separate significant from
trivial harms. Title VII . . . does not set forth ‘a general civility code for the American
workplace.’ ”Id. (emphasis in original) (inteal citations omitted). ABurlington Northern
explains:

An employee's decision to report disematory behavioccannot immunize that

employee from those petty slights or miaonoyances that often take place at work

and that all employees experienceee 1 B. Lindemann & P. Grossman,

Employment Discrimination Law 669 (3d €R96) (noting that “courts have held

that personality conflicts at work that generate antipathy” and * ‘snubbing’ by

supervisors and co-workers” are not actldeaunder 8 704(a)). The antiretaliation

provision seeks to prevent employer indeeihce with “unfetteskaccess” to Title

VII's remedial mechanismskRpbinson v. Shell Oil Co519 U.S. 337, 346, 117 S.

Ct. 843, 136 L. Ed. 2d 808 (1997)] It das by prohibiting employer actions that

are likely “to deter victims of discrimitian from complaining to the EEOC,” the

courts, and their employerthid. And normally petty slights, minor annoyances,

and simple lack of good manners will mo¢ate such deterrence. See 2 EEOC 1998
Manual 8 8, p. 8-13.

The material adversity standard is also that akasonableemployee” because “the
provision’s standard for judging ima must be objective. An adxgtive standard is judicially
administrable. It avoids thencertainties and unfair discrepasthat can plague a judicial
effort to determine a plairftis unusual subjective feelingsld., 548 U.S. at 68-69, 126 S. Ct. at

2415 (emphasis in original).
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TheBurlington Northernstandard is set forth in “geraterms because the significance
of any given act of retaliation will often depeupon the particular@umstances. Context
matters.”ld., 548 U.S. at 69, 126 S. Ct. at 2415. For exaijph] supervisor's refusal to invite
an employee to lunch is normally trivialnanactionable petty slighBut to retaliate by
excluding an employee from a weekly trainingdh that contributesignificantly to the
employee's professional advancement might degitr a reasonable employee from complaining
about discrimination.id., 548 U.S. at 69, 126 S. Ct. at 2415-16.

ii. Investigations As Adverse Employment Actions

Accordingly, “chastisement by superiors anttasism by co-workers ‘do not rise to the
level of material adversity but instead fall ink@ category of “petty slights, minor annoyances,
and simple lack of good manners” that th@i®me Court has recogeid are not actionable
retaliatory conduct.’ '‘Butler v. Exxon Mobil Corp838 F. Supp. 2d 473, 496 (M.D. La. 2012)
(quotingStewart v. Miss. Transp. Comm3%86 F.3d 321, 332 (5th Cir. 2009)). Consequently,
this Court has held that, “as a matter of law, rRiffis allegations of wokplace criticism and job
scrutiny are not adverse employment actimngurposes of his retaliation claimsd’;

McKinney v. LouisianaNo. 12-789, 2014 WL 2600216, at *4 (M.D. La. June 10, 2014) (relying
on Butler, granting an employer’s motion for summarggment in part, and finding that “the
plaintiff's present allegations centered on job eyuand chastisement from her superior . .. do
not rise to the level of amdverse employment action for pusgs of a Title VIl retaliation

claim.”). Defendants rely on these and other cases to argue that, as a matter of law,
investigations can never rise tetlevel of adverse employment actions.

The Undersigned disagrees. While it is trus there job scrutiny does not rise to the level

of an adverse employment action, this case cmtsnvolve mere “jobscrutiny.” Plaintiff’s
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testimony demonstrates that the investigation iergroper,” that Plainff was “never given the
opportunity to answer questiongliat things were “withheld” sthat the report would not be
“accurate,” that “nothing came” from the investigations, and that Defendants even referred
Plaintiff to the police for investigation daspa finding of no-wrongdoing by Defendants. (Doc.
137-4 at 63—64.) Construing theidance in a light most favorabte the Plaintiff and drawing
inferences in his favor, the Court finds theseipaldr investigations involve instances where the
Defendants specifically and unfairly targetéde Plaintiff in what amounted to sham
investigations. (Doc. 137-4 at 63—64A)reasonable juror could firfdom the evidence that these
investigations “well might havé&issuaded a reasonable werkirom making or supporting a
charge of discrimination.” ” and that they wewell beyond “petty slights, minor annoyances, and
simple lack of good manner8Burlington N, 548 U.S. at 68, 126 S. Ct. at 2415 (citations omitted).
Accordingly, under these particular circumstandes,Court finds that there is a question of fact
as to whether these investigations constituted adverse employment actions.

Defendants complain that Plaintiff and hidewvere never disciplined or terminated
because of these investigations. But Ddénts appear to be urging exactly wiatlington
Northernrejected; that is, the Stgme Court has specificallpdind that adverse employment
actions are not limited to “ultimate employment decisions” such as “hiring, granting leave,
discharging, promoting, and compensatirid.; 548 U.S. at 60, 67, 126 S. Ct. at 2410, 2414.

Further, contrary to Defendants’ argungmtumerous cases have recognized that
investigations can constitute adverse employment actioges.v. City of Syracusé03 F. Supp.
2d 417, 436 (N.D.N.Y. 2009abrogated on other grounds by Widsknv. State U. of New York
(SUNY) at Oranger48 F.3d 471 (2d Cir. 2014) (holding tlaat investigation was an adverse

employment action)Richardson v. New York StaDffice of Mental HealtiNo. 11-1007, 2014
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WL 3818928, at *7 (N.D.N.Y. Aug. 4, 2014) (relying beeand rejecting defendants’
contention that plaini did not suffer an adverse employment action because he “ ‘was never
disciplined following the interrogation’ ")Hough v. Texas Dep't §tate Health Servs.--Meat
Safety Assur. UnilNo. 10-2206, 2012 WL 3756536, at *2 (SIBex. Aug. 28, 2012) (relying on
Lee indicating that investigatiorsan constitute adverse actioasd finding questions of fact on
retaliation claims by twglaintiffs). These cases recognthat “[b]eing investigated by one's
employer could deter a reasonable person fromplaining about discrimination because
investigations can betiusive and intimidating.L.ee 603 F. Supp. 2d at 43Rjchardson2014
WL 3818928, at *7 (quotinges.

Other cases indicate that an investigatian constitute an adverse employment action,
depending on the circumstances. The Cluls these cases piarilarly persuasive.

For example, itwilliams v. Guilford Technical Community College Board of Trustees
117 F. Supp. 3d 708 (M.D.N.C. 2015), the court concluded tpiat seplaintiff had plausibly
stated a claim for retaliation when he alleged Heatvas “being secretly recorded after he gave
notice . . . that he was goingfite an EEOC charge” and the Counferred that his employer at
some point informed him that he was being watchketl.at 721. The Coustated: “Secretive
surveillance and heightened scrutiny of an employee can constitute adverse employment actions
for retaliation purposesld. (collecting cases). While Piaiff does not link his invasion of
privacy claim with hs retaliation claimsyilliamsat the very least demonstrates that, contrary to
Defendants’ assertions, particljaharsh investigations thatvolve “heightened scrutiny” can
constitute an adveesemployment action.

Similarly, in Szeinbach v. Ohio State Universd®3 F. App’x. 690, 695-96 (6th Cir.

2012), the Court found that a professor sutfeae adverse employment action from an
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investigation when, beforeg¢hnvestigation into her laiged misconduct even began, a
“whistleblower” “ ‘emailed facultyall over the country stating thjdlaintifff committed research
misconduct” and the heads of her departmiécdndoned, tolerated, or encouraged [the
whistleblower’s] acts of retaliation.’It. (citations omitted). Further, the investigation
“spanned almost two years, [and] had a digamnt negative impact on her professional
advancement.ld. Just as th&zeinbaclplaintiff was unjustifiably punished before an
investigation even began, hereéeasonable juror could conclutat a decision was made to
urge an investigation with the police and tpusish the Plaintiff despite no findings of wrong
doing.

Moreover, inRoss-Caleb v. City of Rochest886 F. Supp. 2d 114, 128 (W.D.N.Y.
2011),affd as mod512 F. App’x 17, 2013 WL 599554ff'd in part, rev'd in part708 F.3d
102, the district court held as to one plaintiff:

With respect to plaintiff's contention thstte was investigated for improper use of

overtime, there is no allegation or evidetitat plaintiff was disciplined for alleged

improper use of overtime, or that she \sagjled out for thiscrutiny. Accordingly,

plaintiff has failed to establish that the investigation constituted an adverse

employment action.
Id. The Second Circuit affirmed wittespect to this platiif “for the reasons [the district judge]
set forth.”ld., 512 F. App’x 17.Ross-Calels reasoning applies here, aseasonable juror could
conclude that Plaintiff was “sghed out for . . . scrutiny.”

In sum, to demonstrate retaliation under Titlé, Va plaintiff must show that a reasonable
employee would have found the challenged actionmadlieadverse, which in this context means
it well might have ‘dissuaded a reasonablerkgo from making or supporting a charge of

discrimination.” " Burlington N, 548 U.S. at 68, 126 S. Ct. at 2415 (internal citations omitted).

While this Court has held that mere job scrutiny does not constitute an adverse employment action,
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other cases have recognized thatinvestigation camynder certain circumances, constitute an
adverse employment action. This is such a chseler these circumstances, the Court finds that
Plaintiff has demonstrated a genuine issue of nadtiact as to whether he suffered an adverse
employment action for the investigations in tbése. Thus, partial summary judgment is denied.
C. Defamation Related to VandalismShooting, and Torching ATC Vehicles
1.Parties’ Arguments
i.  Defendants’ Original Memorandum (Doc. 116-1)

Defendants seek dismissal of specific defamation claims related to statements Hebert
allegedly made with respect to “vandalisingsting and torching of ATC’s vehicles.” (Doc.
116-1 at 10). Specifically, Plaifftalleges that, in an interviewith WVUE in New Orleans,
Hebert “maliciously stated that if a perseoas to ‘connect the dot&'would be clear who
vandalized the vehicle, as a way of implicatiiigngle] without saying [Tingle’s] name.” (Doc.
116-1 at 10 (quoting Doc. 62 1 52) Defendants argue that “Hebert did not make any such
statement on WVUE (or any other news outlet)” and that “Hebertlid not use the term
‘connect the dots’ in his interview with WVUE(Doc. 116-1 at 10.) Defendants maintain his
statements did not implicate Tingle in the crimesinsinuate that Tingle had anything to do
with the crimes][.]” (Doc. 116-1 at 11.)

Defendants rely oBussie v. Lowenthab35 So. 2d 378 (La. 1988), which provided an
extensive analysis on the difference between mahle defamatory statements and permissible
opinion. Defendants argue that, during therinésv, “Hebert referred to certain underlying,
undisputed facts” but that “Hebert did not myavay suggest Brett Tingle committed the acts of
vandalism on the ATC vehicles.” (Dot16-1 at 13.) Defendants conclude:

Instead, Hebert merely exgsed his concern for himsalhd his family over all of
the recent events and comments made by Tingle and other ATC employees. No
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reasonable juror would find this news inview defamatory toward Tingle, and,
thus, this portion of Tingle’s defamatiataim should be dismissed as a matter of
law.

(Doc. 116-1 at 13.)
ii.  Plaintiff's Opposition (Doc. 137)

Plaintiff urges that his defamation clafor the vandalism, shooting, and torching of
ATC vehicles is viable. Plairifiargues that, even if Hebertddhot use the exact words “connect
the dots”, he should still H&ble for defamation.

Plaintiff specifically points to the followinanguage from Hebertisterview: “That’'s
gonna be something for the intigators to determine. Butllitell you this: that there’s a
numerous number of text messages . . . Wioenadd all those thinggp together, if you're
smart, you're gonna be concerned.” (Doc. 137 apioting Doc. 116-1 at 13).)Plaintiff asserts:

The straightforward, common-sense intergretaof these statements is that Mr.
Hebert was expressing his ofn that Mr. Tingle wasivolved in the crimes. The
statements give rise to the inference MatHebert was awaref facts that would

tend to implicate Mr. Tingle. The fact thdt. Hebert said “thehe’s hoping there’s

no connection between the recent happenings,” and stopped short of saying “Brette
Tingle set my car on fire,” doe®t negate this implication.

(Doc. 137 at 7.) Plaintiff rejects Defendantshtantion that Hebert mely made his comments
in response to reporters and says thitis essentially irrelevant.

Plaintiff also points to other comments méyeHebert with respedb these incidents.
Specifically, Plaintiff states that Hebert’'smments in the WWL article and postings on the
ATC’s website (according to DeJean’s testimony) constitute defamation.

Based on all of this, Plaintiff contends tlla¢re are questions of fact concerning this
defamation claim, regardless of whether Hebettally used the phrase “connect the dots.”
Plaintiff makes an alternativergument based on tihelease of his texhessages using the

theory of “false lighinvasion of privacy.”
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iii.  Defendants’ Reply Memorandum (Doc. 137)

Defendants begin by emphasizing that this arotieals only with a part of Plaintiff's
defamation claim—*"that is, the portion of tbkaim alleging Hebert defamed him through the
press concerning Hebert's vehicle theft and mgrii(Doc. 145 at 3.) Defendants note that the
Court previously found that Plaintiff had stagedause of action baen his allegation that
Hebert made the “connect the dattatement. Defendants urgeat the undisputed facts show
that Hebert did not make this statementrig member of the press. Defendants conclude:
“Plaintiff's allegations have no factual support wdwever. Therefore, thmortion of Plaintiff's
defamation claim should be dismissed.” (Doc. 145 at 4.)

2.Analysis

“‘[T]he First Amendment freedoms . . . afth at the very least, a defense against
defamation actions for expressions of opiniorBussie v. Lowenthab35 So. 2d 378, 381 (La.
1988) (quotingviashburn v. Collin355 So. 2d 879, 885 (La. 1977)). But, “the distinction
between a statement of fact andaasertion of opinion is ‘somewhdifficult to state in abstract
terms.’ ”1d. (citing Mashburn,355 So. 2d at 885). “The reason for the conceptual difficulty is
that many, if not most expressions of opinio@ accompanied by express or implied statements
of fact.” Id. (citing Mashburn 355 So. 2d at 855-86).

In Bussie the Louisiana Suprent@ourt laid out the rulgoverning opinions and
defamation actions:

A pure statement of opinion, which is based totally on the speaker's subjective view

and which does not expressly state oplynthe existence of underlying facts,

usually will not be actionable in defanmat{.] That is because falsity is an
indispensable element of any defamation clasee Cangelosi v. Schwegmann

Bros.,390 So. 2d 196, 198 (La. 1980), and aepusubjective statement can be

neither true nor false. Of course, stagens of opinion are usually not made in a

vacuum, without an express or impliederence to underlying facts. Even if no
facts are expressly statedetbpinion may give rise to an unspoken inference that
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certain facts are truédashburn,355 So. 2d at 885-86. For example, if a person
states that “In my opinion, Mr. Smith is a thief,” the inference is that the speaker is
aware of facts which support his omni Such a statement, though couched in
terms of an opinion, could certairgyve rise to a defamation action.

“The determination of whether a statemeransassertion of fact or a mere expression of
opinion should be made according to the facts of each particular Bassi& 535 So. 2d at 381;
see also Fitzgerald v. Tucked8-2313 (La. 6/29/99), 737 So. 2d 706, 718 (“The question of
whether a statement is one of fact or amindlepends upon the circumstances in which the
statement was made, and the reasonable irdfesemhich may be drawn from a statement of
opinion will vary depending uponétcircumstances of the case.”)[T]he crucial difference
between statement of fact and opinion depenus whether ordinary persons hearing or
reading the matter complained of would k&ly to understand it a&n expression of the
speaker's or writer's opinion, or astatement of existing fact.Bussie 535 So. 2d at 381

(quotingMashburn 355 So. 2d at 8885).

! TheMashburncourt explained in greater detail:

The distinction drawn between opinion and statement of fact has long been important at common
law because most states restricted the priviledaiiofomment to expressions of opinion. Although
difficult to state in abstract terms, as a practimatter, the crucial difference between statement of

fact and opinion depends upon whether ordinary persons hearing or reading the matter complained
of would be likely to understand it as an exprassf the speaker’'s or writer's opinion, or as a
statement of existing fact. The opinion may be ostensibly in the form of a factual statement if it is
clear from the context that the maker did notndtéo assert another objective fact but only his
personal comment on the facts which he had stated. An expression of opinion occurs when the maker
of the comment states the facts on which his opinion of the plaintiff is based and then expresses a
comment as to the plaintiff's conduct, qualitiocms or character; or vém both parties to the
communication know the facts or assume theirterise and the comment is clearly based on the
known or assumed facts in order to justify ttwenment. Criticism is privileged as fair comment

only when the facts on which it is based are tsibted or privileged ootherwise known either
because the facts are commamowledge or readily accessible.

In determining whether an expression is a statement of fact or opinion under the common law, words
must be read in their context. Words which, taken by themselves, would appear to be a positive
allegation of fact, may be shown by the context to be a mere expression of opinion or argumentative
influence. On the other hand, if a statement, ostensibly in the form of an opinion, is apparently based
on facts regarding the plaintiff or his conduct that have not been stated by the defendantemt assum
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“In order for a statement of opinion to be actionable in defamain the ground that it
gives rise to a defamatory factual inference,fictual inference creatdy the statement must
be ascertainable by a reasonable gergith some degree of certaintyd. at 382—83.

“Otherwise, juries would be asked to engage in guessingsgabwit possible uncomplimentary
inferences that can be drawn from statemehtgpinion, and the First Amendment protections
afforded in this area would become worthle$d.”

Bussieis the only case cited on thgsue by the parties, so artensive analysis of its
facts and holding is warranted. Bussie an employee of Boeing allegedly made a defamatory
remark about the president of a Louisiana labor organizalkibrat 379. Specifically, the
employee said: “As long as you have a man naviiebr Bussie sitting in Baton Rouge, calling
the shots for labor, we donieed to be in your statdd. The remarks were repeated by a
political candidate in a televised speelch. The labor president filed a defamation action
against the candidate and Boeilty. The district court latedenied Boeing’s motion for
summary judgment, and tla@pellate court affirmedd. at 380.

The Louisiana Supreme Court reversed, findirgg the “statement at issue was not an
assertion of fact. Instead, it wastatement of opinion which diobt give rise to a defamatory
inference.”ld. After laying out the appropriate standgarticulated above, the Supreme Court
stated: “The Boeing employeeissertion about what Boeingededpr desired to do, was

clearly an expression of opinio@rdinary persons hearing sualstatement would be likely to

to exist by the parties to the communication, ¢xpression gives rise to the inference there are
undisclosed facts that justify the opinion. In such a case the expression, although in the form of an
opinion, in reality implies a statement of fact, which is not usually protected by the common law
privilege. In order for a statement to be defended as fair comment it must be recognizable by the
ordinary reasonable person as é@inand not as a statement of fact.

Id., 355 So. 2d at 885-86.
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understand that it was merely arpesssion of the speaker’s opinioid’ at 381-82. The
Supreme Court also found it relevdinat the statement was made&tocktail party . . ., an
environment where it is quite the norm for spEalto express their subjective views on the
matters being discussedd. at 382. In finding no “actionablenplied assertion of fact,” the
Supreme Court stated:

The only inference which we can draw frohe statement is that the speaker, or

the speaker’'s superiors within theompany (according to the speaker’'s

understanding¥or reasons unspecifieathd not otherwise obvioudid not believe

that it was in Boeing’s best interest toéte its business in Louisiana while plaintiff

is a labor leadein this state. We cannot infarhy the speaker e this opinion,

and do not find that the statementpiies, one way or another, theasonsthe

employee believed that Boeing’s intstrewas disserviced by Mr. Bussie’s

leadership presence in Louisiana.
Id. at 382 (emphasis Bussig¢. The Supreme Court concluded:

The statement simply does not give riseatty defamatory inference. It does not

imply that the plaintiff isdishonest or disreputable. fact, the statement does not

necessarily give rist any inference about Mr. Bsie that is unfavorable. While

the speaker did not state that Bussie srang and effectivéabor leader, that

explanation of his opinion is as plausibkany other. Defamatory words are those

which tend to expose a person to conteanpidicule, or which otherwise deprive

that person of public confidence or cause injury to his reputdfiGmeman v.

Cooper 414 So. 2d 355 (La. 1982). Here thes@s no express or implied factual

assertion which was defamatory.
Id. at 382. The Supreme Court also noted “the rarmahd character of tlspeculative inferences”
that plaintiff was “able to generatdd. at 383 n. 7. The Supreme Court then stated: “An example
of a statement which would not require suchsguwerk is: ‘In my opinion, Mr. Smith’s dishonesty
is caused by his upbringing.’ In that example, the factual inference (¢haliihtiff is dishonest)
is readily ascertainablend, if untrue, defamatory.ld. The Supreme Court thus reversed the
denial of summary judgmentd. at 383.

Bussieclearly supports the Defendants. The key pgthe interview that Plaintiff focuses

on, in full, is the following:
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[Reporter, off camera, with soundlesseo of reporter and Hebert display¢d:

“Hebert says he is hoping there is cannection between the recent happenings,

but he isn’t taking any chances.”

[Hebert, on camerdq “That's gonna be someiting for the investigators to

determine, but | will tell you this, that theeis numerous number of text messages.

There is one alluding to about not onlynttmng my office, but about shooting me.

There is one where they have a picturend in a restaurant and some of the

comments and suggestions is jusbtshim, you know...When you add all those

things together... if you are smart you are going to be concerned.”

(Doc. 116-9.) Looking at the televisi interview through the lens Blissig the Court agrees with
Defendants that ordinary personafieg this would conclude thatig mere opinion. Hebert never
implies defamatory facts; he asserts certaire facts (involving the text messages and Facebook
posts) and says that these facesaause for “concern”. But “concerig’not a definitive statement

or implication that Tingle is sponsible for the vandalism; sualstatement lacks the “express or
implied factual assertion which was defamataapd the “read[y] asceitablility]” required by
Bussie Bussie 535 So. 2d at 382. In sum, analyzing #xshange (and the interview as a whole)
as the Louisiana Supreme Cownduld, the Court finds that sunary judgment is appropriate.

For similar reasons, the Plaintiff’'s otheiskba for defamation—the WWL news article and
DeJean’s testimony—also fail to establish a&gjion of fact precluding summary judgment.
Again, the key part of the WWL article is as follows:

Hebert's state vehicle was stolenhes home over the weekend and somebody

apparently tried to set it on fire. Heysait will be up to the investigators to

determine if the incidens connected to Tingle.

“We’ve given them all of this information so that will be up to investigators to
determine if there’s a connection,” said Hebert.

(Doc. 137-3.) Hebert says or implies nothing defamyain these statements; indeed, he expressly
says that it is the investigatofeb to determine if there is a connection. DeJean’s testimony (“One

| know in particular had to do with the thefttas vehicle and . . . | don’t recall whether he named
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him by name, but there was a heavy inference trettémingle was the culprit. | believe he may
have used Brette Tingle's pice in that.” (Doc. 137-5 at 1p6is too vague, unspecific, and
conclusory to satisfy thBussiestandard.

Like Bussie numerous Louisiana appellate cowdses have rejected a plaintiff's
defamation claims on the grounds that the statenvegits opinions, in seemly worse situations.
For example, iBreen v. Holmes2016 CA 1591 (La. App. 1 €i12/7/2017); 236 So. 3d 632,
defendants had made certain allegedly defamatatgments on Facebodboait the plaintiff after
she shot her husband, claimed she acted irdsédihse, and was subsequently not proseclaed.
at 635. The statements at issue were:

| guarantee that she had this plothe makings for sometime. There is no doubt

that she staged dlie abuse charges agst him knowing she could use it later. She
is a wicked person.

The more | learn about thisagedy, the more | am convinced that Dr. Breen's death

was premeditated murder and not mansléergim a moment of passion. How, in

God's name, has this woman avoided aPr@s? My most sincere sympathy to the

Breen children that they must suffer funtlas they grieve the loss of their father.
Id. at 639. The First Circuit affirmed the digssal of Plaintiff's claim, explaining that the
statements “were posted in internet forumsdickted to discussinghé husband’s] death and
whether she should be criminally prosecuted”; thatdefendants did nbtepresent[] that they
[were] a legal authority on” the crimes at issard that the statements did not “imply that the
speaker [was] privy to undisclosed facts. Rattmerevidence establishes that the statements were
made against a backdrop of continuous mediartefiging the public’s attention on these issues,
specifically whether [plaintiff] should be crimiliyaprosecuted for killing her husband, based on

the facts being reportedd. at 639—-40.

Similarly, in Ray v. City of Bossier City7, 708 (La. App. 2 Cir. 10/24/03); 859 So. 2d
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264, the Second Circuit affirmed the grantingwimary judgment on a defamation claim by two
police officers against a city coulman. The statements were made after the officers filed suit
alleging that the city councilman, a police deparitregficial, and othergonspired to terminate
the officers’ employment because the officers metdéeements about the councilman and official
driving under the influence of alcohdtl. at 268-69, 276—77. Accordiig the defendants, the
plaintiff-officers allegedly'solicited other officers to make aogtor arrest of” th councilman and
official for driving under the influence, andighed to an internal affairs investigatidd. at 269.
The appellate court summarized the city councilmahégedly defamatory statements as follows:
One of the alleged defamatory statemenégle by [the councilman] was made on
March 23, 2001; he was quotedlihe Timess referring to plaiifts as “two rogue
cops caught breaking the lavjPlaintiff] was also quoted iBossier Press Tribune
on March 26, 2001, as stating, “[W]hat youwbéhere are vidnte rogue cops
hunting people down. It doesn't get anytidr than that.” Finally, during an
interview with a local television news reporter, [Plaintiff] stated:
“Leadership is a contact sport. It's garbage like this that keeps people from
participating in public service. These officers have a hard time following
departmental procedure and alt&ve trouble telling the truth.”
Id. at 274—-75. The Second Circuit explained:
While such comments are likely upsetting to the subjects to which they refer, the
United States Supreme Court has stated ttlebate on public issues should be
uninhibited, robust, and wide-open, and thatay well include vehement, caustic,
and sometimes unpleasantly sharp attamkggyovernment and public officials.”
New York Times Co. v. Sullivadif6 U.S. 254, 270, 84 S. Ct. 710, 721, 11 L. Ed.
2d 686 (1964). We find that [the councilnaras not attempting to assert objective
facts about [the policemen]; instead, was stating his own personal comments
[(i.e., opinion)] about the two men. Tkdore, [the councilman’s] speech was
constitutionally protected.
Id. at 275.
While both of these decisions obviously degp@n the unique facts the case, they

reinforce the Court’s conclusion thatnsmary judgment is warranted. Bd@ayandBreen

arguably involve even more defamatory statemetitts arguably even stronger inferences, yet
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both appellate courts concludeatlhhe plaintiffs’ claims failed. For the same reasons, the Court
finds that partial summary judgment on this issugppropriate, and Plaintiff's defamation claim
related to the vandalism, shooting, andarg of the ATC vehicles is dismissed
V. Conclusion

Accordingly,

IT IS ORDERED thatDefendants’ Motion for Partial Summary Judgm@bc. 116)
filed by Defendants Troy Hebert and the ATGRANTED IN PART andDENIED IN
PART. The following claims oPlaintiff Brette Tingle ar®ISMISSED WITH PREJUDICE :
(1) the retaliation claim related to tRandall Klinglitigation; and (2) the defamation claim
related to the vandalism, shooting, and targhof ATC vehicles. Irall other respects,
Defendants’ motion i®ENIED.

Signed in Baton Rouge, Louisiana, on April 16, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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