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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

ALEJANDRO JORGE-CHAVELAS CIVIL ACTION
and ALFREDO MORENO-ABARCA
Plaintiffs
VERSUS 3:15-CV-00657-JWD-EWD

LOUISIANA FARM BUREAU CASUALTY
INSURANCE COMPANY, et al.
Defendants

RULING AND ORDER

Introduction
This is a personal injury case involving seis injuries suffered bglaintiffs Alejandro
Jorge-Chavelas (“Jorge-Chavelagigalfredo Moreno-Abarca (“Moreno-Abarca”)
(collectively “Plaintiffs”). Plaintiffs sued Hang Sugars, LLC (“Haray Sugars”); Lee Harang
(“Harang”), the majority owner of Harang SugaCalvin Smith (“Smith”), an employee of
Harang Sugars; and Harang Sugadiility insurers Louisiana Farm Bureau Casualty Insurance
Company and Louisiana Farm Bureau Mutualihance Company (collectively “Farm Bureau”).
This Court has jurisdiction because Plaint#fe Mexican nationals|lalefendants are citizens
of Louisiana, and the amount in controveeggeeds $75,000, exclusive of interest and costs.
The underlying facts giving rise to Plaintiffejuries are not in dispute. On August 14,
2015, during a sugarcane planting operation, rafugars’ employee Smith negligently drove
a tractor into the rear of a cacart on which Plaintiffs were riding. Plaintiffs, payroll employees

of Lowry Farms, Inc. (“Lowry Farms”), were injuréd.

128 U.S.C. 81332; Plaintiffs’ Proposed Findings of Fact Gonclusions of Law (“PPFFCOL"), 1 98, Doc. 80 at 17;
Defendants’ Proposed Findings of Fact and Conclusions of Law (“DPFFCOL"), § 66, Doc. 79 at 12.
2 Stipulation of Parties (“Stipulation”), Doc. 78 at 3-5.
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The primary issue before the Court is Pifisitstatus. If Plaintiffs are employees or
independent contractors involvedmanual labor for Harang Sugars, as Farm Bureau contends,
Plaintiffs’ exclusive remedy against Harang Sugsamorkers’ compensation, and they have no
tort remedy against any of the Defendants.#arrhore, there would be no coverage under the
two Farm Bureau policies. If, on the other haRldintiffs are employees of Lowry Farms, and
not employees of Harang Sugars or independent contractors doing manual labor for Harang
Sugars, as Plaintiffs and Harang Sugars maintlén Plaintiffs have a viable tort remedy
against Defendants, and Farm Bureaus’ pdiereuld provide coverager the accident.

For the reasons which follow, the Court firtat Plaintiffs were, at the time of the
accident, employees of Lowry Farms only andemaployees (outright, borrowed, dual or joint)
of Harang Sugars and were not, within the meaning of Louisiana law, independent contractors
doing manual labor for Harang Sugars. The Chuds the two Farm Bureau policies provide
coverage for the accident. Given the stifolaregarding Smith’s falt and the amount of
damages sufferetjudgment is rendered in favor of Ritiffs in the amount stipulated among
the parties.

The Players

Plaintiffs Jorge-Chavelas and Moreno-Atmrare Mexican nationals who were at all
relevant times temporarily andjigly residing in Louisiana as “BA workers” under the authority
of 8 U.S.C. § 1101et seg.and the regulations promulgated pursuant thereto, 20 C.F.R. 655.100,

et sedf

31d.
4 PPFFCOL, 11 1-2, Doc. 80 at 1.



Defendant Harang Sugars is a Louisiéinated liability company whose members are
natural persons and citizens of Louisiana. Defentfanaing is a citizen of Louisiana and is the
majority owner of Harang Sugatefendant Smith is also atizen of Louisiana who was an
employee of Harang Sugars and was drivingretor that struck and injured Plaintiffs.

Defendant Louisiana Farm Bureau Casubligurance Company is a Louisiana insurance
company which issued Farm Liabilifgolicy No. GF111187 to Harang SugarBefendant
Louisiana Farm Bureau Mutual Insurance Company is a Louisiana insurance company which
issued Umbrella Policy No. UM807963 to Harang Sufars.

Non-party Lowry Farms is an Arkansas—based company which contracted with Harang
Sugars to “provide 21 workers from July PB15 to October 20, 2015 to plant sugar on [Harang
Sugars’] farm.? Intervenor, American Interstate Insurance Company (“American Interstate”), is
the workers' compensation insurer for Lowry FatfhdNon-party, Louisiana Workers'
Compensation Commission (“LWCGC”)ssued a policy of workersompensation insurance to
Harang Sugars, which was in full force arfiet at the time of the subject accidéht.

Procedural History

Plaintiffs filed this lawsuit on October 8015, alleging that ondgust 14, 2015 they were

working as employees of Lowry Farms when Har&ugars’ employee Smith drove a tractor into

the back of a cane cart on whi®laintiffs were sitting, sesusly injuring both Plaintiff$?

>DPFFCOL, 1 11, Doc. 79 at 4.

8§ PPFFCOL, 1 6, Doc. 80 at 1; DPFFCOL, 1 10, Doc. 79 at 4.

7 Louisiana Farm Bureau Casualty Insurance Co. Farm Liability Policy (“Liability Policy”), Ex. 27, TRIALO0O0804—
851; DPFFCOL, 1 12, Doc. 79 at 5.

8 Louisiana Farm Bureau Mutual Irsince Co. Umbrella Policy (“Umbrella Policy”), Ex. 28, TRIAL000852-875;
DPFFCOL, 1 13, Doc. 79 at 5.

% Lowry Farms Agreement with Harang Sugars (“Agreement”), Ex. 23, TRIALO00625.

0 DPFFCOL, 1 15, Doc. 79 at 5.

11 | ouisiana Workers Compensation Corporation Policy (‘LWCC Policy”), Ex. 30, TRIALO00876-903.

12 Complaint Against All Defendants (“Complaint”), Doc. 1 at 1-3.
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Plaintiffs named as defendants (1) Smith; (2)tBs1employer, Harang Sugars, and; (3) Harang
Sugar’s liability insurers, Farm Bure&u.

On November 17, 2015, the Plaintifited their First Amended Complaift,adding
alternative claims against Harang, the principglaHarang Sugars, in iipersonal capacity, and
Harang Sugars. There, Plaintifidleged that, in theevent it was found that Plaintiffs were
employees of Harang Sugars, then Defendants liadke to Plaintiffs for breach of contract,
violation of the Fair Labor Stalards Act, and violation of tHeouisiana Wage Payment Law (La.
Rev. Stat. Ann. § 23:63&t seq). Plaintiffs later dismissed these alternative claims.

American Interstate, the workers' compersatnsurer for Lowry FHams, filed a Petition
for Intervention on January 12, 20&ainst all parties tthe suit alleging subrogation rights for
amounts paid to or on behalf of Plaffgiunder its worker's compensation poli¢y.

Plaintiffs filed a Motion for Partial Summary Judgment on Farm Bureaus’ Borrowed
Employee DefenséSwhich was supported by Defendants Harang Sugars, Harang and'Smith.
Only Farm Bureau opposed the motirnEarm Bureau filed its own Motion for Summary
Judgment on Claims of Plaintiffs and Intervefiavhich was opposed by Plaintiftsas well as

Defendants Harang Sugars, Harang and Sfihd Intervenor American InterstafeOral

13 Complaint, Doc. 1 at 1-3; PPFFCOL, 1 9, Doc. 80 at 2.

¥ First Amended Complaint (“Amended Complaint”), Doc. 10 at 5-9; PPFFCOL, 1 10, Doc. 80 at 2; PR
Doc. 79 at 3.

15 Stipulation, Doc. 78 at 4-5.

16 Complaint of Intervention by American Interstate Cttervention by American Interstate Co.”), Doc. 31.

17 Plaintiff's Motion for Partial Summargudgment (“Plaintiff PSJ"), Doc. 25.

8 Harang Sugars Support for Partial Summary Judgment (“Harang Support for PSJ”), Doc. 89.3ti@ars has
consistently agreed with Plaintiffs that it was not RIEs! employer and that Plaintiffs remained at all times
employees only of Lowry Farms. Farm Bureau alone ast®t Plaintiffs are barréidom recovering because they
were injured by a fellow servant and/or because employnetaied coverage exclusions in Farm Bureau’s policies
apply to exclude coverage for the damages Plaintiffs claim. PPFFCOL, § 11, Doc. 80 at 2.

19 Opposition to Partial Summary Judgemenfhym Bureau (“Opposition to PSJ"), Doc. 37.

20 Motion for Summary Judgment by Farm Bureau (“MSJ by Farm Bureau”), Doc. 33.

2! Plaintiff's Opposition to Summary Judgeni€“PIf. Opposition to MSJ"), Doc. 48

22 Harang Sugars Opposition for Summary Judger(iglarang Opposition to MSJ"), Doc. 53.

23 American Interstate Co. Opposition for Summary Judgrtiédmherican Interstate Co. Opposition for SJ”), Doc.
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argument was heard on both motions on February 9,°2@hd@d both motionsvere denied on
March 27, 2017°

On April 27, 2017 the parties entered intoeatiensive stipulatn in open court® They
agreed that Harang Sugars wakelgoat fault for Plaintiffs’ body injuries and that the bodily
injuries to Plaintiffs collectively equaled $2.5llion (the amount of the applicable limits of the
two Farm Bureau policies). Plaiffis would look only to Louisiaa Farm Bureau for the payment
of judgment, if any. Plaintiffs stipulated thiatthe event the Court tirmined judgment should
be entered in their favor, the judgment should award $1,937,500 to Alejandro Jorge-Chavelas and
$562,500 to Alfredo Moreno-Abarca. All other claifies damages, including the FLSA claims,
would be dismissed. They agreed the case wbelttied solely on the issue of Harang Sugars’
immunity and/or the applicabijitof Farm Bureau’s employmenttaged coverage exclusions and
unless Farm Bureau prevailed on the foregoingumity/coverage defenses, Farm Bureau would
pay the full amount of the stipulated damages pligs@st and costs as alled by law. The parties
agreed the case would be triedadsench trial, without live tésony but instead on stipulations,
depositions, and exhibits admitted into evidefice.

The bench trial was held on July 10, 2€1fllowing which the Court requested for
additional briefs, asking the parties to respond to each other’'s Proposed Finding of Fact and

Conclusions of Law. These were filed on July 25, 2baid the matter was submitted.

49.

24 Minutes of Motion Hearing for Partial Summary Judgment by Plfs. and Motion for Summary Judgmeifit, by De
Doc. 73.

25 Ruling and Order Denying Plfs. Motion for Partial Summary Judgment and Def. Motion foré®yrdumdgment,

Doc. 71.

26 Stipulation, Doc. 785ee alspDPFFCOL, 1 8, Doc. 79 at 4; PPFFCOL, 11 13-15, Doc. 80 at 2-3.

27d.

28 Minute Entry for Bench Trial, Doc. 81.

2 Defendants’ Response to Plaintiffs’ Proposed Findings of Fact and Law (“Def. Response to PPFFCOL"), Doc. 82;
Plaintiffs’ Response to Defendants’ Proposed Findings of Fact and Law (“PIf. Response to DPFBOOLSB.
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Factual Background — Harang Sugars and Sugarcane Planting

Harang Sugars is a family-run farming corpmnain DonaldsonvilleLa. which owns and
leases farmlands to plant, grow, harvest andssgjar cane. It farms nearly 5000 acres of sugar
cane, regularly harvesting appimately 4000 acres of sugar cambich is delivered to a sugar
mill each yeaf® Harang is the majority owner andetiperson in charge of the day-to-day
operations of Harang Sugars.

Farming sugar cane is a year-round enterprisetwhvolves multiple different phases that
are important to a successful cfdpThe planting phase is an portant part of Harang Sugars’
business because once it is completed, it mustlittethe results of the planting for the four or
five year cycle involved in growing sugar cad@he sugar cane planting season lasts for one to
two months depending on the weatfer.

In Louisiana, sugarcane il routinely planted by théhand-planting” method, which
sugarcane farmers find to be superior to that done by machine because less seed cane is used. This
results in more cane going to the sugar nmt aigher profits. The hand-planting process involves
the use of a large tractor which pulls a “cane thrdded with sugarcane, up and down rows of a
field. Three “cane planters” follow on foot behitiee cart, pulling stalks of sugarcane from the
cart and laying them in the furrows. It is hoped thaew cane crop will sprout from the joints of

the planted stalks. Cane planting@sidered unskilled manual laior.

30 Dep. of Harang & Harang Sugars, p. 17, In. 2-19, Ex. 34, TRIALO00017.

3l1d., p. 181, In. 17-20, Ex. 34, TRIAL000181.

321d., p. 181, In. 21-25, p. 182, In. 1, Ex. 34, TRIAL0O00181-182.

33d., p. 98, In. 11-25, p. 99, In. 1-3, Ex. 34, TRIALO00098-99.

341d., p. 183, In. 11-13, Ex. 34, TRIAL000183; Dep. ofgleChevelas, p. 66, In. 3—-16, Ex. 36, TRIALO00695; Dep.
of Moreno-Abarca, p. 26, In. 19-25, p. 27, In. 1-24; p. 31, In. 19-25, p. 32, In. 1-7, Ex. 37, TRIALOGY;36H—
742; Dep. of Gonzales, p. 43, In. 20-21, Ex. 38, TRIALO00794.
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Hand planting is a labor intensive proceasd, therefore, Harang Sugars’ need for
additional labor increases dramatically during the planting season. Twenty-one (21) additional
laborers were necessary to hand plant sugararakiarang Sugars's farm in 2015. Sugarcane farm
owners rarely have their awemployees plant the cafelnstead, sugarcane farmers usually
contract with a planting servide plant the sugarcane over the few weeks of the planting season.
One such sugarcane planting service is notyplaowry Farms, an Arkansas company who
employed Plaintiff$®
Lowry Farms

Lowry Farms is located in Hermitage, Arkanda€lay Lowry is the president, operator,
and manager of Lowry. Renee Ferrell isirp Farm’s office manager and farmer liais8unlike
the clients it serves, Lowry Farms is not ie thusiness of growing and selling sugarcane for
profit®>® but, rather, is in the bimess of planting sugarcaffe.

In 2015, Lowry Farms had 70 sugaredarmer clients in Louisiarfa.Lowry charged its
clients on a per-acre (as opposed to per cane-planper hours worked) basis, without regard to
how long it took to plant the caféLowry Farms would confer witits clients before the cane

planting season to determine when the client adi begin planting and the number of tractors

351d., p. 183, In. 11-13, Ex. 34, TRIAL000183; Dep. ofgkeChevelas, p. 66, In. 3—-16, Ex. 36, TRIALO00695; Dep.
of Moreno-Abarca, p. 26, In. 19-25, p. 27, In. 1-24; p. 31, In. 19-25, p. 32, In. 1-7, Ex. 37, TRIALOGY,3BH.—
742; Dep. of Gonzales, p. 43, In. 20-21, Ex. 38, TRIALO00794.

36 Dep. of Lowry Farms, p. 15, In. 14 -22, p. 51, In. 15-21, Ex. 35, TRIAL000425, 461

371d., p. 51, In. 12-14, Ex. 35, TRIALO00461.

381d., p.8-11, Ex. 35, TRIAL000418-21.

3d., p. 114, In. 6-9, Ex. 35, TRIAL000524.

401d., p. 15, In. 14 =22, p. 51, In. 15-21, Ex. 35, TRIAL000425, 461.

41d., p. 17, In. 310, Ex. 35, TRIAL000427.

421d., p. 24, In. 16-25, p. 25, In. 1-13, p. 49, In. 3-19, p. 73, In. 9-25, p. 74, In. 1-10, Ex. 35, TRIAL0O00434-35, 459,
483-485.



and tractor drivers the client had — and thereftatermine the ideal number of cane planters for
each farnf?

A crew leader and/or straw boss, Lowry Farms employees, would accompany the Lowry
Farms cane planters to the jokesiand remain there to guidadadirect their work. When the
work was completed at the end of each day, Lowry Farms employees would provide transportation
for its workers to a temporary housing dite.

Lowry Farms’ H-2A employees

Lowry Farms, through the United States Dépant of Labor's H-2A procedure, hired
Mexican nationals to performehcane planting work. Lowry Fas recruited, vetted, and hired
the cane planters, and then brought them to the United $tdtesry’s H-2A workers were
seasonal employees who remained employed with Lowry Farms only as long as the planting
season required. Lowry Farms paid the cane pkamrie hourly wage and provided them with
workers’ compensation insurante.

A written contract — denominated “General Disclosure and Terms of Employment” —
governed the relationship between Lowry Farmg is H-2A seasonal employee cane planters.
The Terms of Employment documenbpided, in relevant part, that:

“Workers are hired by [Lowry Farmsh a contract basis for hand planting
sugar cane as well as any other gerfaran labor needed[;] The employees

will be employed from the time theiontract begins until all cane under
contract is planted[;] Employeesegprovided with Workers Compensation
Insurance[;] Employees will be requiréa work all hours as directed by
Lowry Farms management personnel[;] &aate is applicable prevailing
hourly wage rate or greater for thedtion in which they are working[;]
Paychecks will be issued to employees weekly at the job site and no later

that [sic] the second Tuesday follmg the end of the work week.
Individuals no longer empyed by [Lowry Farms] will have checks mailed

431d., p.16, In. 3-13, p. 23, In. 3-19, p. 74-76, Ex. 35, TRIAL000426, 433, 484—486.

441d., p. 57, In. 10-25, p. 58, In. 1-24, Ex. 35, TRIALO00467-468.

41d., p. 16, In. 5-13, p. 21, In. 21-25, p. 26, In. 10-16, p. 32, In. 5-16, Ex. 35, TRIAL000426, 432, 436, 442.
41d., p. 34, In. 8-14, p. 58, In. 25, p. 59, In. 1-3, Ex. 35, TRIALO00444, 468—609.
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to [sic] upon verification and as structed[;] [Lowry Farms] provides
transportation from Mexico to the jdbcation[;] Wage rate is applicable
prevailing hourly wage rate or greater the location in which they are
working.” 4’

The Terms of Employment document also jted each cane-planter employee with the
office telephone number of Lowry Farms anddbBular telephone number of Clay Lowry, owner
of Lowry Farms?®

In 2015, Lowry filed an H-2A Application faFemporary Employment Certification as an
"H-2A Labor Contractor or Job Contract under Case # H-300-15154-200848 requesting 308
workers for the period of July 21, 2015 to October 20, 2815.

Also essential to Lowry Farms’ operations wigseCrew Leader/Recruiters. In addition to
the seasonal H-2A employees Lowry Farms hitamlyry Farms also maintained four resident
Crew Leader/Recruiter employees who were @haseArkansas but came to Louisiana for the
planting seasoff. A written Crew Leader/Recruiter Coatt governed the relationship between
Lowry Farms and its Crew Leadeg&uiters and set out the followidgties they were to perform:
(1) Recruit workers for Lowry Farms, Inc. caatts; (2) Have workers report to the consulate on
the date directed for the visppointment; (3) Oversee workersthe fields; (4)Report hours and
production for each worker; (5) Settle disputetween workers; (6) Communicate with the
Farmers; (7) Transport or arrangransportation of workers to and from the grocery store and

laundry mat; (8) Transport or seethe transportation @ny injured worker t@a doctor or hospital,

(9) Report any accidents or injuries to the adfimmediately; (10) Transport or see to the

47 Lowry Farms General Disclosure and Terms of Employment (“Lowry Discl. & Terms of Employ.”), Ex. 2,
TRIALO00295;see alsdep. of Lowry Farms., p. 53, In. 4-25, Ex. 35, TRIALO00463.

48 | owry Discl. & Terms of Employ., Ex. 2, TRIAL000295.

49 H—2A Application for Temporary Employment Certification (“H-2A Application”), Ex. 32, TRI80804—940.

0 Dep. of Lowry Farms, pp. 11-13, p. 50, In. 24-25, p. 51, In. 1-20, Ex. 35, TRIAL000421-22, 461.
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transportation of workers when job is complete ®rbxt job or the bus $tan for the return trip
to Mexico.>?

Lowry Farms divided all of itsugarcane farmer clients among the four Lowry Farms Crew
Leader/Recruiters, and each Cregader/Recruiter was responsible for servicing all of the farms
assigned to hir? Lowry Farms paid each Crew LeatRecruiter based on the number of acres
of sugarcane that the crewesdich Crew Leader/Recruiter plantéd.

The Lowry Farms Crew Leader/Recruiteraviled to Mexico tarecruit and vet the
seasonal employees, assist the employees wihvida process, trapsrt the employees to
Louisiana, determine (in the €x Leader/Recruiter’s sole discretion) each employee’s farm
assignment, and made sure each employee got to his assignétifaah.Crew Leader/Recruiter
then trained his crew members how to properly plant the cane, supervised his crews until the
completion of all Lowry Farms’ cane planting cortsa and secured the crew members’ transfer
to another farm, or — if all cane dhaeen planted — back to Mexito.

Often a Crew Leader/Recruiter engaged expeed workers as assistant supervisors, or
“straw bosses,” to assist leading the crew wiheCrew Leader/Recruiter was working at one of
the other farms under his chafi§e.

H-2A Regulations and Definitions

51 Lowry Farms Crew Leader/Recruiter Contract (“Lgu@rew Leader Contract”), Ex. 4, TRIAL000298—-S&e also

Dep. of Lowry Farms, p. 28, In. 18-23, Ex. 35, TRIAL000438.

52 Dep. of Lowry Farms, p. 19, In. 3-25, p. 20, In. 1-18, p. 25, In. 21-25, Ex. 35, TRIAL000429-30, 435.

531d., p. 48, In. 10-24, Ex. 35, TRIAL0O00458.

541d., p. 21, In. 19-25, p. 22, In. 1-16, p. 49, In. 20-25, p. 50, In. 1-25, p. 51, In. 1-4, Ex. 35, TRIAL000431-432,
459-461, 466.

55 Dep. of Harang & Harang Sugars, p. 66, In. 14-25, p. 67, In. 1-3, Ex. 34, TRIALOOOB& Of Lowry Farms,

p. 24, In. 7-15, p. 42, In. 4-19, p. 82, In. 7-25, p. 83, In. 1-10, Ex. 35, TRIAL000434, 452, 492-93; Dep- of Jorg
Chevlas, p. 11, In. 9-24, p. 68, In. 12-19, Ex. 36, TRIAL000640, 697.

6 Dep. of Lowry Farms, p. 12, In. 6-25, p. 13, In. 1-10, p. 45, In. 16-25, Ex. 35, TRIAL000422-423, 455.
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Plaintiffs were in the United States on ldfR2A visa, which is achinistered through the
Department of Labor. Here, Lowry Farms — aa&iffs’ prospective (ad later actual) employer
—was the applicant for the tempagrgob certification, not Harang Sugard.owry Farms tendered
job offers (Lowry Farms used the term “Wodisclosures”) which complied with 20 C.F.R.
655.122, including a statement that Lowry Farms pr@viding worker’'s compensation insurance
coverage for these workers, agaetment of Labor requiremetit.

Lowry Farms’ Worker's Compensation Inger: Intervenor American Interstate

The workers’ compensation secured by Lowrynkain effect on the date of Plaintiffs’
injuries was issued by American Intext® Insurance Company (“Intervenot®)On June 9, 2016,
Intervenor filed a Complaint of Interventf®maming Plaintiffs, Lee Harang, Smith, and Farm
Bureau as defendarftsintervenor represents that it hesvered Plaintiffs’ medical expenses
through its workers’ compensatiopolicy, “and [it] may be liald to pay future workers’
compensation benefits and medical expenses. duration and amount of said expenses is
uncertain.®? Intervenor has adopted Plaintiffs’ posititimat (1) at the timeof their injuries,
Plaintiffs were employees of Lowry Farms only g@9l that Plaintiffs are entitled to recover in
tort against Harang Sugars, Smith and Farm Bufeau.

Facts Leading up to Accident
Harang Farms contracted with Lowry Farms to provide 21 workers from July 15, 2015

through October 20, 2015 to plant sugar can¥..Lowry Farms placed its client Harang Sugars

571d., p. 95, In. 19-25, p. 98, In. 1-15, Ex. 35, TRIAL0O00505, 508.

581d., p. 187, In. 6-23, Ex. 35, TRIAL000587; Lowry Discl. & Terms of Employ., Ex. 2, TRIAL000295-296.
59 Intervention by American Interstate Co., Doc. 31 at 2.

601d.

611d.,at 1.

621d., at 2.

63 American Interstate Co. Opposition for SJ, Doc. 49 at 1.

64 Agreement, Ex. 23, TRIAL000625.

11



in the group of farms under the charge of Delfino Castillo (“Castiffotne of Lowry Farms’
Crew Leader/RecruitefS.In 2015, Castillo was responsible for 15-22 of Lowry Farms’ other
clients as welf’

Castillo enlisted Jose Luis Hernandez (“Herdez”) and Serafin Torres, a/k/a “El Pajaro”
or “the Bird,” (“Torres”) to be his assistant supervisors or “straw bo$8e3dstillo recruited
Plaintiffs to hand-plant cane at the variousrfa under Castillo’s charge during the 2015 se&%on.
Castillo and Renee Ferrell assisted Plaintiffseouring H-2A visas and transported Plaintiffs to
Louisiana in late July 2015.

When Plaintiffs arrived in Louisiana, Plaifg’ first job assignment from Castillo was at
Harang Sugars. There, Castillo’s assistant superiFisrnandez instructd@laintiffs how to hand
plant the sugar cane and generally acted as Plaintiffs’ boss. From Plaintiffs’ arrival in late July
until August 14, Hernandez provided theedt supervision to Plaintiffé.

On August 14, 2015, Plaintiffs were sittingttve back of a cane cart when Harang Sugars
employee Smith drove his tractor into the bacthefcart on which Plaintiffeere sitting, crushing
Plaintiffs’ legs. Smith’dault is stipulated
Issues

Although Plaintiffs were indisputably payr@mployees of Lowry Farms, Farm Bureau

nonetheless claims their insured is immufiem tort suit under Louisiana’s worker’s

65 _owry Farms Payroll Sheet, Ex. 24, TRIAL000628.

66 Dep. of Lowry Farms, p. 11, In. 22-25, p. 12, In. 1-25, p. 13, In. 1-10, Ex. 35, TRIAL0O00421-23; Lowry Crew
Leader Contract, Ex. 4, TRIAL0O00298-99.

71d., p. 45, In. 17-25, p. 46, In. 1-7, Ex. 35, TRIALO00455-56.

681d., p. 13, In. 2-10, p. 44, In. 9-20, Ex. 35, TRIAL000423, 454.

89 Dep. of Jorge-Chevlas, p. 15, In. 3-25, p. 16, In. p=81, In. 12-25, p. 52, In. 1-13, Ex. 36, TRIALO00644—-45,
680-681; Dep. of Moreno-Abarca, p. 26, In. 5-10, Ex. 37, TRIALO00736.

0 Dep. of Jorge-Chevlas, p. 11, In. 4-24, p. 13, In. 24-25, p. 16, In. 14-17, p. 36, In. 9-11, p. 54, In. 4;-lk6, p. 68
17-19, Ex. 36, TRIAL0O00640, 643, 646, 665, 683, 697.

1 Stipulation, Doc. 78 at 3-5.
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compensation laws urging several alternative tlesoriirst, that Plaintiffs were the presumed
employees of Harang Sugars under La. Rev. 3iat. § 23:1044 and Plaintiffs have failed to
rebut that presumption; second, that PlaintWtsre independent contractors engaged in manual
labor within the meaning of La. Rev. Stat. Ari;n1021(7); third, that Platiffs were Harang
Sugars’ borrowed servantsurth, that Harang Sugars was a spkar joint employer of Plaintiffs
under La. Rev. Stat. Ann. § 23:1031(c) and/or byueirdf regulations promulgated by the U.S.
Department of Labor and codifieith relevant provisions othe Fair Labor Standards Act,
(“FLSA"). "2 A related issue, but one nadvanced by Farm Bureauybether Plaintiffs were the
statutory employees of Harang Sugars undeRlex. Stat. Ann. 8 23:1061. Finally, related to all
of the above issues are the coverdgienses asserted by Farm Bureau.

Only Farm Bureau maintains that, under on¢éhete theories, Plaintiffs were employees
of Harang Sugars and thereforerbdag Sugars is immune from thisrt claim and Farm Bureau
does not provide coverage for this loss. Harang Sugigervenor and Plaintiffs, on the other hand,
have maintained throughout this litigatithat Harang Sugars was not the sp&bilborrowing
employer of Plaintiffs and that Harang Sughasl no control over the cane planters, including
Plaintiffs; had no right to seledtire or fire them; and had no oldion to pay them. Further, they
contend the contract with LowiFarms provided nothing to therdrary. Instead, they maintain
that Lowry Farms was at all times the sole eayipt of Plaintiffs, that only Lowry Farms had the

right to control, select, hirer fire and the obligation to gaand provide workers compensation

72 Fair Labor Standards Act of 1938, 29 U.S.C. § @0deq

™ The term “special employer” is codifi in La. Rev. Stat. Ann. § 22:1031(C). Both sides agree that the test to
determine special employer status is essentially the same, if not identical, to the'bestdaring employer” status.
PPFFCOL, 1 121, Doc. 80 at 22; DPFFCOL, 1 97, Doc. 79 at 24. Nonetheless, tcomagion and because Farm
Bureau has used FLSA regulations to bolster its special employer arguments, the Court hathésatisdues
separately.
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coverage for Plaintiffs. They insist there wascoatract with Harang Sugar, express or implied,
to the contrary.
Applicable Law

Where jurisdiction is founded on diversity, fealecourts must applthe substantive law
of the forum staté? Stated more specifically, where, sre, there are no Louisiana Supreme
Court cases on point, ti@ourt must make afrie guess by predicting how the Louisiana Supreme
Court would rule. In making afrie guess, the Court relies on ttedlowing: (1) decisions of the
[Louisiana] Supreme Court in analogous cag@$, the rationales and analyses underlying
[Louisiana] Supreme Court decisioms related issues, (3) dictatine [Louisiana] Supreme Court,
(4) lower state court decisions,) (e general rule on the questig¢f) the rulings of courts of
other states to which [Louisiahcourts look when formulatg substantive law and (7) other
available sources, such asdtises and legal commentaries.

In the context of Louisiana law, the Court shiollow the civilian method in carrying out
this task’® This approach is followed because in Louisiana, jurisprudence is considered a
secondary source of law, and fiederal court is not bound by Laisna appellate court opinions,
particularly if there is “persuasive data thathighest court of the stateould decide otherwise’”

Accordingly, the Western District has obseahthe civilian methodology requires examination of

74 Erie R.R. Co. v. Tompkin304 U.S. 64, 78, 58 S. Ct. 817, 82 L. Ed. 1188 (};9B8nes v. State Farm Mut. Auto.
Ins. Co, 743 F.3d 65, 69 (5th Cir. 2014) (citivgestlake Petrochems., L.L.€.United Polychem., Inc688 F.3d
232, 238 n.5 (5th Cir. 2012)Am. Int'| Specialty Lines Ins. Co. v. Canal Indem. G52 F.3d 254, 260 (5th Cir.
2003);Ashland Chem. Inc. v. Barco Ind23 F.3d 261, 265 (5th Cir. 1997).

> DPFFCOL, Y 76, Doc. 79 at 16-1Qulf & Mississippi River Transp. Co. v. BP Oil Pipeline Ct80 F.3d 484,
488-89 (5th Cir. 2013) (applying Louisiana substantive lave)asso Pure Air Daigle, L.L.C., v. Stagdo. 6:16-cv-
013222017, WL 4020981, at *3 (W.D. La., Sept. 15, 2017) (applying Louisiana substantive law and same seven
factors fromGulf & Mississippi River Transp. Qo

6 See Lake Charles Diesel, Inc. v. Gen. Motors C@3p8 F.3d 192, 197 (5th Cir. 200B)ytania Park Hotel, Ltd.
v. Gen. Star Indem. Gdl79 F.3d 169 (5th Cir. 199%tewart v. Ruston Louisiana Hosp. Q¢q. 14-83, 2016 WL
1715192 at *3 (W.D. La. Apr. 27, 2016).

T Am. Int’l Specialty Lines Ins. C852 F.3d at 260-61.
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primary sources, if available on the given isqu&r to relying on lowercourt jurisprudence in
order to make an “Erie gues$.”
Were Plaintiffs the PresumeBmployees of Harang Sugars?

Under Louisiana law, workers’ compensatiis generally the ekusive remedy for an
employee injured at the workplateA prerequisite to workers’ compensation coverage “is the
existence of an employer-employee relationshighich is ordinarily evidenced by the following
four factors: “1) selection and engagement, 2) payment of wages, 3) pbdiemissal, and 4)
power of control. No single factor is determinatibut the totality of the circumstances must be
considered &

La. Rev. Stat. Ann. 8§ 23:1044 provides tha] fperson rendering service for another in
any trades, businesses or occupations cdvbye[the Louisiana Workers Compensation Act
“LWCA"] is presumed to be aemployee under the [the LWCA].” This presumption is available
to an employer and its insurer and, argues Farreddy allows it in this case to claim the benefit
of La. Rev. Stat. Ann. § 23:1032’s imnitynto Plaintiffs’ tort claim®!

But the presumption of employee status uri@zl4 may be rebuttdaly a showing of any
one of the following: (1) that the services remdkwere not subject tany trade, business, or
occupation covered by the LWCA?2) that the individual wagperforming services as an
independent contractor not engaged in manual JaivdB) upon proof thahere was no contract

of employment, either expss or implied, between tldleged employer and employ&e.

8 Stewart,2016 WL 1715192 at *3.

" La. Rev. Stat. Ann. 88 23:1032(A)(1)(a) and (8¢ also Grant v. Tulane UniNo. 00-3465, 2001 WL 245785
at*1 (E.D. La. Mar. 9, 2001) (citingustin v. DHCI Home Health Servs., In@5-1989, p. 3 (La. App. 1 Cir. 5/10/96);
673 So. 2d 356, 358).

80 Campora v. Falstaff_.L.C., 01-2014, p. 4 (La. App. 4 Cir. 6/12/02); 823 So. 3d 389, 392 (cltingan v. Cent.
Mgmt. Co, 99-0748, p. 7 (La. App. 3 Cir. 10/13/99); 745 So. 2d 116, 120).

81 DPFFCOL, 1 71, Doc. 79 at 1Brown v. Zurich Am. Ins. C&2007-353 (La. App. 3 Cir. 10/3/07); 966 So. 2d 1160,
1163,writ denied,2007-2139 (La. 1/7/08); 973 So. 2d 728.

82See, e.g., Sanders v. Dillard UniMo. 14-845, 2014 WL 7342440, at *9 (E.D. La. Dec. 23, 2014) (cRamgpora,
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Plaintiffs argue it is the third factor that is fatal to the presumption that Plaintiffs were
employees of Harang Sugars because there waspness or implied contract between Plaintiffs
and Harang Sugars. Rather, the only two operatwéracts in this case were between Plaintiffs
and Lowry Farms, and between Lowry Farms &tatang Sugars. Furthermore, the contract
between Harang Sugars and Lowry Farms indicdt@sboth parties to éhcontract envisioned
that Plaintiffs would at all times remain teenployees of Lowry Farms. Because there was no
contract between Plaintiffs and Harang Suga@nkifs contend they he successfully rebutted
any presumption they were employees ofatig Sugars under La. Rev. Stat. Ann. § 23:1944.

Farm Bureau counters that that Plaintiffdef@ to rebut this presmption because, while
there may have been no expressitract between Harang Sugarsd Plaintiffs, there was an
implied contract between theffithus rebutting the presumptihin support ofthis contention,
Farm Bureau urges that, because Plainti#se planting Harang Suga sugar cane on Harang
Sugars’ property in furtherance of Harangg&s' business of sugaane farming, they are
presumed to be employees of Harang under La. Rev. Stat. Ann. § 281044.

But this does not prove an express or lieth contract between Plaintiffs and Harang
Sugars, and, indeed, the evidesbews there was no such contr&intiffs were at all times
payroll employees of Lowry Farms and, as dsseul elsewhere in this ruling, never left the
direction, supervision and contr@i Lowry Farms. The only operative contracts in this case were

between Plaintiffs and Lowry Farms and LowryfRa and Harang Sugars. Plaintiffs are correct

01-2014 at p. 4; 823 So. 3d at 38#liman v. Comm-Care, Inc01-1140, p. 6 (La. 1/15/02); 805 So. 2d 1157, 1161);
Wilfred v. A. Serv. CaltCo., 14-1211, p. 3—4 (La. App. 4 Cir. 5/27/15); 171 So. 3d 1007, 1010 (@ititepw v. The
Shreveport Time$92-1215, p. 2 (La. App. 3 Cir. 4/23/03); 843 So. 2d 665, 667 (internal citation omitted)).

8 PPFFCOL, 1 105, Doc. 80 at 18-19.

84 See for exampléWilliams v. Rowe-Treaugdd 1-46, pp. 7-9 (La. App. 5 Cir. 9/27/11); 75 So. 3d 502, 507-508
(where employment contract is implied).

8 DPFFCOL, 11 68-73, Doc. 79 at 13-14.

861d., § 72, Doc. 79 at 14.
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that the contract between Harang Sugars and Lowry Farms envithah@&tkintiffs would remain
the employees of Lowr¥/, stating in relevant part‘l [Harang Sugars] agree to pay Lowry Farms,
Inc. weeklyfor the work performed by Lowry Farms, Inc. workéfsAny work by Plaintiffs
which benefitted Harang Sugamss done by operation of Plaiifgi contract with Lowry Farms
and through Lowry Farm’s contract with Harafihe fact Plaintiffs’ work benefitted Harang
Sugars’ business enterprise does notistaa contract,>@ress or implied.

The contract between Lowry Farms and Plaintiffs provides further support for Plaintiffs’
position. There it states clearthiat Plaintiffs were hired by Lowry Farms which paid them,
directed them, provided transpdrta to America and the job sigand provided them housing and
worker's compensation coveragfeThis contract envisioned thtitese workers would remain the
employees of Lowry Farni§ Accordingly, based on the evidence jereed at trial, Plaintiffs have
successfully rebutted the presuriop that they were employee§ Harang Sugars under La. Rev.
Stat. Ann. § 23:1044.

Were Plaintiffs Independent Contractors Doinganual Labor within the Meaning of La. Rev.
Stat. Ann. § 23:1021(7)?

Farm Bureau contends alternatively thatimiffs were independ# contractors doing
manual labor for Harang Sugars thus iomizing its insured from tort liability*

La. Rev. Stat. Ann. § 23:1021(7) provides:

(7)“Independent contractor” meansyaperson who renders service, other

than manual labor, for a specified requense for a specified result either
as a unit or as a whole, under the corfdiis principal as to results of his

87 Dep. of Lowry Farms, p. 70, In. 23-25, p. 71, In. 1-11, Ex. 35, TRIALO00480-81; Agreement, Ex. 23,
TRIALO00625.

88|d. (emphasis added).

89 | owry Discl. & Terms of Employ., Ex. 2, TRIAL000295-296.

90| [Harang Sugars] agree to pay Lowry Farms, Inc. weekly for the work performed by Lowry Farms, kerswor
Agreement, Ex. 23, TRIALO00625.

91 DPFFCOL, 11 74-88, Doc.79 at 14-19.
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work only, and not as to the meamswhich such result is accomplished,
and are expressly excluded from tm@visions of this Chapter unless a
substantial part of the work time of amdependent contractor is spent in
manual labor by him in carrying out the terms of the contract, in which case
the independent contractor is ex@igscovered by the provisions of this
Chapter.

Plaintiffs point the Court ttanguage from the Louisiar&upreme Court to support their
contention that an independent contractor fafisler the “manual labor exception” of 1021(7)
“only when a substantial part bfs work time is spent in manual labor in carrying out the terms
of his contract with the principal and the work perfad by him is a part of the principal’s trade,
business or occupatiod?’Plaintiffs don’t dispute that theyere performing manual labor at the
time they were injured but argue because thelyrtmacontract with Harang Sugars, this provision
is inapplicable.

Specifically, Plaintiffs argue that the maniador exception requires that there be (a) an
independent contractor; )(lzarrying out the terms of the laborer’s contract with the principal.
Thus, La. Rev. Stat. Ann. 8§ 1021@h)ly applies when the manual labois in direct contractual
privity with the principaP®® When the relationship in questionHsas here — that of the principal
to a payroll employee of an imteediate contractor, a more mestive LWCA provision — La. Rev.
Stat. Ann. 8§ 23:1061 — tests whathbe payroll employees (in ith case, Plaintiffs) of the
intermediary contractor (in this case, Lowry Fajrare statutory employees$ the principal (in

this case, Harang SugaP$). Here, Farm Bureau does nointend that Harang Sugars was

92 PPFFCOL, 1 107, Doc. 80 at 19, citingshute v. Diesi354 So. 2d 179, 182 (La. 1977) (emphasis added)also
Steinfelds v. Villarubial0-0975, p. 9 (La. App. 4 Cir. 15/10); 53 So. 3d 1275, 1281 (citihgshute 354 So. 2d at
182, Miller v. Higginbottom 33,594, p. 6 (La. App. 2 Cir. 6/21/00); 768 So. 2d 127, G3&dry v. Gueydan Co-Op.
Dryer, Inc, 97-874, p. 4 (La. App. 3 Cir. 12/10/97); 706 So. 2d 146, 150).

93 Lushute 354 So. 2d at 181-82.

94 See Kirkland v. Riverood Int'l USA, Inc.95-1830, pp. 2-3 (La. 9/13/96); 681 So. 2d 329, 331.
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Plaintiffs’ statutory employer umdl La. Rev. Stat. Ann. § 23:108%1In sum, argue Plaintiffs,
because they had no contract witarang Sugars, 23:1021(7) does not agbly.

Farm Bureau, on the other hand, points the Goutfiree Louisianappellate decisions in
support of its position that nmwtractual privity is required beaen the laborer and the principal
in order for this provision to apphf. Thus, argues Farm Burgathe manual labor exception
applies here rendering worker's compensati®iaintiffs’ exclusive remedy against Harang
Sugars’®

As stated earlier, this Court sitting irvdrsity pursuant to 28 U.S.C. Section 1332 must
apply Louisiana law?® Neither side has pointed the Couratbouisiana Supreme Court case which
has resolved the precise issue before the Court nor has this Court independently found such a case.
Under these circumstances, the Court must makd=ga guess” and determine how that court
would resolve the issue if @sented with the same cd8e.

The Court earlier consideredighissue in pretrial motion'$? There is nothing in the
evidence presented by the parties or changeseiath that persuade the Court that its initial
decision was wrong. Indeed, the law remains the sanethe facts presentat trial reinforce
the Court’s original decision. BhLouisiana Supreme Court hatated that an independent

contractor falls under éh“manual labor exception” of 1021("9nly when a substantial part bis

% Minutes of Motion Hearing for Partial Summary Judgment by Plfs. and Motion for Summary Judgmeifi, by De
Doc. 73 at 9.

9% PPFFCOL, 1 107, Doc. 80 at 20.

97 Seel.umar v. Zappe Endeavors, L.L.06-317 (La. App. 5 Cir. 10/31/06); 946 So. 2d 188urtney v. Fletcher
Trucking 2012-0434 (La. App. 1 Cir. 12/21/12); 111 So. 3d Mdss v. Tommasi Const., In2009-1419 (La. App.

3 Cir. 5/5/10); 37 So. 3d 492, 497—9&;t denied 2010-1243 (La. 9/17/10); 45 So. 3d 105de alsaMcCarroll v.
Prime Cut Lawn Care & Tractor Work, L.L.QNo.2010-1638 (La. App. 1 Cir. 3/25/11); 2013 WL 1189241.

%8 DPFFCOL, 11 77-88, Doc. 79 at 15-19.

9 See supraotes 75 and 76.

100 See supraotes 75 and 76.

101 Ruling and Order Denying PIfs. Motion for Partial Summary Judgment and Def. Motion for Summary Judgment,
Doc. 71 at 48.
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work time is spent in manual laboraarrying out the terms dfis contract with the principaand
the work performed by him is a part o&tprincipal’s trade, business or occupatii.Because
Plaintiffs had no contract with Harg, 23:1021(7) simply does not apply.

Farm Bureau points the Courtltamar v. Zappe Endeavors, L.¥where the Louisiana
Fifth Circuit stated: “the Legiature has seen fit to extend werk’ compensation coverage to
certain independent contracdowwho perform manual labor and that extension of coverage
encompasses tort immunity for the employer wbatracts with the laber.” Nevertheless, the
Fifth Circuit found that the plaintiff, an employeéa cleaning services ogpany that contracted
with the defendant to clean its facilities, wasoatonsidered an indap#ent contractor of the
defendant’s, doing manual labor, and therefarejer 23:1021(7), was badrérom recovery in
tort.1%4 Specifically, the court noted that the pléfftg employer, Aramark, “performs its duties
through its employees, and is liable for the actg@soEmployees. The limitations applicable to
Aramark are also applicable i3 employees. Furthermorea. Rev. Stat. Ann. § 23:1021 does
not state that it is not applidalto independent contractors waie partnerships, corporations or
other juridical persons, and does hit itself to independent corgctors who areatural persons
only.”1% The Third Circuit followed_umarin Moss v. Tommasi Construction, Irfo.conclude
that the plaintiff there was similarly barred froatovery in tort, noting tfJhe factual relationship
vis-a-vis [the plaintifland defendant] and Lumand Zappe is identical®

Farm Bureaus further points the Court@ourtney v. Fletcher Truckin” in which

1021 yushute 354 So. 2d at 182 (emphasis added} als®teinfelds10-0975 at p. 9; 53 So. 3d at 1281 (citinghute,
354 So. 2d at 18Miiller, 33,594 at p. 6; 768 So. 2d at 1&lyidry,97-874 at p. 4; 706 So. 2d at 150).

103 Lumar,06-317 at pp. 5-6; 946 So. 2d at 190.

1041d., 06-317 at pp. 5-6; 946 So. 2d at 191.

1051d., 06-317 at p. 6; 946 So. 2d at 191.

106 See Mos909-1419 at p. 9; 37 So. 3d at 499.

107 Courtney v. Fletcher Trucking012-0434 (La. App. 1 Cir. 12/21/12); 111 So. 3d 411.
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plaintiff, Courtney, filed a workers’ compensm claim against both Fletcher Trucking and
Maximum Lesiure, LLC after sustaining injuri@s a job site. The job site was owned by
Maximum Leisure and Fletcher was hired tov@lep the land. Maximum Leisure argued it was
not the employer of Courtney because Courtnag not performing manual labor at the time he
was injured (he was driving a dpntruck) and it exercised no miwol over him. Despite these
contentions, the First Circuit affirmed thewler court's ruling finding that Courtney was
performing manual labor under 23:1021#¢7and Maximum Leisure was Courtney’s borrowing
employer under La. Rev. Stat. Ann. § 23:103%(€).

Plaintiffs insist thatLumar and its progeny were incorrectly decided. They note that
following Lumar, Louisiana courts, including the court that rendered timardecision, continue
to apply both statutory employer and borrowiagnployer analyses without consideration of
whether the injured plaintiff was engaged in manual I&dFhey insist this is because 1061, not
1021(7), governs situations suahk the instant one, where theplited relationship involves a
principal and the payroll employees of an interragdand that 1021(7) mholly inapplicable to
the facts of this cagé?

In applying Louisiana law, the Court findkat the language of 23:1021(7) and the
Louisiana Supreme Court’s interpretation of same, while dicta to the specific issue before this
Court, nonetheless clearly support Plaintiffs’ ipoa that 1021(7) only applies to the manual
laborer in direct contractual privity with the principal.Uashute v. Diesithe Louisiana Supreme

Court examined the legislative osy of the term “independent conttar” as the term is used in

1081d. at pp. 9-10; 111 So. 3d at 417-18.

1091d. at pp. 10-11; 111 So. 3d at 418-19.

110 pPIf. Opposition to MSJ, Doc. 48 at 7-8 (citibgigle v. McGee Backhoe & Dozer Ser®8-1183 (La. App. 5 Cir.
4/28/09); 16 So. 3d 4eh’g denied, writ deniedd9-1372 (La. 10/2/09); 18 So. 3d 113).

111 |d
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La. Rev. Stat. Ann. § 23:1021(f.After noting the various legisiae amendments to the statute,
the first of which dates back to 1914, an@ thignificance of each amendment, the Court
“conclude[d] that an independeotntractor is covered undére workmen’s compensation law
only when a substantial part lois work time is spent in manualdar in carrying out the terms of
his contract with the principal and the work performedhioy is a part of the principal’s trade,
business or occupatiof'®

In conclusion, the Court finds that Plaintifigere not independent contractors of Harang
Sugars by virtue of the simple fabat there was no contractual privity between the parties. Rather,
the only contract to which Plaintiffs were a yastas their contract with Lowry Farms. Moreover,
as discussed above, Lowry Farroshtract with Harang Sugars egpsly indicates that the parties
intended for Plaintiffs to remain the employedd_owry. Thus, Plainffs are not independent
contractors as defined in L&ev. Stat. Ann. 8§ 23:1021(7), atitk statute does not bar their
recovery in tort#

The Court has considerédmar, MossandCourtneybut find their holdngs to be at odds
with the language of 1021(@nd that of the Louisiana S@pne Court interpreting the sarte.
Lushutesuggests that, in order for 1021(7) to apply, the manual laborer must be engaged in work
“carrying out the terms diis contract with the principal..*® Furthermore, as discussed above,

23:1061 (and not 1021(7)) is the section of Lanai's worker's compensation law which governs

1121 yshute 354 So. 2d at 181-82.

1131d. at 182 (emphasis addedge alsdMaldonado-Mejia v. Eversound Kitchen & Bath, L.L.C5-859, p. 7 (La.
App. 4 Cir. 4/20/16); 194 So. 3d 1136, 1140 (citinghute 354 So. 2d at 182uidry, 97-874 at p. 4; 706 So. 2d at
150,0n reh’'g

114 See Prejean v. Maint. Enter., In€8-0364, p. 10 (La. App. 4 Cir. 3/25/09); 8 So. 3d 766, 772—73. (“While the
Legislature acts within its bounds to provide tort immunity to employers, whether they are direxyeempr
principals... the courts lack authority to extend toat immunity beyond explicit statutory language[.]")

115 Even the Louisiana Fifth Circusieems to have now disownedlitsmar decision.SeeDaigle v. McGee Backhoe
and Dozer Sery€98-1183 (La. App. 5 Cir. 4/28/09); 16 So. 3d 4 (Winsberg, J., dissenting and disagreeing with the
court’s departure frorhumar), reh’g deniedwrit denied 09-1372 (La. 10/2/09); 18 So. 3d 113).

118 ushute 354 So. 2d at 182.
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a principal’'s compensation liability to teenployeef an intermediary ilependent contractor. In
this case, Farm Bureau has disclaimed reliance on!t06auisiana Civil Code Articles 12 and
13 support the Court’s conclusion by guiding thau@'s interpretation ofhese statutes. Article
12 requires the Court to look to “the text of taer as a whole” if any ambiguity exists and “the
context in which [the words] occut*® Article 13 requires that statg “on the same subject matter
must be interpreted in reference to each othdr.”

Was Harang Sugars a Borrowing Employer of Plaintiffs?

Louisiana courts utilize a nine or ten factest to determine whether a borrowed servant
relationship exists for pposes of tort immunity?® There is often consélable overlap in the
factors, and some courts identifynse factors as “subttors” of other$?! The Court will use the
ten factor test:

(2) first and foremost, who has the right of control over the employee beyond mere

suggestion of details or cooperation; {#)o selected the emplee; (3) who paid

the employee's wages; (4) who had the rigliire the employee; (5) who furnished

the tools and the place to perform therky@6) whether th@ew employment was

over a considerable length of time; (7) whose work was being done at the time of

the accident; (8) whether there was an agreement between the borrowing and

lending employers; (9) whether the emplogiequiesced in the new work situation;
and (10) whether the original employ&rminated his relationship with or

117 Minutes of Motion Hearing for Partial Summary Judgment by Plfs. and Motion for Sundedgynent by Def.,

Doc. 73 at 9.

18| a. Civ. Code. Ann. art. 12

19 a. Civ. Code. Ann. art. 13.

120 Farm Bureau points the Court to the nine factor teStimchez v. Harbor Construction Co., Jr2007-0234, pp.

4-5 (La. App. 4 Cir. 10/3/07); 968 So. 2d 783, 786; DPFFCOL, 1 97 Fn. 87, Doc. 79 at 22. Plaintiffs utilize the ten
factor test oBilleaud v. Poledorg603 So. 2d 754, 756 (La. App. 1 Cir. 199)it denied,608 So. 2d 176 (La. 1992);
PPFFCOL, 1 123, Doc. 80 at 23. Other than the order inwvth&factors are listed and the addition of one factor in
the ten factor version (who selected thorker?), the tests are identical. Thai€also notes that “[b]oth federal and
Louisiana law use the same criteria for deterngnivhether an employee is a borrowed employ€agps v. N.L.
Baroid-NL Indus., InG.784 F.2d 615, 616 n.1 (5th Cir. 1986) (citingrton v. Diamond M Drilling Cq.540 F.2d
212,213 n.1 (5th Cir. 1976) (per curiam) (cit@gampagne v. Penrod Drilling CaB41 F. Supp. 1282, 1285 (W.D.

La. 1971)aff'd 459 F.2d 1042 (5th Cir.1972) (per curiarmgrt. denied409 U.S. 1113, 93 S. Ct. 927, 34 L. Ed. 2d

696 (1973))).

121 See e.g, Shelvin v. Waste Mgmt. In&80 So. 2d 1022, 1026 (La. App. 3 Cir. 1991) (“The four primary factors
considered in deciding the right of control issue are: selection and engagement; payment of wages; power of dismissal;
and power of control.”); PPFCCOL, § 122, Doc. 80 at 23.
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relinquished his condl over the employe¥?

First Factor: Who Had Control Over Plaintiffs?
“The essence of the employer/employdatienship is the right to controt?® Thus, the
right of control is the “first and forenst factor in a borrowed employee inquii?. There is a
legal presumption that the general employer retains controlhizeegular employees. A party
who alleges or contends thaetemployee has become the ‘borrowed servant’ of another bears the
burden of proof of establishing thi%.
The right of control must be “beyomstiggestion of details or cooperatid®®To illustrate
this point, the Louisiana Supreme Court citeMassachusetts Supreme Court case authored by
Justice Holmes, in which he explained:
In cases like the present, there igeneral consensus afthority that,
although a driver may be ordered by thegho have dealt with the master
to go to this place or that, or take tbrsthat burden, to hurry or to take his
time, nevertheless in respect to thenmer of his driving in the control of
his horse he remains seb} to no orders but those of the man who pays
him 127
Farm Bureau argues it had the requisite riglaiotatrol and points out that, on the first day

of planting, Harang explained tloe Lowry Farms straw boss howrddag Sugars wanted the cane

planted, and the straw boss translated to the planters how to plant Harang Sugaf$icane.

122 Bjlleaud, 603 So. 2d at 756 (citim@arter v. Chevron Chem. G&93 So. 2d 942, 947 (La. App. 4 Cir. 199&)it
denied 596 So. 2d 211 (La. 199Brumbaugh v. Marathqrb07 So. 2d 872, 875 (La. App. 5 Cir. 198W)it denied
508 So. 2d 284 (La. 1987pee alsKelly v. Arch Ins. Cq.No. 15-772, 2016 WL 3951424 at *10 (M.D. La. June 9,
2016) (Wilder-Dooms, MJ.) (citin@mega Const, v. Thornco, In€7-1806, pp. 4-5 (La. App. 1 Cir. 8/21/08); 994
So. 2d 65, 68).

123 Shelvin 580 So. 2d at 1026.

124 Bjlleaud, 603 So. 2d at 756.

125polozola v. Garlock, Ing376 So. 2d 1009, 1012 (La. App. 1 Cir. 197@)t denied 379 So. 2d 1103 (La. 1980),
(citing Nichols Const. Corp. v. Spe815 So. 2d 801, 803 (La. App. 1 Cir. 1975)).

126 Bjlleaud, 603 So. 2d at 756.

127 Benoit v. Hunt Tool C0219 La. 380, 396, 53 So. 2d 137, 142 (La. 1951) (qudingroll v. Towle 181 Mass.
416, 63 N.E. 922 (Mass. 1902) (Holmes, J.)).

128 DPFFCOL, 1 27, Doc. 79 at 7 (citing Deyf.Harang & Harang Sugars, p. 90, In. 4-15, p. 158, In. 23-25, p. 159,
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explaining why Harang communieat through Lowry Farms’ straw boss and did not speak
directly with the cane planter&arm Bureau emphasizes thadither Harang, nor any other
supervisor or manager of Harang Sugars coaldmunicate in Spanish with the H-2A laborers
who exclusively spoke Spanisf?.

Farm Bureau maintains that Harang Sugasded when to begin planting its sugar cane
based on Harang's personal judgment and the wéXtlaed determined how many acres of sugar
cane it would plant in a given ye'&t. Harang Sugars was the cligratying for a specific service,
and, just as in any service contract, Haranga®s could request corrections to work done
incorrectly. It set the place wre they began work each d#and the order in which it wanted
to plant its acre$*® Farm Bureau insists that Harang Ssgaas solely responsible for making
sure the planting was done properly and efficiétly

It points the Court to téisnony that Harang Sugars could dictate how many workers it
needed based on the acres it had amtphnd the equipment it had availdblend could dictate

the number of pieces of seed cane that would be planted in a fdfrBurther, it could reject

In. 4-9, p. 211, In. 13-25, p. 212, In. 1-21, Ex. 34, TRIALO00090, 158-59, 211-12).

129d., 1 28, Doc. 79 at 7 (citing Dep. of Harang & Har&@wupars, p. 204, In. 15-25, p. 205, In. 1-11, Ex. 34,
TRIALO00204-205).

101d., 1 32, Doc. 79 at 8 (citing Dep. of Harang & Harang Sugars, p. 221, In. 3-5, Ex. 34, TRIALOOOR2af De
Lowry Farms, p. 23, In. 3-19, p. 159, In. 4-16, Ex. 35, TRIAL000433, 569).

Bld., 1 32, Doc. 79 at 8 (citing Dep. Bfairang & Harang Sugars, p. 221, 610, Ex. 34, TRIAL000221; Dep. of
Lowry Farms, p. 128, In. 20-22, Ex. 35, TRIAL000538).

1321d., 1 40, Doc. 79 at 8 (citing Dep. of Lowry Farms, p. 38, In. 1-2, Ex. 35, TRIAL000448).

1331d., 1 34, Doc. 79 at 8 (citing Dep. of Harang & Har&umars, p. 223, In. 11-14, Ex. 34, TRIAL000223; Dep. of
Lowry Farms, p. 128, In. 4-12, Ex. 35, TRIAL0O00538).

1341d., 1 31, Doc. 79 at 8 (citing Dep. of Harang & Hag&8ugars, p. 55, In. 1-10, Ex. 34, TRIALO00055).

1351d., 1 35, Doc. 79 at 8 (citing Dep. of Harang & Harang Sugars, p. 63, In. 14-25, p. 64, In. 1-9, Ex. 34,
TRIALO00063-64; Dep. of Lowry Farms, p. 71, In. 12-21, Ex. 35, TRIAL0O00481).

136 1d., 1 38, Doc. 79 at 8 (citing Dep. of Harang & Harang Sugars, p. 90, In. 4-15, p. 208, In. 23-25, Ex. 34
TRIALOO0090, 208).
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unsuitable employees and require them to be removed and replaced byi’dwasang Sugars
determined if work was to be canaldue to bad weather on any given ¢&y.

Plaintiffs argue, on the other hand, thawry Farms’ personnel trained and provided
Plaintiffs with their initial orientation and insiction and supervised Plaintiffs while on the job.
Control of the specificef Plaintiffs’ duties wa exercised by Lowry Fans personnel and Harang
Sugars never gave Plaintiffs instructidfs.

Specifically, Plaintiffs maintain it walsowry Farms employee Hernandez who provided
Plaintiffs with their orientation anditial instruction orhow to do their jod*° Hernandez was the
primary person with whom Plaintiffs and the other cane planters communitaRidintiffs did
not take direction from anyone other than Castillo, Hernandez or Téfids.one from Harang
Sugars ever told Plaintiffs how to plant cafie.

Ferrell, Lowry Farms’ office manager and famoeew boss liaison, testified as to the chain
of command to the workers at the job site.thé# farmer had a problem, the farmer would call
Ferrell, who would then contact the crew boss $olkee the issue. If the crew boss had a problem,
the crew boss would call Felitevho would then contact the farmer to resolve the is&tighe

Lowry Farms Crew Leaders wouldpat Plaintiffs’ hours to Ferrelf?®

1371d., 1 29, Doc. 79 at 7 (citing Dep. of Harang & Harang Sugars, pp. 209-216, Ex. 34, TRIAL000209-216).
1381d., { 41, Doc. 79 at 8 (citing Dep. of Harang & Harang Sugars, p. 226, In. 47, Ex. 34, TRIALO00@26f De
Lowry Farms, p. 127, In. 8-16, Ex. 35, TRIALO00537).

¥ PPFFCOL, 1 126, Doc. 80 at 23-24.

1401d., 1 61, Doc. 80 at 11 (citing Dep. of Jorge-Chevlas, plnl#~13, p. 17, In. 15-18, p. 54, In. 4-16, p. 55, In. 9—
19, Ex. 36, TRIALO00640, 646, 683-684; Dep. of Moreno-Abarca, p. 26, In. 2-12, n.364-24, Ex. 37,
TRIALOO0736, 745).

41 1d. (citing Dep. of Jorge-Chevlas, p. 11, In. 4-13, p. |h7,15-18, p. 54, In. 4-16, p. 55, In. 9-19, Ex. 36,
TRIALOO0640, 646, 683—-684; Dep. of Moreno-Abarca, p. 26, In. 2-12, p. 35, In. 14-24, Ex. 37, TRIAL000736, 745).
12 1d. (citing Dep. of Jorge-Chevlas, p. 11, In. 4-13, p. |h7,15-18, p. 54, In. 4-16, p. 55, In. 9-19, Ex. 36,
TRIALOO0640, 646, 683—-684; Dep. of Moreno-Abarca, p. 26, In. 2-12, p. 35, In. 14-24, Ex. 37, TRIALO00736, 745).
1431d., (citing Dep. of Jorge-Chevlas, 19, In. 9-11, Ex. 36, TRIAL0O00648).

141d., 1 55, Doc. 80 at 10 (citing Dep. of Lowry Farms, p.li@810-25, p. 79, In. 1-11, p. 81, In. 24-25, p. 82, In.
1-11, p. 92, In. 12-24, Ex. 35, TRIAL000488-89, 49192, 502).

1514, 9 67, Doc. 80 at 12 (citing Dep. of Lowry Farms3®, In. 21-25, p. 36, In. 1-2, Ex. 35, TRIALO00445-446).
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It was Lowry Farms’ “protocol or expectatiotiiat if Plaintiffs hadany work-related issue,
Plaintiffs would report the isguto their Crew Leader orratv boss. For problems relating
specifically to Crew Leader/Regters, Lowry Farms supplied Plaiffis with an office number for
Lowry Farms and cell number for owner Clay Lowft$.

Ferrell's explanation is consistent with ttegms of the Crew Leader/Recruiter Contract,
which lists the Crew Leader/Recruiter's dutias;luding: “Oversee workers in the field¥”
Harang provided a specific example. Durihg 2015 planting, Harang waoncerned about the
pace of planting. He called Felrbecause “that’s the — that'setloute of me communicating to
get things done!*8

Plaintiffs’ contracts with Lowry Farms dectathat Plaintiffs are Lowry Farms’ employees,
and Plaintiffs “will be required to workll hours as directed LF personn&®Nothing in their
contracts suggests that the client farmeuld have any control over Plaintiff&

Plaintiffs themselves understood that thegre employees of Lowry Farms. They
understood that they worked for “Clay Lowry” and that Hernandez and Torres — both Lowry Farms
employees — were Plaintiffs’ boss&s.Jorge Gonzales, a Harang Sugars employee-tractor
drivert®? pulling the cart from which Plaintiffsvere working, directly observed who was
exercising control over Plaintiffsvork. Gonzales observed Hexmdez talking to the planters

about how they should do their job, every morniipnzales understood from what he saw that

1461d., 9 58, Doc. 80 at 11 (citing Dep. of Lowry Farms, p. 60, In. 15-20, p. 61, In. 4-16, p. 89, In. 12-23, Ex. 35,
TRIALO0O0470-71, 499).

1471d., 1 56, Doc. 80 at 10, citing Lowry Crew Leader Contract, Ex. 4, TRIAL000298-99.

1481d., 1 57, Doc. 80 at 10.

1491 owry Discl. & Terms of Employ., Ex. 2, TRIALO00295-296.

S0 PPFFCOL, 1 59, Doc. 80 at 11.

1511d., 1 60, Doc. 80 at 11 (citing Dep. of Jorge-Chevlas, p. 36, In. 9-11, p. 55, In. 6-16, Ex. 36, TRIALO00665, 684;
Dep. of Moreno-Abarca, p. 26, In. 14-18, Ex. 37, TRIAL0O00736).

152 Dep. of Gonzalez, p. 8, In. 1-21, p. 9, In. 1-5, Ex. 38, TRIALO00759-760.

27



Hernandez was the supervisor for the cane plen@onzales personallybserved Hernandez
instruct the cane planters and traiarthhow to do their job, every mornitd.

As to Farm Bureau’s argument that ordeane from Lowry Fans crew bosses only
because Plaintiffs did not speak English andHasng did not speak Spanish, Plaintiffs respond
in their supplemental memorandtihthat Harang Sugars had 5 to 7 employees who spoke
Spanish and could, and sometimes did, translatédoang if and when he wished to communicate
directly with a Lowry Farms employée This included Jorge Gonzales, the tractor driver working
with Plaintiffs at the time of the accideff.

The Court has carefully reviewed the exteasvidence and argument on this issue of
control and concludes that theé presumption that Lowry Farmstained control has not been
rebutted, and, indeed, the greatigi® of the evidencsupports the conclusiahat the right of
control and its actual exercise remained wittwty Farms. This “first and foremost factor”
weighs heavily against a borravg relationship. Lowry Farms Hasole discretion as to where
Plaintiffs would work; it could unilaterally transf@aintiffs from Harang Sugars’ farm to that of
another client without consulting Harang Sugars. As to Farm Bureau’s argument that Harang only
dealt with Lowry Farms supervisors becausdaniguage issues, the Court has reviewed the
conflicting evidence on this point and rejectsrikaBureau’s position. Lowry Farms, its Crew
Leaders and Straw Bosses exercised actual andartbl over Plaintiffs and their co-workers
and were not merely acting as interpretersommunicate Harang Sugars’ directives.

As far as Harang Sugars’ decisions regardumgt time to begin work; which fields to

IS3PPFFCOL, 1 65, Doc. 80 at 12 (citing DepGafnzalez, p. 22—-28, E88, TRIAL000773-779).

154 pIf, Response to DPFFCOL, Doc. 83 at 6.

155 Dep. of Harang & Harang Sugars, p. 204, In. 5-11, Ex. 34, TRIAL000204.

156 Dep. of Gonzales, p. 5, In. 3-4, Ex. 38, TRIAL000756 (confirming all answers given lihcettiied Spanish
interpreter).
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work on a particular day; and whether to cancelkwor inclement weather, this is precisely the
type of “mere suggestion of details or cooperation” that does not support a finding of borrowed
employee status. Harang never spoke toant any interaction with Plaintiffs’

Harang himself acknowledged that Harang Sud@arsot have the posv to control Lowry
Farms’ planter$® Harang Sugars could make requestéowry Farms’ planters, but Harang
Sugars could not force thalanters to do anything® One who has hired a contractor for a
particular service may requestto$ contractor correans to work the contractor’s employee did
incorrectly. In doing so, the client does not assume control of his contractor’'s worker so that the
worker becomes the client’s borrowed employeiea “[the worker] remains subject to no orders
but those of the man who pays hiti”While Harang Sugars could require Lowry Farms to replant
cane if Harang Sugars was unsatisfied with the work, Plaintiffs remained subject to no orders but
those of the one who paid them, Lowry Farms.

It is true that the nature of the canarging operation requireordination between the
farmer and the planting service. For instaribe, farmer decides when he wants to begin the
planting; what he wants the finmloduct to be (e.qg., the overlapping stalks of cane in the furrow);
how many tractors/drivers he $available, thus suggestingetimost efficient number of cane
planters (three per tractdriver); and since tractors/drivease useless without a planting crew
behind them — and planting crews are useless withtraictor/driver in front of them — daily start

times, lunch breaks, and quitting timésBut Harang Sugars was a client paying for a specific

157 Dep. of Jorge-Chevlas, p. 19, In. 9-15, Ex. 36, TRIAL000648; Dep. of Gonzalez, p. 19, In. 4-9, Ex. 38,
TRIALOOOQ770; Dep. of Moreno-Abarca, p. 34, In. 11-13, Ex. 37, TRIAL 000744.

158 Dep. of Harang & Harang Sugars, p. 95-97, p. 215-218, Ex. 34, TRIAL00095-97, 215-218.

159 |d

160 Benoit 219 La. at 396; 53 So. 2d at 142 (quofdrgscoll, 181 Mass. 416, 63 N.E. 922 (Holmes, J.)).

181 Dep. of Harang & Harang Sugars, p. 95, In. 1-8, Ex. 34, TRIALO00095; Dep. of Lowry Farms, p. 82-85, Ex. 35,
TRIALO00492-495.
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service, and just as in any see/contract, Harang Sugars couddjuest corrections to work done
incorrectly. While Harang Sugacsuld require Lowry Farms to replant cane if Harang Sugars
was unsatisfied with the work, Plaintiffs remairsabject to no orders other than those of Lowry
Farms.

As mentioned elsewhere in this analysiss iuncontested that Harang Sugars lacked the
authority to terminate Plaintiffemployment. It could not requithiem to perfan other duties
that were part of Harang Sugawperations (such as harvestingtara sugarcane), though it could
offer to pay them for such services, if théyse to accept the additional assignment. Its control
of the plaintiffs was limited to mere suggestion a@etails of cooperation, wth is an insufficient
indicia of control to establisknborrowed employee relationship. plart of this agreement between
Harang Sugars and Lowry Farms gave Haranga& any control of the Lowry Farms cane
planters®? and, indeed, Harang Sugars did not want any control of the Lowry Farms empfyees.
As such, and without regard to the presumptiba,Court concludes that Harang Sugars did not
exercise control over Plaintiffs and th&cfor weighs against ewed servant status.

Second Factor: Who Selected Plaintiffs?

The second factor considers who — as betwthe general employer and the putative
borrowing employer — selected the employ&én this case there were two selection events: (1)
the original selection of Plaintiffs to workrféthe general employer, Lowry Farms and (2), the
subsequent selection of Plaintitis work in some connection with a particular farmer-client of
Lowry Farms. Lowry Farms maintained exclwsigontrol over the entirety of both selection

events.

162 Dep. of Harang & Harang Sugars, p. 96, In. 7-10, Ex. 34, TRIALO00096.

1634Q: Is there any agreement that yousneare of that gives Harang Sugarg eontrol, whatsoever, of Lowry Farms
cane planters? A. No, sir, and don’t want lidl”

164 Bjlleaud, 603 So. 2d at 756.
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Harang Sugars’ only involvement in the sel@ttprocess was an initial request for a
certain number of cane plantéf8 But Lowry Farms was not obligad to provide that specific
numbert®® For instance, in 2015 Harang Sugars reteee 21 cane planters, but Lowry Farms
initially brought only 18’ Harang Sugars paid the same qere price regardés of the number
of cane planters Harang Sugars retgesr Lowry Farms actually broughf

Lowry Farms’ Crew Leader/Recruiters wentMexico and recruited and vetted their cane
planters. Lowry Farms, with no assistance from Harang Sugars, handled the entire H-2A visa
process®® Lowry Farms recruited and vetted the catanters in Mexico and arranged for their
visas. Lowry Farms, withoubput from Harang Sugars, theramsported the cane planters to
Louisianal’® Once the planters were in Louisiana, LpWwarms’ Crew Leader/Recruiters, without
input from Harang Sugars or théher farmers, selected whiptanters would work and wheté
Even after Lowry Farms sent tipdanters to the various farmispwry Farms had discretion to
move planters from one farm to another for asgson and without inputdm the client as to
which planters would be moved or how mafThe record evidence demonstrates that the “who-
selects” factor weighs agat a borrowingelationship.

Third Factor: Who Paid Plaintiffs’ Wages?
The third factor considers who, as between the general employer and the putative

borrowing employer, paid the employ€@Analysis of this factor ga@ebeyond an inquiry of which

165 Dep. of Lowry Farms, p. 16, In. 3-13, p. 23, In. 3-19, p. 74, In. 14-21, Ex. 35, TRIAL000426, 433, 484.

1661d., p. 73, In. 9-14, p. 74, In. 6-12, Ex. 35, TRIAL0O00482-483.

71d., p. 73, In. 24-25, p. 74, In. 1-22, Ex. 35, TRIAL000482-483.

1681d., p. 74, In. 20-22, Ex. 35, TRIAL000483.

%91d., p. 21, In. 21-25, p. 22, In. 1-15, p. 49, In. 20-25, p. 50, In. 1-25, p. 51, In. 15-24, p. 95, In. 13-25, p. 96, In
1-25, p. 97, In. 1-25, p. 98, In. 1-13, Ex. 35, TRIAL000431-32, 459461, 505-08.

701d., p. 95, In. 13-25, p. 96, In. 1-25, p. 97, In. 1-25, p. 98, In. 1-13, Ex. 35, TRIALO00505-508.

711d., p. 24, In. 7-15, p. 26, In. 2-25, Ex. 35, TRIAL000434, 436.

1721d., p. 45, In. 37, Ex. 35, TRIAL0O00455.

173 Billeaud, 603 So. 2d at 756.
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employer’'s bank account was used to write the@leyee’s paychecks. Instead, “[t]his factor
focuses on which entity pradéd the funds with which ¢hinjured employee was paidf’*

“When the borrowing employer pays the lending employer and then the lending employer
in turn pays his workers, a finti of borrowed servant is supportééd"When the borrowing
employer pays the general employer an hourly rate for the employee’s labor, and the general
employer in turn pays the enggiee an hourly rate, the method supports a finding of a borrowing
relationshipt’® But this is not what the evidea showed in the present case.

Where the general employetlbithe putative employer basen the work performed, and
the putative employer does not “simply reimdg®ir the employee’s hourly rate, the general
employer retains the obligation to pay the employee’s wHg&sis is the situation which existed
in this case. Lowry Farms paid its cane planters an hourlfi/fated issued the pay checks on a
weekly basis, drawn on a Lowry Farms accddhSignificantly, Lowry Farms invoiced Harang
Sugars on per-acrebasis while Lowry Farms paid Plainti# hourly rate. Furthermore, Lowry
Farms tendered payment of Plaintiffs’ wages befwollecting payment unddés contract with
Harang Sugars® thereby bearing therfancial risk of payment®* Harang Sugars had no input
as to when or how Plaintiffs were paid.

The per-acre amount Lowry Farms charged Hgr@ugars did not fluctuate based on the

174 Nguyen v. WestQi99-0571, p. 9 (La. App. 4 Cir. 9/9/09); 20 So. 3d 548, 553 (quBtmghez07-0234 at p. 10;
968 So. 2d at 789).

175 |d.

176 SeeSanchez07-0234 at p. 10; 968 So. 2d at 789.

177See Cobb v. Sipco Servs. & Marine, JiNo. 95-2131, 1997 WL 582821, at *7 (E.D. La. Sept. 19, 1997) (general
employer retained obligation to pay where general engploilled alleged borrowing employer for work actually
completed by employees, not hours employees worked).

178 Dep. of Lowry Farms, p. 162, In. 15-17, Ex. 35, TRIAL000572.

791d., p. 102, In. 5-19, p. 107, In. 6-16, Ex. 35, TRIAL000512, 517.

1801d., p. 103, In. 2-9, p. 108, In. 2-9, p. 109, In. 12-24, Ex. 35, TRIAL000513, 518-519.

8l]d., p. 109, In. 18-24, Ex. 35, TRIAL0O00519.
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number of planters, even if the mber changed during the planting sea$ér.owry Farms
determined its payroll schedule and frequency for its cane planters. Harang Sugars had no control
over how or when the cane plargevere paid. In fact, Haraif@ugars’ own employees were on a
different payroll schedul®2 This factor weighs againstfiading of borrowed employee status.

Fourth Factor: Who had the right to fire Plaintiffs?

The fourth factor considers whether the bating employer had the authority to terminate
the worker’s service¥* The evidence establishes that Lowry Farms had the exclusive authority
to fire Plaintiffs and that Harang Sugars hadrigbt to terminate them. Thus, argue Plaintiffs,
this factor weighs decidedbgainst borrowed employee statéfs.

Farm Bureau counters that the question pteskis not which employer had the authority
to terminate the employee’s employment outrigittrather, whether the borrowing employer had
the authority to terminate the employgservices with the borrowing employarits jobsite!e®
Harang Sugars maintains it would let Lowry Farms or its employees know if it was unhappy with
the work being performed andpmected Lowry to make changeslight of any unsatisfactory
reports from Harang Sugars or if Hareggars requested changes to be m&da.short, argues
Farm Bureau, Harang Sugars retaigedtrol over the work of the laborers in its cane fields and

could instruct or even have unsédistory laborers removed from thefi.

1821d,, p. 49, In. 9-19, Ex. 35, TRIAL000459.

183 Dep. of Harang & Harang Sugars, p. 123, In. 4-24, Ex. 34, TRIAL000123.

84 Billeaud 603 So. 2d at 75&yguyen 09-0571 at p. 9; 20 So. 3d at 553 (citanchez07-0234 at pp. 9-10; 968
So. 2d at 788-89).

185 PPFFCOL, 1 141, Doc 80 at 26.

186 DPFFCOL, 1 105, Doc. 79 at 27 (citiMpddox v. Superior Stee2000-1539, p. 7 (La. App. 1 Cir. 9/28/01); 814
So. 2d at 574Hall v. Equitable Shipyard, Inc95-1754, pp. 67 (La. App. 4 Cir. 2/29/96) 670 So. 2d 543, 547).

1871d. (citing Dep. of Harang & Harang Sugars, p. 210, In. 11-13, Ex. 34, TRIAL000210).
188 Id.
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The Court has reviewed the evidence on ploisit and concludes Farm Bureau overstates
its case. Harang testified multiple times that he could not fire a Lowry Farm’s empiéyee.
Furthermore, he conceded that, rather thamiggtfie ability to remove a Lowry Farms’ hand with
whom he was unhappy, his only recourse was to terminate the entire contract with Lowr}?Farms.
The Court concludes that tHfector weighs against Pldifis’ borrowed employee status.

Fifth Factor. Who provided the tools and place to perform work?

The fifth factor considers who provided the tools and place to perform the'%oBath
sides concede that Harang Sugars provided thetsatrailers, seed cangater, and gloves used
in the sugarcane planting operatiéfPlaintiffs argue, however, dh Lowry Farms supplied the
cane planters with their H-2A visas, trangption to the United States, workers compensation
insurance, and transportation from their housinghto particular field they worked each day.
Lowry Farms also provided trgmartation to the grocery storedto the place where the cane
planters cashed their payrathecks. Lowry Farms brought theto their particular farm
assignment, and, when done, to another farm assignment or back to M&xico.

If one reads the requirements under this fantrowly, this factofavors the borrowed
servant status of Plaintiffs. However, if readdmtly to include items and services necessary for
Harang Sugars’ work to be performed by the Hazakers, then it is a closer call. However,
interpreting the words “tools and place to pearfovork” literally, this factor favors borrowed

servant status.

189 Dep. of Harang & Harang Sugars, p. 210, In. 21-23, p. 215, In. 21-25, p. 216, In. 1-11, Ex. 34,00R1A..0
215-16.

901d., p. 210, In. 15-24, Ex. 34, TRIAL000210.

11 Billeaud 603 So. 2d at 756.

192 Dep. of Harang & Harang Sugars, p. 223, In. 15-20, p. 231, In. 1-13, Ex. 34, TRIAL000223, 231.

98PPFFCOL, 1 83, Doc. 80 at 14—15 (citing Dep. of Lowry Bamn30, In. 9-20, p. 40h. 12-20, p. 21, In. 15-25,
p.42,In.1-19, p. 57, In. 12-25, p. 58, In. 1-21, p. 59, In. 18-23, p. 96, In. 12-25, p. 97, In. 1-8, Ex. 35, TRIAL0O00440
450-53, 467-69, 506—07).
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Sixth Factor: Was the “new employmemt/er a considerable length of time?

The sixth factor considers whether the “new employment” was over a considerable length
of time1®** Typically, when the new employment is oweconsiderable lengthf time, the factor
weighs in favor of a borrowing relationsHi.

Harang Sugars’ planting in 2015 lasted doperiod of only four or five week& It was
never intended that Plaintiffs’ wloon Harang Sugars’ farm for longghan this, and, in fact, they
had worked there for just three weeks at the time they were irflireihd Plaintiffs not been
injured, Lowry Farms could have, at the completionhef job, sent Plaintiffo another job site
to plant cane on another client’s fatff.

Especially in light of thefact that an entire crop cyel(from seed planting through
harvesting) can last years, it cannot reasonablyale that Plaintiffs’ employment, which could
not have lasted longer than finveeeks, was a “considerable” period of time. This factor weighs
against a finding of boowed employee status.

Seventh Factor: Whose work was being performed?

The seventh factor considers whose work was being perfdfhétere, reasonable
arguments are made on both sides. One couladthgiargue that Plaintiffs were performing
Lowry Farms’ work because LowiFarms is in the business of planting sugarcane. Lowry Farms
was rendering a service for Harang Sugars thrélaintiffs pursuant to eontract between Lowry

Farms and Harang Sugars. On the other hand, onéogmally conclude that Plaintiffs were

194 Billeaud, 603 So. 2d at 756.

195 See Robertson v. Blanchard Contractors, |hm. 11-1453, 2012 WL 6202988, at *13 (E.D. La. Dec. 12, 2012).
196 Dep. of Harang & Harang Sugars, p. 98, In. 11-13, Ex. 34, TRIAL0O00098.

197 Dep. of Jorge-Chevlas, p. 9, In. 22-23, p. 17, In. 7-13, Ex. 36, TRIAL80688; Dep. of Moreno-Abarca, p. 10,
In. 18-21, Ex. 37, TRIAL0O00720.

198 Dep. of Moreno-Abarca, p. 3. 5-12, Ex. 37, TRIALO00747.

99PPFFCOL, 1 145, Doc. 80 at 27 (citiBgleaud 603 So. 2d at 756).
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performing the work of Harang Sugars’ businéssas Harang Sugars’ sugarcane that was being
planted on Harang Sugars’ property for the ultimate purpose of allowing Harang Sugars to
cultivate and harvest it. While close, the Cdimtls Harang Farms has the better side of the
argument. Thus, the Court finds that tfastor favors borrowed employment status.

Eighth Factor: Did an agreement exist between Lowry Farms and Harang Sugars?

The eighth factor considers whether thers s@ne agreement between putative borrowing
and putative lending employers evidencing scdssion and understanding of the employees’
status, and specifically whetheetie was any indicia of contr$In Dupre v. Sterling Plate Glass
& Paint Co., Inc, 344 So. 2d 1060 (La. App. 1 Cir. 197wt denied347 So. 2d 246 (La. 1977)
the court stated that “the concept of the ‘bared employee’ doctrine, by its terms, connotes an
agreement of some type between the lender antdlrower, that the lender relinquished such
control of the emploge to the borrower.” 3480. 2d at 1064 (citingRuiz v. Shell Oil Co 413
F.2d 310 (5th Cir. 1969)). The only agreement between Lowry Farms and Harang Sugars was the
April 21, 2015 letter agreement and rate sh®elt provides, in pertindrpart: “I [Harang Sugars]
agree to pay Lowry Farms, Inc. weekly for the work performed by Lowry Farms, Inc. woi¥ers.”

Thus, the plain language of the only agreatrbetween Harang Sugars and Lowry Farms
establishes that the parties intended that Pism&main Lowry Farms’ employees while working
on Harang Sugars’ property. No part of this agrent gave Harang Sugars control of the Lowry
Farms cane plantéf$ and, indeed, Harang Sugars did not want any control of the Lowry Farms

employeeg® This factor weighs agast borrowed servant status.

200 Id

201 Dep. of Lowry Farms, p. 71, In. 5-11, Ex. 35, TRIAL000481.

202 Agreement, Ex. 23, TRIALO00625.

203 Dep. of Harang & Harang Sugars, p. 96, In. 7-10, Ex. 34, TRIAL0O00096.

204¢Q): Is there any agreement that youaneare of that gives Harang Sugarg eantrol, whatsoever, of Lowry Farms
cane planters? A. No, sir, and don’t want lidl”
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Ninth Factor: Did the employee adgsce in the new work situation?

The ninth factor asks whether Plaintiffs acquiesced in the new work sitéf&thile
Plaintiffs understood that theyere planting seed for Harang Sugars on Harang Sugars’ farm, they
likewise understood thdhey did so as Lowry Farms’ engylees and would report to a Lowry
Farms-employed supervisor if there was an issuegblisite. Plaintiffs similarly turned to Lowry
Farms’ employees if they had an issue off the wibek such as with their housing or cashing their
checks. The Court finds there was no acquiescehtdeese workers to employment for Harang
Sugars. This factor weighsagst borrowed servant status.

Tenth Factor: Did Lowry Farms terminate rslationship with or relinquish control
overPlaintiffs?

The final factor considers wther the general employer termied its relationship with its
employee or relinquished control over hith.“In order to find that a relationship has been
terminated, this factor requires that the mnmah employer place no restrictions upon the
employment conditions of its employee&§’”

Louisiana law dictates a presumption tkia¢ general employer retains control of his
employee. Thus, the party asserting borrowed eyagl status must showath‘the right of the
general employer to control the ployee has terminated, and thad tight to control him has been
assumed by the borrowing employét®” A sufficient showing is made only where it is

demonstrated that the “general employeegiup control to [the] borrowing employéf?

205Bijlleaud, 603 So. 2d at 756.

206 PPFFCOL, 1 150, Doc. 80 at 28 (citiBileaud, 603 So. 2d at 756).

2071d., 151, Doc. 80 at 28 (citifgpreman v. Danos & Curol®larine Contractors, Ing.97-2038, p. 10 (La. App. 1
Cir. 9/25/98); 722 So. 2d 1, @rit denied 98-2703 (La. 12/18/98); 734 So. 2d 637 (cit®anty v. A. Bottacchi, S.A.
de Navegacion849 F. Supp. 1552, 1554 (S.D. Fla. 1994)).

208 polozola 376 So. 2d at 1012, (citifdichols Const. Corp315 So. 2d at 803).

209 PPFFCOL, 1 153, Doc. 80 at 29 (citiAgdrew-Hong v. Gray Ins. Co06-0093, p. 3 (La. App. 4 Cir. 11/2/06);
945 So. 2d 124, 126).
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“A mere showing of a division afontrol is not sufficient to meét[e] burden of proof [that the
general employer retains corltaver his regular employees}'®

As mentioned in connection with the Cosartliscussion of an eagli factor, the plain
language of the only agreement between Haunggars and Lowry Farms establishes that the
parties intended that Plaintiffs remain Lgwfarms employees while working on Harang Sugars’
property. No part of this agement gave Harang Sugars cohof the Lowry Farms cane
planters2*and, indeed, Harang Sugars did not veanyt control of the Lowry Farms employeés.

Another factor evidencing that Lowry feas did not cede control and remained the
employer of Plaintiffs is thpay structure between Harang Sisgand Lowry Farms and Lowry
Farms and its workers. As mentioned above, lydwarms charged its clients by the acre and paid
its workers by the hour. This arrangement ighier evidence of the derstanding between all
concerned that the cane planters waeltiain employees of Lowry Farms.
Conclusion Regarding Plaintiff&illeged Borrowed Servant Status

After weighing the disputed and undisputeddence on this issue, the Court concludes
that Plaintiffs did not becomiae borrowed servants of Harangdgars. Of the ten factors, eight
favor this conclusion and two favor borrowed servant status. Towt'€ conclusion is
strengthened by its finding that the most importarthege, the right of control, clearly militates
against borrowed servant status.
Was Harang Sugars a Special or Joint Employef Plaintiffs under. La. Rev. Stat. Ann. §

23:1031(c) and/or H-2A Regulations?

210Polozola 376 So. 2d at 1012 (citifgichols Const. Corp315 So. 2d at 803).

211 Dep. of Harang & Harang Sugars, p. 96, In. 7-10, Ex. 34, TRIAL0O00096.

212¢Q): Is there any agreement that youaneare of that gives Harang Sugarg eantrol, whatsoever, of Lowry Farms
cane planters? A. No, sir, and don’t want lidl”
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Farm Bureau argues alternatively that evfeHarang Sugars did not become the sole
employer by way of the borrowed servant dioe, Harang Sugars and Lowry Farms were
nonetheless Plaintiffs’ “dual,” ¢jint,” or “special” employersinder Louisiana law, with each
being responsible for payment of workers' cemgation benefits and each having immunity from
tort?13La. Rev. Stat. Ann. § 23:1031(C) provides in pertinent part:

In the case of any employee for whose injury or death payments are due and who

is, at the time of the injury, employdxy a borrowing employer in this Section

referred to as a “special employer”, asdunder the controlral direction of the

special employer in the performance af thork, both the special employer and the

immediate employer, referred to in thiscBon as a “general employer”, shall be

liable jointly and in slido to pay benefits as provideshder this Chapter. . . . The

special and the general employers shall be entitled to the exclusive remedy

protections provided in R.S. 23:1032.

Farm Bureau argues that Lowry Farms was a general employer in the business of renting
out laborers and Harang Sugars was special@mpwhose work was being performed at the
time of the accident. Therefore Harang Sugard Lowry Farms were dual employers for the
purposes of potential tolibility to third persong!® More importantly for the major issue, Farm
Bureau maintains that Harang Sugars anavriyoFarms were solidarily responsible under
Louisiana workers’ compensatiomidor benefits due to their joirrmployees arising out of work
performed at Harang’s Sugars’ fafffi.

Farm Bureau points the CourtMcGinnis v. Waste Mgmof Louisiana, L.L.G2*” which
it contends is directly on pointHere, the Louisiana Second Qiitcheld that borrowed employee

status existed for a plaintiff who was the gahe@mployee of a temporary employment agency

and the special employee of Waste Managemetmmection with its waste collection services.

2I3DPFFCOL, 1 89, Doc. 79 at 21.
214 a. Rev. Stat. Ann. § 23:1031; DPFFCOL, 1 92, Doc. 79 at 22.

215DPFFCOL, 1 95, Doc. 79 at 23 (citiMprgan v. ABC Mfr.97-0956 (La. 5/1/98); 710 So. 2d 1077).
216 |g.

217 McGinnis v. Waste Mgmt. of Louisiana, L.L.@0,330 (La. App. 2 Cir. 10/26/05); 914 So. 2d 612.
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The Court found the two companies were joint empt®pé the plaintiff, and both were obligated
under Louisiana workers’ compensation laws rathan ih tort. The court held that the scenario
presented was precisely the tygfesituation contemplated biye La. Rev. Sta’Ann. § 23:1031(C)

— “that of a worker employed bgnd under the controhd direction of, thespecial employer at

the time of his injury?'® Because the commercial imance policy issued by Waste
Management’s insurer excluded any obligation idiich Waste Management might be liable
under workers’ compensation law, the immunity enjoyed by the special and general, or joint,
employers excluded coverage for the insafr.

Louisiana’s Revised Statutes do not provide a definition of “special employer” or “general
employer.” However, state courtsveeheld that these terms, and the test used to determine whether
one falls under one or the othis analogous to the testfiborrowed employer” statu@° Indeed,

Farm Bureau concedes that the test for dual employment is essentially the same as the borrowed
employee test previously detail&d.However, they urge that thestet of the analysis should be

that “the plaintiffs...were ‘borrowed employees’ under La. Rev. Stat. Ann. § 23:1031(c) because
the laborers at Harang Sugarg’nfawere under the control and diten of Harang Sugars at all
times.’??2 The Court disagrees. For the reasons pusly given by the Court in connection with

its analysis of the borrowed servant issue, the Court finds that Harang Sugars was not a special,

joint or dual employer of Plaintiffs.

218|d. at pp. 8-9; at 617.

219DPFFCOL, 1 96, Doc. 79 at 23-24 (citiblgGinnis 40,330 at pp. 8-9; 914 So. 2d at 617)

220 5ee McGinnis40,330 at pp. 6-7; 914 So. 2d at 616 (citiagighn v. BFI Waste Sys. Of North.A@1-1105 (La.
App. 4 Cir. 7/25/01); 793 So. 2d 410tarendon Nat'l Ins. Co. v. Jeansonne & Remondet L,I3765 (La. App. 2

Cir. 10/23/03); 859 So. 2d 87Awrit denied 04-0002 (La. 3/12/04); 869 So. 2d 826) (applying the nine-factor borrowed
employee test to determine whether the defendant was a special employer under La. Rev. Stat. Ann. §)22:1031(C
Hebert v. Richard10-1417, pp. 4, 10 (La. App. 3 Cir. 7/6/11); 72 So. 3d 892, 897, 900 (Gitewn v. Popeye’s Inc.

619 So. 2d 69, 73 (La. App. 3 Cir. 1993) (quotBileaud 603 So. 2d at 756))) (finding the test for special employer
under La. Rev. Stat. Ann. § 22:1031(C) is the same as the nine-factor test under the borroeyexbatoptrine).

221 DPFFCOL, 1 94, Doc. 79 at 23.

222|d., 1 107, Doc. 79 at 28.
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Ordinarily, in order for a paytto claim dual or joint empler status, that party must
establish that the right of the general employ&otatrol the employee hasnded and that the right
to control him has been assumed by the borrowing emptéy&rmere showing of a division of
control is not sufficient to rebut the presuroptithat a general employer retains control over his
regular employee€? In any event, the Court finds thatidag Sugars never exercised control of
Plaintiffs so as to give it boowed or joint employer status.

Farm Bureau makes, as Plaintiffs correctbte, a “straw man” argument charging that
“Plaintiffs’ urge that there can be only one @ayer in the instant case” and then cite law
supporting the notion of joint or dual employméfitPlaintiffs respond that first, they never made
this argument and second, “the point Farm Buigaares is that the dubability under 1031(C)
ariseonly wherthere is firsta borrowing situationin other words, had Plaintiffs become Harang
Sugars’ borrowed employees, both Harang SugailsLawry Farms would be jointly liable for
workers compensation benefitsdem 1031(C). But if, as Plaifitt contend, Plaintiffs never
became borrowed or “special” employees ofdt@ Sugars, there can be no dual employment
under 1031(C)22¢

The Court agrees with Plaintiffs. For theasons detailed above, Harang Sugars never
became the borrowing employer ofRitiffs and therefore cannot be their dual, joint or special
employer.

Applicability of H2-A Regulations and Definitions
In support of its contention that Harang Sugees Plaintiffs’ sole, special, joint or dual

employer, Farm Bureau points the Court to the regulatory definitions promulgated by the

223 Polozola 376 So. 2d at 1012 (citifgichols Const. Corp315 So. 2d at 803).
224 |d

225 PIf. Response to DPFFCOL, Doc. 83 at édfing and citing Doc. 78t 19-22, 11 89-96).
226 |d., emphasis added.
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Department of Labor governingdlH-2A visa program. It also ges that the federal statute and
regulations are relevant togllssue of insurance coverage.

Specifically, Farm Bureau urgethat Plaintiffs should beonsidered Harang Sugars’
employees under the H-2A federal regulatitiidt further argues thatinder the regulatory
definitions promulgated by the U.S. DepartmehtLabor (“DOL”) governing the H-2A visa
program, Harang Sugars and Lowry Farms musa, @inimum, be considered Plaintiffs’ joint
employers’?8 It urges the Court to apply an “economialities” test to determine whether the two
companies were Plaintiffs’ joiremployers under H-2A regulatio”®. Alternatively, it alleges
Harang Sugars and Lowry Farms were “spesmployers” under the LWCAand avers that the
test for special employers under Louisiana laanalogous to the test for joint employer under H-
2A regulations andt supported by #°

In short, Plaintiffs respond that Farm Bursall-2A argument igmisguided and is an
improper comparison of “apples to orang&¥.They argue that the “econanrealities” test urged
by Farm Bureau is derived from the definitioh“employ” under the Fair Labor Standards Act
(FLSA), which DOL uses to support the renmadpurpose of giving H-2A visa workers the
broadest protections possiBfg.

In any event, argue Plaintiffs, even if theutt were to consider Harang an “employer”
under H-2A regulations, this is wilirrelevant to the dispositevzinquiry here, which is whether

Plaintiffs were Harang Sugars’ employeesda$ined by the liabilitypolicy issued by Farm

227 DPFFCOL, 11 108-117, Doc. 79 at 26-29.

228 |d

2291d., 11 114, 117, Doc. 79 at 30.

230 Def. Response to PPFFCOL, Doc. 82 at 2-3.

231 See generalfPPFFCOL, 11 110-120, Bo80 at 20-22.

2321d., 11 110-111, Doc. 80 at 20 (citing 29 U.S.C. § 203{d¥);.aughlin v. Seafood, Inc867 F.2d 875, 877 (5th
Cir. 1989) (per curiam)nodified861 F.2d 450 (5th Cir. 1988)ationwide Mut. Ins. Co. v. DardeB03 U.S. 318,
326, 112 S. Ct. 1344, 117 L. Ed.2d 581 (1982itenor v. D & S Farms88 F.3d 925, 929 (11th Cir. 1996)ppkins
v. Cornerstone Am545 F.3d 338, 347 (5th Cir. 2008))).
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Bureau?*® Because the term “employee” is not speailliy defined in that policy, the term must
be given its ordinary and usual meaning, whicthias case, render Pidiffs beyond the purview
of employee status under the policiés.

As stated above, the Courtshdiversity jurisdiction pursuamo 28 U.S.C. 8§ 1332, and is
therefore bound to apply Louisiana state ¥&WTI'here is no Louisiana Supreme Court decision
addressing the argument Farm Bureau raises here, and therefore, the Court must again make an
Erie guess to determine the soundness of its arguemliscussed below, the Court is confident
that the Louisiana Supreme Cowduld not extract a atutory definiion from the FLSA and apply
it to issues arising exclusively under state la®, employer/employee status for purposes of
worker’'s compensation, tort lidhy and insurance coverage.

The Court notes the dearth jofisprudence Farm Bureau offein support of its novel
argument that Harang Sugars is the joint @ygl for liability purposes based upon the H-2A
regulations. Furthermore, the Cofinds that although the Plaintiffs this case werm the United
States on H-2A visas issued by DQhe dispute at issue here doesimplicate their status as H-
2A laborers, nor does it involhagpplication of the administragvregulations promulgated by the
DOL.

The central inquiry of this dispute is, as Pldistcorrectly note, whether or not Plaintiffs
were “employees” for purposes of Louisiana lamd Harang Sugars’ liability policies issued by
Farm Bureau. This inquiry and the pertinent gsial would remain unchanged if Plaintiffs were
Lowry Farms’ employees recruitéacally rather than from Megb. Every other argument urged

by Farm Bureau involves the apgation of Louisiana state law;offers no logical or principled

233d., 11 112-120, Doc. 80 at 2-22.
2341d., 1 118, Doc. 80 at 2122 (citirgavoie v. Firemas' Fund Ins. C9.347 So. 2d 188, 191 (La. 1977).)
25 See Jamed43 F.3d at 69Am. Int'l Specialty Lings352 F.3d at 260.
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reason why the Court should apply language ffederal regulations sugt to administrative
review.

The Fifth Circuit noted that “[tlhe remediplrposes of the FLSA require the courts to
define ‘employer’ more broadly than the term would be interpreted in traditional common law
applications.?®® This jurisprudence makes clear that FLSA terms are unique to the FLSA and
transplanting their gtinctive definitions tossues arising under state lsmot a practice in which
Courts should engage. Accordingly, the Court deslifarm Bureau'’s invitation to do so here and
holds that whatever definition of “employer” §oint employer” is provided by the FLSA, it is
wholly inapposite to the disputa the heart of this case.

Was Harang Sugars the Statutory Employer Blaintiffs under La. Rev. Stat. Ann. 83:10617?

Although Farm Bureau alleges that Plaintiffs were independent contractors engaged in
manual labor as defined in La. Rev. Stat. Ank38.021(7), Plaintiffs couet that Section 1021(7)
is inapplicable here becausatliprovision of the Louisiana Wkers’ Compensation Act applies
only to instances where the principal is obligai@grovide coverage to an individual in direct
contractual privity with the pritipal as an independent cont@gtwhich is not the case heré.
Instead, Plaintiffs assert that the relevaontmion is actually La. Rev. Stat. Ann. § 23:1061, which
“applies to the contractor's employeés-a-vis the contictor’s principal 238

Plaintiffs are correct that La. Rev. StahrA § 23:1061 “provides guidance as to when a

contractor's employeerather than a contractor himeimay recover under the principal’s

236 McLaughlin 867 F.2d at 87%ee also Walling v. Portland Terminal C830 U.S. 148, 150, 67 S. Ct. 639, 640,

91 L. Ed. 809 (1947) (“...in determining who are ‘employees’ under the [FLSA], common law employee [sic]
categories or employer-employee classifications under sthtutes are not of controlling significance... This Act
contains its own definitions, comprehensive enouglrefquire its application to many persons and working
relationships, which prior to this Act, were not deemed to fall within an employer-employee category.” (citation
omitted)).

237 PIf. Opposition to MSJ, Doc. 48 at 4.

238|d. at 6 (emphasis omitted).
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worker's compensation liability?®® Such is the case here. Plaintiffs worked for Harang Sugars by
operation of Plaintiffs’ contracivith Lowry Farms, and Lowryrarm’s contract with Harang
Sugars. There was no contractual privietween Plaintiffs and Harang Sugars.

Nonetheless, nowhere in its briefing has F&uneau alleged tort immunity through the
application of La. Rev. Stat. AnB.23:1061 and Plaintiffs argue thathile the apppriate article
governing this kind of situation, Farm &au has conceded 1061 does not apply #i&ia.its
briefing, Farm Bureau did not camtd otherwise. At the oral argemt on pretrial motions held on
February 9, 2017, the Court pointedly askmminsel for Farm Bureau its position on the
applicability of La. Rev. StaAnn. § 23:1061, to which counsel figl that Farm Bureau had not
taken a position on the isstfé When asked what Farm Bureau’s position on the issue was at that
juncture, counsel represented that he wouldoearguing the applicability of 1061, as it was his
belief that there were more effective vebito bar Plaintiffs’ recovery in to#t2 Nowhere in pre-
trial or post-trial briefing has Farm Bureau argued for tort immuaged on 1061 and the Court
finds none on its own.

Do Farm Bureau'’s Policies Cover the Loss?

Farm Bureau's farm liability and umbrella jpg#s exclude coverage for tort liability for
injuries to employees; coverage for suchims is provided by worker's compensation and
employer’s liability policies, and not general or farm liability polici&arm Bureau argues that
Plaintiffs are either employees of Harang Sugarsidependent contractors engaged strictly in

manual labor and, as such, Plaintiffs’ exolas remedy against Harang is in workers’

239 Guidry, 97-874 at p. 4; 706 So. 2d at 1®&dnphasis original).

240 SeePlIf. Opposition to MSJ, Doc. 48 at 5 n.13.

241 Minutes of Motion Hearing for Partial Summary Judgment by PIfs. and Motion for Sundodgynent by Def.,
Doc. 73 at 9.

242 |d

2483DPFFCOL, 1 118, Doc. 79 at 31.
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compensation and therefore, given the policieslsions, there is no corage available for the
Plaintiffs’ or Intervenor'sclaims under either polici**

Plaintiffs argue, to the conimg they are neither employeasr independent contractors
engaged in manual labor, and therefore no poligjusion applies to exclude coverage. As to
Farm Bureau’s attempted reliance on FLSA regulatankits definitions, Plaintiffs argue that the
word “employee” in an insurance contract mistgiven its ordinary and usual meanifryThis
is particularly so because the FaBureau policies do not define “employeé®”

“[Albsent an indication of a different meag in an insurancecontract, the word
‘employee’ understood in its common and usuaisse signifies one who is a party to an
employment contracexpress or implied?*’ Thus, argue Plaintiffs, FarBureau’s attempt to use
the FLSA and H-2A regulations and graft upoa thsurance policies as well as Louisiana law
“the broadest definition [0Employee’] that has ever been included in any on€&ethd one that
“cover[s] some parties who might not qualify as sucheural strict applidgon of traditional
agency law principle$*® — runs against the woth its common and usligense” and should be
rejected.

The Court agrees. As previously discusseova in a different context, the FLSA and H-
2A definitions are inapplicable for the user favhich Farm Bureau attempts to put them.
Accordingly, the Court finds the poliexclusions relied upon do not apply.

Conclusion

2441d., 7 119.

245 PIf. Response to DPFFCOL, Doc. 83 at 4 (ci#@yoie347 So. 2d at 191).

246 PPFFCOL, 1 52, Doc. 80 at 9 (citing Liability Policy, Ex. 27, TRIALO00804—-875).

2471d., quotingSavoieat 191.

248 PIf, Response to DPFFCOL, Doc. 83 at 5 (quotimifed States v. Rosenwass&23 U.S. 360, 363 n.3, 65 S. Ct.
295, 296, 89 L. Ed. 301 (1945)).

2491d., (quotingNationwide 503 U.S. at 326)
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Plaintiffs are neither employees of Harang&s nor independentmtractors performing
manual labor within the meaning of Louisian&/srkers compensation laws. In addition, there are
no exclusions to coverage for these claims utiteFarm Bureau policieShere is therefore no
legal impediment to Plaintiffs’ tort claims agat Harang Sugars, Smith and its farm liability and
umbrella insurers.

Therefore, in accordance with the stipulatioesched among the parties, the Court renders
judgment in favor of Alejandro Jorge-Chavelasd against Farm Bureau in the amount of
$1,937,500. The Court renders judgment in favoAlifedo Moreno-Abarca and against Farm
Bureau in the amount of $562,500. Legal intereatiarded on both awards from date of judicial
demand until paid. Within seven days the pasteal submit a judgment which incorporates this
ruling and details the amounts owed under each Farm Bureau policy as well as any relief owed to
Intervenor American Intstate Insurance Company.

Signed in Baton Rouge, Louisiana, on March 9, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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