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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

PAUL A. CLEVELAND, ET AL.,

CV.NO. 15-744-JWD-RLB
VERSUS

JUDGEJOHN W. deGRAVELLES
SID GAUTREAUX, lll,
SHERIFF, ET AL.

RULING AND ORDER

l. INTRODUCTION

Before the Court are three Motions for SuamnJudgment. The first Motion was filed by
Defendant Charlie Bridges, M.D. (Doc. 104).aiRtiffs Paul A. Cleveland, Paris LeBlanc, and
Mindy Capello (“Plaintiffs”) havdiled an Opposition, (Doc. 117and Bridges has filed a Reply
in further support of his Motion, (Doc. 124).

The second Motion was filed by Defendahiada Ottesen, Michelle Antoine, Ebony
White, Lillian Bell, Kimberly Bates, and Prisdviedical Services (“PMS,” and, collectively with
Ottesen, Antoine, White, Bell, and Bates, “the $Mefendants”). (Doc. 105). Plaintiffs have
filed an Opposition, (Doc. 113), and the PMS Defernslhave filed a Reply in further support of
their Motion, (Doc. 123).

The third Motion was filed by DefendantsdSautreaux, Ill, Dennis Grimes, Anthony
Williams, Richard Camp, Larry Turner, and Jasmygé&gollectively, “the Sheriff Defendants”).
(Doc. 108). Plaintiffs haveléd an Opposition, (Doc. 119), ancetBheriff Defendants have filed

a Reply in further suppodf their Motion, (Doc. 127).
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The Court has considered the argumentghef parties. For the following reasons,
Bridges’s Motion will be granted, and the other two Motions will be granted in part and denied in
part.

I. FACTUAL BACKGROUND

Paul R. Cleveland (“Cleveland”) was a detsnat the East Baton Rouge Parish Prison
(“EBRPP”) between September 19, 2014, and November 12, 28&4Dd¢c. 104-4 at 1-8, 119).

On his first day in prison, Cleveland completed an Inmate Processing Face Sheet and Health
Assessment with the assistarof Bell, a nurse.SeeDoc. 104-4 at 10-11). According to the Face
Sheet, Cleveland had manic degsion and bipolar disordand was taking Cymbalta and
Seroquel. (Doc. 104-4 at 10). The Health Assessgratated that Cleveland had diabetes, high
blood pressure, pain or pressure in his heart,miagnid arthritis, left leg trouble, recurrent back
trouble, blood in his urine, a removed gallbladder, frequent or painful urination, thoughts of
suicide, sleep apnea, peripheral argisease, and spinal stenosiSe€Doc. 104-4 at 11).

Bell completed an additional intake questionnaire concerning Cleveland on September 20,
2014. (Doc. 104-4 at 1-8). Thypuestionnaire statethat Cleveland ta diabetes, high blood
pressure, pain or pressure in his heart, arthfdat trouble, recurrertack trouble, gall bladder
trouble, sleep apnea, peripheral artery diseasg spinal stenosis. (Doc. 104-4 at 4-5).

As part of the intake process, Bell alsampleted a “blue sheet” of Cleveland’s current
medications. (Doc. 117-3 at 5-6)Also in connectionvith the intakeprocess, Bridges reviewed
the list of Plaintiff's medicationand stated that he neededtay on all of his medicationsSée

Doc. 117-2 at 8-9; Doc. 104-4 at 19).

1 When citing deposition transcripts, the Court uses the continuous paginatioregroyitis ECF system and not the
document’s internal pagination.



A prison medical log shows that Clevelamds seen on September 22, 2014 for chest pain,
(Doc. 119-30 at 2), but it does not appear thate is a corresponding dieal treatment note for
that visit.

Also on September 22, 2014, LeBlanc, one @v€land’s daughters, ske with Ottesen.
(Doc. 104-4 at 154). LeBlanc toldrtbat Cleveland had been in malfacilities four times; tried
to commit suicide twice; had heart problemgpertension, and diabetes; and “[got] pneumonia
easy.” (Doc. 104-4 at 154). Ottesen said thav€land would not give aftf permission to speak
with anyone about his medical care, but Otteseuld pass the information along to the nursing
staff. (Doc. 104-4 at 154). According to LeBlanc’s deposition testimony, she also discussed
Cleveland’'s medications with Ottesen and requetstathe be given a wheelchair. (Doc. 119-3
at 4-7, 18). LeBlanc says that she later rattmt her request for a wheelchair during a second,
third, and fourth conversation with Ottesen.o¢D119-3 at 6, 18-19). In September 2014, during
one of the subsequent calls, LeBlanc also inéaf®@ttesen that Clevald was having difficulty
walking and complaining of chest pain. (Doc. 119-3 at 9, 19).

Bridges examined Cleveland on Sepbem 24, 2014, as new admittees to EBRPP
“automaticlally]” receive a physical examinai. (Doc. 104-4 at 13; Doc. 117-2 at 15-17).
Bridges completed a Physical Examination forntamnection with that visit; its findings were
generally unremarkable. (Doc. 104-4 at 13). gesltestified at a deptisin, however, that it was
“obvious” that Cleveland had hypertsion and heart disease basethemmedications that he was
taking. (Doc. 117-2 at 17).

On or about September 30, 2014, LeBlanc caBeidhes, the warden of EBRPP, to say

that her father had fallen because he wasngaivouble walking and standing and requested that



he be referred to a hospital; Grimes reportedlg her “there was nothing he could do about it”
and it was not “his jurisdiadn.” (Doc. 119-3 at 11-12, 20).

On October 1, 2014, Cleveland’s son brought ael¢hair to EBRPP, along with a letter
from Cleveland’s primary care phy&a asking that Cleveland berpetted to use the wheelchair
because he was “unable to walk long distancedaheés extensive health history.” (Doc. 117-5
at 2-4; Doc. 104-4 at 26, 136, 153). EBRPP guamsd Cleveland’s son away; according to a
chart note, a nurse told the guards that Clevatanttl not have the wheelchair “if he did not come
in with it, unless it ha[d] been approved by BBRMD.” (Doc. 117-5 at 4-6; Doc. 104-4 at 136,
153).

On October 2, 2014, and October 5, 2014, €llvd completed three Medical Request
Forms indicatinginter alia, that he was suffering from headaches and needed to be evaluated for
heart surgery. (Doc. 104-4 at 114-16). Bekreed Cleveland’s requedtsa doctor. (Doc. 104-

4 at 114-16). Cleveland’s appointment wasrlatscheduled or canceled with the notation
“rescheduled appointments.” (Daotl9-9 at 1). It isunclear when or whether the appointment
occurred.

On October 6, 2014, Cleveland was seen as a “medical emergency” due to a boil on his
arm; the Emergency Medical Request Form aleted that Cleveland was refusing his blood
pressure medication “because of watkin pain.” (Doc. 104-4 at 113, 123).

On October 12, 2014, Cleveland completetMedical Request Form asking to see a
psychiatrist for “medication to help withedp.” (Doc. 104-4 at 112). On October 14, 2014,
Cleveland met with Dr. Rani Whitfield regamnd his headaches, heart surgery, request for a
wheelchair, and psychological protvis. (Doc. 104-4 at 142). Whafd explained that most of

Cleveland’s requests could not @ecommodated without medicalcords but referred Cleveland



to a psychiatrist and made notes stating “[ndaldrecord release” and “medical released [sic]
form signed to be sent to DruBnie Hill.” (Doc. 104-4 at 142-43).

On October 16, 2014, Clevelandpleted a Refusal of Medic@lare form, which stated
that he had refused care because “the painvalking [was] to[o] extreme with no wheelchair.”
(Doc. 104-4 at 128). On October 19, 2014, an Bgerey Medical Request form was completed
for Cleveland,; it stated that he was suffering fieam in his buttocks and legs, difficulty walking,
and shortness of breattiDoc. 104-4 at 122). Ahart note from that dasates that Cleveland
had not been to pill call for several days because “he [was] hurting to[o] bad?® t¢Dym. 104-

4 at 139). Cleveland was placed on a suicide wagchuse he had stated that he “would be better
off dead” and because his refusal to take o@®n was “abnormal” and “bizarre.” (Doc. 104-4
at 122; Doc. 119-10 at 6).

On October 20, 2014, Cleveland svaeing escorted to the medical department as a
“medical emergency” with complaints of chest gawhile on his way, heated that he could not
go farther and asked for a wheelchair. (Doc. 1@4-450-51). When medical staff arrived at the
scene, Cleveland said that his chest pains were “getting better,” and he later denied that he was
suffering from chest pain. (Doc. 104-4 at 151).

In a grievance form apparently receiNsdEBRPP security on @aber 20, 2014 but dated
in September, Cleveland complained that hisrhealves were over 60% blocked, he was being
forced to walk with his illnesses, and he was beingjected to substantial risk of injury and pain.
(Doc. 119-8 at 12, 23). Clevelanefjuested a wheelchair, strongain medications, and to visit
a heart doctor, vascular doctorjrsg doctor, and eye doctor. ¢D. 119-8 at 23). In a response

dated October 21, 2014, Ottesen stated thaveldnd’'s grievance was unfounded; Ottesen

2 Inmates at EBRPP receive medications at pill call, whenaties stand in line and receteir pills on a first come,
first served basis. (Doc. 117-6 at 3-4). Pill call can take up to three hours. (Doc. 117-6 at 3).
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recounted some of the uieal care that Cleveland had received and stated that, that day, Ottesen
had faxed a request for medical records to Cénas primary care physician. (Doc. 119-8 at 22).
Ottesen’s response said that éedmination of Cleveland’s careeeds would be made following

the receipt of his records. (Doc. 119-8 at 22).

On October 21, 2014, Grimes contacted PMS in response to a call from Cleveland’s brother
and asked why Cleveland was on suicide wat@Doc. 119-11 at 13-1435). A PMS staffer
advised that Cleveland had been evaluatetitaken off suicide watch. (Doc. 119-11 at 35).

On October 22 and 23, 2014, Cleveland cletgal Emergency Medical Request forms
complaining of chest, neck, side, and lowaclpain. (Doc. 104-4 &t20-21). Whitfield saw
Cleveland on October 28, 2014, thdid not treat him becausee was “disrespectful and
belligerent” and referred him #ridges. (Doc. 104-4 at 142).

Bridges examined Cleveland on October 29, 2qDhc 104-4 at 9; Doc. 117-2 at 19). At
that time, Bridges noted that Cleveland had ltiple complaints,” including chronic back pain,
but was alert and oritented with “normal” extiges. (Doc 104-4 at 9; Doc. 117-2 at 19-20).
According to Bridges’s deposition testimony, hearespoke with Cleveland “about a wheelchair,”
and his testimony was based solety his notes, which “speak fdremselves.” (Doc. 117-2 at
18, 20, 22-23). Bridges testified, however, tG&veland was ambulatory, without any signs of
acute distress, and a wheelchair would not haenIxlinically necessary had he discussed the
issue with Cleveland at the timgDoc. 117-2 at 224). Bridges confirme that prior forms,
including the initial Face Sheet and Health Asseent, the October 16 Refusal of Medical Care
form, and the October 19 Emergy Medical Request form walilhave been printed out and

placed in Cleveland’s chart before the October22d4 visit. (Doc. 117-2 at 26-27). Bridges also



stated that he considered chart notes iamexring inmates but would still “go by” his own
evaluation. (Doc. 117-2 at 24-25).

Cleveland later filed a grievance regaglian October 29 medicappointment, stating
that an unspecified doctor had tdlon that he “didn’t need [a] vdelchair” and that he was “out
of shape and overweight.” (Doc. 117-9 at 10).

On November 8, 2014, Clevelhcompleted another MedidBequest Form, complaining
of chest pain and requesting nitlygerin. (Doc. 104-4 at 111).

On November 10, 2014, around 8:30 A.M., @end was seen on an emergency basis
because he had fainted “fomanute” after becoming “very dizzy and nauseated” while trying to
use the restroom. (Doc. 104-4 at 147). Clevefardented with a half-inch laceration to his head
and bruised forehead. (Doc. 104-4 at 147). Wplikeed Cleveland on the “MD call out” list.
(Doc. 104-4 at 147). White believéuht Cleveland should see “thext available physician” and
did not think he was “faking.” (Doc. 119-7 at 15-19).

On November 10, 2014, around 4:10 P.M., €lend reported to White that he believed
he was going to faint and “demand[ed]’ to gdfie hospital for evaluation. (Doc. 104-4 at 146).
White advised Cleveland that he was in no tacdistress” and would be placed on the next
available “call out.” (Doc. 104-4t 146). Cleveland denied hagichest pains. (Doc. 104-4 at
146). Cleveland was placed in the “medicalktafor observation and would be assigned to a
single cell “for safety.” (Docl04-4 at 146-47). While in tHenedical tank,” Cleveland banged
on the windows and was “very argentative.” (Doc. 104-4 at 146).

On November 10, 2014, around 4:55 P.M., LeBlatledarimes to report that her father
was having a “heart attack,” to request that he be transferred to a hospital, and to tell Grimes that

she would “hold him personally responsiblearything happened to Cleland. (Doc. 119-3 at



13-15, 21). Cleveland’s brotherlleal Grimes around the same time to say that Cleveland was
“having a heart attack” and “pob$y dying”; Grimes allegedly saitive’ve had this conversation
before” and that he had no “autitgror jurisdiction” over “the mdical.” (Doc. 119-22 at 6-7).
Cleveland's brother similarly told Grimes thia¢ would hold Grimes sponsible if anything
happened to Cleveland. (Doc. 122-at 8). In Grimes’s note memorializing this conversation,
Grimes stated that he checked on Cleveland®istfollowing the callrad asked an unidentified
nurse whether he needed to gdhe hospital. (Docl19-11 at 35-36). Tehnurse reported that
Cleveland was stable and “just [ditinvant to walk that far.” (Dc. 119-11 at 35-36). Cleveland’s
brother and Grimes had spoken at some pointiquely about Cleveland’s care, and Grimes had
also told him then that he had no authority dhermedical departmen{Doc. 119-22 at 9).

Although the underlying records wesemewhat unclear as teetbxtent of any “treatment”
provided, Bates appears to hagwaticipated in Cleveland'sdatment on November 10 and 11,
2014. (Doc. 119-12 at 6-14, 16; Doc. 113-12 at Bxtes generally testified that, at most, she
accompanied White, the assigned nurse, or toekeldnd’s vital signs. (Doc. 119-12 at 13).
Bates spoke with LeBlanc on November 11, 2014¢eoning the identities of the physicians who
were caring for Cleveland. (Dot13-11 at 15-16). LeBlanc askBdtes to take Cleveland to the
hospital, and Bates said thavas “nothing [on Cleveland’s EKG] to send him on.” (Doc. 113-11
at17).

In a November 11, 2014 email addressed to €siranother member of Cleveland’s family
stated that she and her family were “concef@eveland] is not well and not receiving sufficient
medical care.” (Doc. 115-28 at.5)t appears that the familmember received a “read receipt”

the same day, (Doc. 115-28 at 6), but thermisesponse to the email in the record.



Camp was assigned to the night shift @vaimber 11, 2014; when he arrived, the log book
stated that Cleveland had hadnedical emergency that margj and the daytime deputy also
reported that Cleveland had just returned ftbenmedical department and Camp should “keep an
eye on him,” although he did not eapi why. (Doc. 119-13 at 3-4, 23).

That evening, Camp and Bell made roundthalockdown unit, hading out medication
to inmates. (Doc. 119-13 at 6-7). Bell twic&dt@leveland to get his medication, but Cleveland
would not leave his bed, stating ttmet was too weak to get up. d& 119-13 at 6-7). The second
time Bell told Cleveland to get his medication, shd @leveland to “stop playing” and that there
was “nothing wrong with him.” (Doc. 119-13 at 7About three hours later, Bell returned and
asked Camp how Cleveland was. (Doc. 119-18)atCamp reported that he “seem[ed] to be
sleeping” but had been turning over in his bemtasionally hitting the wallith his fist. (Doc.
Doc. 119-13 at 8-9). Bell said “okay” and went back to the medical department. (Doc. 119-13 at
9). Bell noted completing a “[l[Jockdown/trustycktall” around that time(Doc. 113-16 at 1-2).

While making rounds later on, Camp saw @kgveland had defecated on himself and was
lying naked on the floor on top of his jumpsu{Doc. 119-13 at 10-11). Cage and Turner came
to the cell. (Doc. 119-13 at 10Lleveland was ordergd come to the bars so that his cell could
be cleaned, but Cleveland laid tre floor and said that he wasred.” (Doc. 119-13 at 10).
Camp and Williams, who was also present, entdrectell and helped Cleveland up on the bed.
(Doc. 119-13 at 10). Cleveland’'s mattress gmapsuit were removed from the cell, and
Cleveland was given a new jumpsuit and the opmitst to shower, whicthe declined. (Doc.
119-13 at 10-11). Camp reported to the medical department that Cleveland had defecated on
himself and was “weak.” (Doc. 119-13 at 17-18Cage’s deposition testimony was generally

consistent with Camp’s account. (Doc. 119-172&t3). Cage also contacted the medical



department; he spoke with Bell who, accordingCage, said that Cleveland was “faking” and
trying to get back to the infirary. (Doc. 119-17 at 1B4). Cage also repmd the incident and
the medical department’s response to Turher,supervisor, who responded “okay.” (Doc. 119-
17 at 15). Cage did not believatiCleveland was faking but repedtthat, in this situation, the
medical department’s decision svAnal. (Doc. 119-17 at 14-15). At his own deposition, Turner
testified that he did not believe that Cleveland faking,” but he was unable to instruct medical
staff to call an ambulance because, accordingstéttaining,” medical staff makes that decision.
(Doc. 119-18 at 11-13).

At about 4:05 A.M., Camp found Cleveland esponsive in his cell while passing out trays
for chow. (Doc. 119-13 at 19-20). Camp, Turner, and Williams performed CPR to no Seail. (
Doc. 119-13 at 20).

On November 13, 2014, Ottesen answered Chenb$ grievance against Bridges, stating
that the grievance was unfoundegecause “[tlhe doctor examingdleveland] and did not see a
medically necessary reason for a wheel chair"thatCleveland’s requegtould be re-evaluated
after the receipt and reviewd past medical records. (Doc. 117-9 at 11).

Dr. Yen Van Vo conducted Cleveland’stapsy. (Doc. 119-20 at 2). She founater
alia, that Cleveland suffered from hemorrhagic wcer his digestive tract and collected about
350 milliliters of blood from his diggive tract. (Doc. 119-20 at 9, 11). Vo determined that the
cause of Cleveland’s death was hypesive and atheroscleroticrdavascular disease and that
the hemorrhagic gastroenteritis Vo observed dues to “lack of oxygen reaching the intestinal

tract.” (Doc. 119-20 at 13, 15).
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At his deposition, Dr. Stev®Vomack, Plaintiffs’ expertpffered an opinion that, had
Cleveland been sent to the emergency rooM@rember 10 or 11, 2014, he would have survived
the night. (Doc. 115-24 at 2-3).

During his deposition, Grimes testified thatthwespect to prison ndecal care, his “job”
is to “get [inmates] [. . .] in front of the medicstiaff,” and it is the medical staff's job to ensure
that treatment is adequate. (DAd9-11 at 4). If mgical staff report that an inmate is “fine,”
Grimes is “done.” (Doc. 119-11 at 11).

In 2015 and 2016, the Baton Rouge Metro-Cduconducted an investigation of the
availability of medical care at EBRPP. In cootien with that investigtion, the Metro-Council
hired Health Management Associates (“HMA”)dgaluate PMS and compare its procedures to
national standards. (Doc. 119-27 at 3-4; Dbt9-31 at 1-7). In parthe evaluation found:

(1) “[iInconsistent practices observed by LPNs completing screening and time available by
physicians”; (2) sick call slips we not “readily available” and had be requested from officers;

(3) “long waits” for specialty car€4) policies and procedures weret readily available or known

to staff, and most staff repodehat they were unaware that policies and procedures existed,
putting detainees at “significant risk”; (5) “22fissed med passage [was] high”; (6) length of
time (24-36 hours or more) detainees sometigpest in central booking was “not acceptable”
and created potential for individsavith acute or chronic conditns to miss medications or delay
treatment; (7) the number of patients scheduled for sick call was “very low” and constituted
“diminished access to care”; ang @ronic care did not “appear fialow any clinical guidelines

or meet community or [national] si@dards.” (Doc. 119-26 at 1, 3, 18, 22, 28-30, 33).
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[I. LEGAL STANDARDS
a. General Standards

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shgvhat there is no genuine issue of fact, “its
opponent must do more than simply show thattiesome metaphysical doubt as to the material
facts . . . [T]he nonmoving party must come forvarith ‘specific facts lsowing that there is a
genuine issue for trial."See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574,
586-587 (1986) (internal citations omitted). The non-mover’'s burden is not satisfied by
“conclusory allegations, by unsubstiated assertionsy by only a ‘scintla’ of evidence."Little
v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citaus and internal quotations omitted).
“Where the record taken as a whole could not &gational trier of fact to find for the non-moving
party, there is no ‘genuine issue for trialMatsushita Elec. Indus. Gat75 U.S. at 587. Further:

In resolving the motion, the court may notdertake to evaluate the credibility of

the witnesses, weigh the evidence, or resolve factual disputes; so long as the

evidence in the record is sutttat a reasonable jury drang all inferences in favor

of the nonmoving party could ave at a verdict in that pi’s favor, the court must

deny the motion.
International Shortstop, I v. Rally’s, Inc.939 F.2d 1257, 1263 (5th Cir. 1991).

b. The Court’s Prior Ruling

In August 2016, the Court denied MotionsDegmiss filed by Grimes, Gautreaux, and

PMS. See Cleveland v. Gautregu98 F. Supp. 3d 71725 (M.D. La. 2016)appeal dismissed

(Oct. 26, 2016). Though the procediand evidentiary standards &pable to the instant Motions

for Summary Judgment are different from those tiarte applicable to ¢hMotions to Dismiss,
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the substantive standards under which the underlyammslare analyzed reindargely the same.
The Court set forth many of these gehstandards in the following excerpts:
Plaintiffs’ Constitutional Claims

The constitutional rights dcd pretrial detainee flow from both the procedural and
substantive due process guarantees of the Fourteenth Amendment.
Olabisiomotosho v. City of Houstof®85 F.3d 521, 525 (5th Cir. 1999). Such
constitutional challenges by pretrial datses may be broughhder two alternative
theories: as an attack on a “conditionconhfinement” or as an “episodic act or
omission.”Shepherd v. Dallas Cnty591 F.3d 445, 452 (5th Cir. 2008ge also
Reed v. Wichita Cnty. (Estate of Hensor95 F.3d 456, 464 (5th Cir. 2015)
(“[T]here is no rule barring plaintiff from pleading bothalternative theories|.]”).

“The Fourteenth Amendment requires that state officials not disregard the ‘basic
human needs' of pretrial @énees, including medical card&Reed v. Krajca (Estate

of Hensoi, 440 Fed. Appx. 341, 343 (5th Cie011). Put differently, “the
substantive limits on state action set by hue Process Clause provide that the
state cannot punish a pretrial detaingRéed,795 F.3d at 462 (citingell v.
Wolfish,441 U.S. 520, 535, 99.Ct. 1861, 1872, 60 L.Ed.2d 447, 466 (1979)). Any
“punishment” of a pretrial detainee, thé&re, will run afoul of the Constitution.
Duvall v. Dallas Cty., Tex631 F.3d 203, 206 (5th Cir. 2011).

As Reedexplains, “challenge to a conditiaf confinement is a challenge to
‘general conditions, practices, rules, atreetions of pretrial confinement.Reed,
795 F.3d at 463 (quotingare v. City of Corinth, Mississippi4 F.3d 633, 644 (5th
Cir. 1996)). Though courts dutinely rejected conditionsf confinement claims
well into ... [the 20th] century,Helling v. McKinney509 U.S. 25, 39, 113 S.Ct.
2475, 2484, 125 L.Ed.2d 22, 35 (Thomas, J.etissg) (internal quotation marks
omitted), no debate now beclouds their validsggHudson v. McMillian503 U.S.
1,9,112 S.Ct. 995, 1000, 11HEd.2d 156, 167 (1992). Of course, the punitive and
hence forbidden “conditions, gtices, rules, and restrictions can be explidd.”
(relying onShepherd591 F.3d at 452). Mesuch a condition nyaalso “reflect an
unstated or de facto policy, as evidend®d a pattern ofacts or omissions
sufficiently extended or pervasive, ohetwise typical of ebended or pervasive
misconduct by [jail] officials, to proven intended condition or practiced.
(alteration in original) (internal quotation marks omitted) (citiaye, 74 F.3d at
644—-45). Regardless, “if a restriction andition is not reasonably related to a
legitimate goal—if it is arltrary or purposeless—a copermissibly may infer that
the purpose of the governmental actiopusishment that may not constitutionally
be inflicted upon detainees qua detainets.(internal quotation marks omitted)
(citing Bell, 441 U.S. at 539, 99 S.Ct. 186agcordCollins v. Ainsworth382 F.3d
529, 540 (5th Cir. 2004).

Axiomatically, “[tlhe medical care a prisoneceives is just as much a ‘condition’
of his [or her] confinement as the food he [or she] is fddlson v. Seite5,01 U.S.
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294, 303, 111 S.Ct. 2321, 2326, 115 L.Ed.2d 271, 282 (1991). Furthermore, as a
matter of law, “[a] State’s imposition od rule or restriction during pretrial
confinement manifests an avowed intentubject a pretrial detainee to that rule or
restriction,” and “even where a State ynaot want to subject a detainee to
inhumane conditions of confinement or abesiil practices, its intent to do so is
nevertheless presumed when it incarcertitesietainee in thface of such known
conditions and practicesHare, 74 F.3d at 644accordReed,795 F.3d at 463.
Consequently, “a true jailondition case starts with@hassumption that the State
intended to cause the pretrial detainee’s alleged constitutional deprivitere,”
74 F.3d at 644-45. Though not expressly, “[ffeh Circuit has at least suggested
that condition-of-confinement claims agegnizable against individual actors only
in their official capacities.Nagle v. Gusmarjo. 12-1910 Section “R"(2), 2016
U.S. Dist. LEXIS 23747, at *16-17, 20MJL 768588, at *5 (E.D.La. Feb. 26,
2016) (collecting cases).

In contrast, “where the complained-of harm is a particular act or omission of one
or more officials, the action is characeel properly as an episodic act or omission
case.”Scott v. Moore114 F.3d 51, 53 (5th Cir. 1997internal quotation marks
omitted). The relevant question now “becomes whether that official breached his
constitutional duty to tend tihe basic human needs of persons in his charge, and
intentionality is no longer presumedReed,795 F.3d at 463 (internal quotation
marks omitted) (citingdare, 74 F.3d at 645). For such a violation to be found, the
official must have “subjective knowledge afsubstantial riskf serious harm to

the detainee and responded to trek with deliberate indifference Hare, 74 F.3d

at 650. Generally, “[d]eliberate indifferem is shown when the official knows of
and disregards an excessive risk to innha@th or safety,” and “the official must
both be aware of facts from which the irgfiece could be drawthat a substantial

risk of serious harm exists, and he must also draw the infereReed,440
Fed.Appx. at 343. Per binding precedent, “profoimore than a sgle instance of

the lack of training or supervision caug a violation of constitutional rights is
normally required before such lack of tramgi or supervision constitutes deliberate
indifference.” Thompson v. Upshur Cnfy245 F.3d 447, 459 (5th Cir.2001)
(emphasis added). Frequently, “a plaintifist demonstrate a pattern of similar
incidents in which the citizens were injure®fyder v. Trepagnief, 42 F.3d 791,

798 (5th Cir.1998). Just as clearly, “thadequacy of training must be obvious and
obviously likely to result in a constitutional violatiomhompson245 F.3d at 459.
“Negligence or even grossgigence is not enoughCampos v. Webb Cnyg97
Fed.Appx. 787, 792 (5th Cir. 2015) (citingHiare, 74 F.3d at 650). But, deliberate
indifference does exist “where a plaintiffiavs that officials refused to treat him,
ignored his complaints, intéionally treated him incoectly, or engaged in any
similar conduct that would clearly e a wanton disregard for any serious
medical needs.Johnson v. Treer¥59 F.2d 1236, 1238 (5th Cir. 1985) (internal
guotation marks omitted). . . .
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Municipal Liability

Named after the famed case that first recognizeMatpell v. Dep’t. of Social
Services436 U.S. 658, 98 S. C2018, 56 L.Ed. 2d 611 (1978Yjonell liability
requires proof of four elements: (1) alippmaker; (2) an official policy; (3) a
constitutional violation;and (4) a violation of thatonstitutional right whose
“moving force” is “the policy or customPiotrowski v. City of Houstor237 F.3d
567, 578 (5th Cir. 2001) (construing (3) anyld4 one element). Stated differently,
“[a] plaintiff must point to a persisteaind widespread prac#[] of municipal [or
state] officials, the duteon and frequency of whicmdicate that policymakers
(1) had actual or construcaéwknowledge of the conduct,&(R) failed to correct it
due to their deliberate indifference”; agch, knowledge and indifference, factors
incorporating subjective anobjective components, arequéred, as is an actual
threshold constitutional violatiorDwens v. Balt. City State’s Attys. OfficGg7
F.3d 379, 402—-03 (4th Cir.2014ee also, e.gBd. of Cnty. Comm’rs v. Brown,
520 U.S. 397, 404, 117 S.Ct. 1382, 1388, 137 L.Ed.2d 626 (1997) (“The plaintiff
must also demonstrate theitrough its deliberate conduthe municipality was the
moving force behind the injury alleged. That a plaintiff must show that the
municipal action was taken with the resjteé degree of culpability and must
demonstrate a direct causal link betwé®m municipal action and the deprivation
of federal rights.” (internal quotation marks omitted))homas v. City of
Chattanooga,398 F.3d 426, 429 (6th Cir.2005) (enumerating the pertinent
elements).

Monell “presupposes a conscious adoptionaotourse of action ‘from among
various alternatives.’Shadrick v. Hopkins County, K805 F.3d 724, 752 (6th Cir.
2015). The practice that it and its progeny idylnoreover, must be “so persistent
and widespread and so permanent and welédedt to constitute a custom or usage
with the force of law; Moody v. City of Newport New83 F.Supp.3d 516, 542
(E.D.Va.2015) (emphasis added). It &s the Fifth Circuit has emphasized,
“difficult to prove,” Anderson v. Marshall Cnty., Mis$37 Fed.Appx. 127, 133
(5th Cir.2016), though some circuits pdrrrial courts to infer the requisite
knowledge and indifference from a proveecord of “widespread or flagrant
violations,”Owens,767 F.3d at 403 (internal quotation marks omitted).

ADA

Under well-established precedent, a prisanay bring claims against their jailors
for disability discrimination under Titlel of the ADA and Section 504 of the
Rehabilitation Act (“RA”). Pa. Dep’t of Corr. v. Yeske$24 U.S. 206, 209-10,
118 S.Ct. 1952, 1954-55, 141 L.Ed.2d 215 (198&¢; also, e.gFrame v. City of
Arlington, 657 F.3d 215, 224-25 (5th Cir. 2011)ti& Il prohibits discrimination

by “public entities,” 42 U.S.C. § 12131(Bnd state penal itisitions like EBRPP

fall squarely within this statutory definitioeeeYeskey524 U.S. at 210, 118 S.Ct.
1952. As a general matter, a plaintiff proceeding under Title Il must “show that:
(1) he or she is a ‘qualified individualitv a disability’; (2) he or she is being
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excluded from participation in, or beingrded the benefitof some service,
program, or activity by reason of his ber disability; and (3) the entity which
provides the service, program activity is a public entity.’Douglas v. Gusman,
567 F.Supp.2d 877, 889 (E.D.La. 2008).

Notably, while the ADA’s reasonable accomdation requirement does not apply
under Title Il, its “reasonable modificahs” requirement—"A public entity shall
make reasonable modifications in polgigoractices, or procedures when the
modifications are necessary to avoid diseniation on the basis of disability, unless
the public entity can demonstrate athmaking the modifications would
fundamentally alter the nat of the service, program, or activity,” 28 C.F.R.
§ 35.130(b)(7);PGA Tour, Inc. v. Martin532 U.S. 661, 121 S.Ct. 1879, 149
L.Ed.2d 904 (2001)—has been held to apply in the prison corGaxtett v.
Thaler, 560 Fed. Appx. 375, 382 (5th Cir. 2014). This distinction has two
consequences. Overall, the ADA “doeot require prisons to providew services

or programs for disabled prisoner8drum v. Swisher CntyNo. 2:14-CV-127—-

J, 2015 WL 327508, at *9 (N.D.Tex. Jan. 2615) (emphasis added). However,
these same entities “do have an affirmative obligation to make reasonable
modifications ... so that disabled prisoner canvemeaningful access &isting
public services or programdd. (emphasis added).

Directly relevant to the Parties’ instant dispute, the Fifth Circuit has held that a
defendant’s failure to make the reasonahelifications necessary to adjust for the
unique needs of disabled persons canstitute intentional discrimination under
the ADA. See, e.gMelton v. Dall. Area Rapid Transi891 F.3d 669, 672 (5th Cir.
2004);Garrett v. Thaler560 Fed. Appx. 375, 382 (5th Cir. 2014). No requirement
for a showing of an intentional harm hget been appended to either statute by
other circuitsE.g.,Liese v. Indian Rive€nt. Hosp. Dist.701 F.3d 334, 345 (11th

Cir. 2012); Powers v. MJB Acquisition Corpl84 F.3d 1147, 1153 (10th Cir.
1999). As a result, in theontext of the ADA, if not fo purposes of the Eighth
Amendment, “intentional discriminatioagainst the disabled does not require
personal animosity or ill will”; “it may be inferred when a policymaker acted with
at least deliberate indifferea to the strong likelihood thatviolation of federally
protected rights will result from the implementation of the challenged policy ... or
custom.” Bartlett v. N.Y. State Bd. of Law Examineis6 F.3d 321, 331 (2d
Cir.1998). As such, based on much precedent, the failure to provide a disabled
inmate with access to existing modificats can be held to violate the ADA’s
second titleSee, e.gMcCoy v. Tex. Dep’t of Crim. Justicdo. C—05-370, 2006

WL 2331055, at *7 (S.D.Tex. Aug. 9, 2006) (“lhe prison context, ... failure to
make reasonable accommodations to the needs of a disabled prisoner may have the
effect of discriminating against thaigoner because the lack of an accommodation
may cause the disabled prisoner to suffere pain and punishment than non-
disabled prisoners.”).

Cleveland 198 F. Supp. 3d at 733-37.
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c. Qualified Immunity
As discussednfra, the Motions for Summary Judgmerdise qualified immunity as a
defense. As the Fift@ircuit has explained:

The Supreme Court has “mandated a tvep-sequence for resolving government
officials’ qualified immunity claims.’Pearson v. Callaharb55 U.S. 223, 232, 129
S.Ct. 808, 172 L.Ed.2d 565 (2009Ye must determine (1) ‘mether the facts that
a plaintiff has alleged ... make outvalation of a constitutional right” and
(2) “whether the right atssue was ‘clearly establisheal the time of defendant’s
alleged misconduct.ld. “A right may be clearlyestablished without ‘a case
directly on point,” but ‘existing precedemust have placed the statutory or
constitutional question beyond debatdfanks v. Rogers853 F.3d 738, 74647
(5th Cir. 2017) (quotingVhite v. Pauly— U.S. , 137 S.Ct. 548, 551, 196
L.Ed.2d 463 (2017)). . . . Courts are “péditad to exercise their sound discretion
in deciding which of the two prongs ofetlgualified immunity analysis should be
addressed first in light of the circuraates in the particular case at hafkarson
555 U.S. at 236, 129 S.Ct. 808. However, deg the two prongs in order “is often
beneficial.”ld.

Once an official pleads qualified immunityh# burden then shifts to the plaintiff,
who must rebut the defense by establistargenuine fact issue as to whether the
official’s allegedly wrogful conduct violated elarly established lawBrown v.
Callahan 623 F.3d 249, 253 (5th Cir. 2010). Stit,the summary judgment stage,
we must “view the facts in the light reidfavorable to .the nonmoving party.City

& Cty. of San Francisco v. Sheehan— U.S. , 135 S.Ct. 1765, 1769, 191
L.Ed.2d 856 (2015). “The evidence of the nmopvant is to be believed, and all
justifiable inferences are to be drawn in his fav@nterson v. Liberty Lobby, Inc
477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

Darden v. City of Fort Worth, Texa880 F.3d 722, 727 (5th Cir. 2018ge also Malley v. Briggs
475 U.S. 335, 341 (1986) (qualified immunity “prdes ample protection tall but the plainly

incompetent or those who knowingly violate the law”).
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V. THE PARTIES’ ARGUMENTS
a. Bridges’s Motion

The operative Second Amended Complaint lists six “codnéjainst the various
defendants in this case. The two against Bridga#ienge his alleged decision to deny Cleveland
access to a wheelchair, which in turn allegetiipied Cleveland access to medication. (Doc. 87
at 16-19). Plaintiffs also agseéhat Bridges knew of Cleveld’s heart condition, chest pain, and
lack of access to medication,tlrefused him access to a wheelchand other medical care and
ignored his symptoms.Id at 18).

In his Motion for Summary Judgment, Bridgegus principally that Plaintiffs have failed
to raise a genuine dispute as to whether &€&nd actually needed a wheelchair and whether
Bridges recognized this need and neverthelesgedeCleveland access sowheelchair. (Doc.
104-1 at 11-12). Bridges further argues thairRiffs’ expert has offered no opinion concerning
the use of a wheelchair, and, accogio Bridges, Plaintiffs haveffered “nothing” to contradict
Bridges’s statement that Cleveland did not neetieelchair or that Cleveland should walk rather
than use a wheelchairld(at 12). Bridges also observes td¢veland’s primary care provider
and Plaintiffs’ expert have not faulted 8ges for failing to prvide a wheelchairseeDoc. 104-

13 at 2; Doc. 104-14 at 2), and there is no suggettat Cleveland used eprior to his admission
to EBRPP. (Doc. 104-1 at 12-1Bridges also statesahno expert has oped that not receiving
his medications “on occasion” caused Cleveland&thdo deteriorateral that a prisoner cannot
be forced to takblis medications. 4. at 15-16). Finally, DrBridges asserts that he is entitled to
qualified immunity for substaratlly the same reasons undenlg his other argumentsld( at 16-

18).

3 The Second Amended Complaint numbers the counts as Counts One through Seven, but Count Five lappears to
missing. (Doc. 87 at 11-22).
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Plaintiffs oppose, observing that, whendges saw Clevelandn October 29, 2014, he
had previously signed off on Cleveland’s metimas and he had access to Cleveland’s medical
file, which contained information about Clevelamdiedical history, his fesal of medication due
to difficulty walking, and his emergency visit felnortness of breath andfaiulty walking. (Doc.

117 at 7). Plaintiffs also arguleat a dispute exists regarding ether Bridges denied Plaintiff a
wheelchair because “his doctors wereitkgl him” and he was “overweight.”Id.). Plaintiffs
argue that the pain that Cleveland suffered fb@img denied a wheelchair was “substantial harm”
and “infliction of unnecessary suffering” thean give rise téegal liability. (d. at 8). Finally,
Plaintiffs state that Bridges was a private cacit physician not entitled to qualified immunity.
(Id. at 8-9). In discussing the amalble legal standard, they also argue that the law in this area is
“well and clearly established.”ld. at 6).

In reply, Bridges generally reiterates argumemessiously made and disputes whether he
is entitled to qualified immunity(Doc. 124 at 1-5). Bridges alemphasizes that any mention he
made of Plaintiff’'s weight doesot evidence animus but a medipadgment that patients with
Cleveland’s problems should “get up andknaround and not become sedentarySe€ idat 4).

b. The PMS Defendants’ Motion

Plaintiffs allege threécounts” against the PMS Defendantarst, Plaintifs contend that,
like Bridges, Ottesen denied é&vkeland access to a wheelchair,ichhin turn allegedly denied
Cleveland access to medication at pill call. (D&¢at 16-17). Second, Plaintiffs allege that all
of the PMS Defendants (aside from PMS itself) demonstrated deliberate indifference to
Cleveland’s serious medical needs in denyingdmgess to a wheelchair and adequate healthcare.
(Id. at 18-19). Third, Plaintiffs raise an Aneans with Disabilities Act (“ADA”) claim against

PMS. (d. at 19-20).
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The PMS Defendants move for summary judginarguing first thaDttesen was not a
heathcare provider, but only a hdgpadministrator, and did notgscribe medication or care or
determine “what items may be cluaily needed.” (Doc. 105-1 at 3, $ee also idat 10 (Ottesen
is not alleged to have had “anylean the clinical aspects ¢€Cleveland’'s] care”)). Second, the
PMS Defendants argue that Cleveland had no medical need for a wheelchair and, “[u]ntil
[Cleveland] was evaluated by a physician, who was of the opinion that a wheelchair was
necessitated, he was ineligible to obtain a wheelchald.”af 6-7). Next, the PMS Defendants
assert that Cleveland had access to his medications and, between November 1 and November 11,
2014, was 89% compliant with themd.(at 8-9). The PMS Defendanthen argue that Antoine,
White, Bates, and Bell provided care and weredetiberately indifferento Cleveland’s medical
needs. I@d. at 9-12). With respect telaintiffs’ ADA claim, the PN Defendants argue that PMS
made “every reasonable accommodationCteveland’s alleged disability.ld. at 13-15). They
contend that Bridges thought ttetwheelchair was camtindicated and that Cleveland had access
to his medication. I¢. at 14). They also argubat placement in a “single man cell” constitutes
an accommodation.ld.). The PMS Defendants also maintthat Ottesen, White, Bell, and Bates
are entitled to qualified immunitydm Plaintiffs’ individual capaty claims and are immune from
suit in their official capacities lsause their employer, PMS, is not an entity that can be sued and
Plaintiff has failed to allege municipal liability by the proper defendant (the City-Parish of East
Baton Rouge). I¢. at 15-18).

Plaintiffs do not oppose the entry of summgaggment in Antoine’s favor. (Doc. 113 at
1 n.1). Otherwise, Plaintiffs oppose, first argui(after a lengthy recit@n of facts and legal
standards) that Bell may be found liable becahsawas aware of Cleveland’s chronic conditions

and saw that he was too weak to get up to te&kevening medications; she “mocked” him when
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she witnessed his condition; stialsely noted” that she hadnoducted a sick call; she accused
Cleveland of “faking” without \giting Cleveland or conducting &xam; and she did not respond
to Cage’s request for medical assistandd. at 17-18).

Plaintiffs argue that White may be foundbliea because, knowing of Cleveland’s history
of cardiac disease and multiple fainting episosgles,nevertheless assigned him to lockdown rather
than give further treatmentld( at 19-20). With respect to BatePlaintiffs argue that she knew
that Cleveland had recently lost consciousrasbwas suffering from chest pains; she failed to
properly document her visits with Clevelanddahis complaints; and LeBlanc told her that
Cleveland needed to go to the hospitéd. &t 20-21). Plaintiffs arguat Ottesen could be found
liable because she knew that Cleveland “needed a wheelchair” from the beginning of his
incarceration and “manufactured proceduralgfigf to prevent him from getting oneld(at 23-

24). Plaintiffs further argue # Bell, White, Bates and Ottesen acted unreasonably in light of
clearly established law and are therefoog entitled to qualified immunity.Id. at 24). Finally,
Plaintiffs allege that PMS viated the ADA by refusing to providéleveland with a wheelchair

to accommodate his limited ability to walk andwaccommodations for his mental illness rather
than placing him in lockdown.Id. at 24-32).

In reply, the PMS Defendants generallyeegte arguments prexisly made, emphasizing
the extent of the medical treatment that éhBefendants provided duag Cleveland’s time at
EBRPP. (Doc. 123 at 1-7).

c. The Sheriff Defendants’ Motion

All of Plaintiffs’ “counts” are brought against onemore of the Sheriff Defendants. First,

Gautreaux and Grimes are named in Plaintiéfsallenge to the conditions of confinement at

EBRPP for detainees with “serious medical conditibinsluding peripheral artery disease. (Doc.

21



87 at 11-13). The same defendants are also named in a conditions-of-confinement challenge to
EBRPP’s services for detainees with serious alalimesses, includingi-polar disease. Iq. at
13-15). Next, Plaintiffs claim that, like Bges and Ottesen, Gautreaux and Grimes denied
Cleveland access to a wheelchair, which in allegedly denied Cleveland access to medication
at pill call. (d. at 16-17). Plaintiffs also allege that of the Sheriff Déendants demonstrated
deliberate indifference to Cleveland’s seriouslioal needs in denying him access to a wheelchair
and adequate healthcardd. @t 18-19). Plaintiffs also rasan ADA claim against Gautreaux and
Grimes in their official capacitiesld( at 19-20). FinallyPlaintiffs raise state law wrongful death
and survival claims against all of the Sheriff Defendarits. af 21-22).

The Sheriff Defendants mover summary judgment on all claims. (Doc. 108-2 at 1).
First, they claim that, according to Ottesetéposition testimony, there were written procedures
regarding on-site care and referrals to third-partdioa providers in place at the relevant time.
(Id. at 4). They also argue ah neither Gautreaux nor Grim&gre personally involved in
providing care to Cleveland, and neither had sete his chart for confidentiality reasonkd. &t
5). Additionally, in response t€leveland’s family membergoncerns, Grimes contacted the
medical department to check on Cleveland’s statigs a{ 5-6). The ShdfiDefendants similarly
claim that they are not responsible for providorgapproving the use of a wheelchair, and they
argue that Cleveland was offered his metilices while he was on lockdown statudd. @t 6-7).
The Sheriff Defendants also contend that Clewtldied of cardiovasculalisease, not a heart
attack as alleged in the @&nd Amended Complaintld( at 7). With respecb the night and early
morning immediately before Cleveland died, ®ieeriff Defendants maintathat none of the
responding officers perceived Clevelande at substantial risk eérious harm and, in any event,

if they did, they referred the irdent to the medical departmentd.(at 7-9, 34-36).
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The Sheriff Defendants argue that Pldfatihave made only “general conclusory
allegations” in support of their “conditions ofrdmement” claims, reemphasizing the existence
of policies regarding referral® third-party providers and P®s overall responsibility for
providing medical care at EBRPPId.(at 19-23). The Sheriff Defelants argue that Plaintiffs’
claims against Grimes and Gautreaux also fail utige “episodic acts or omissions” standard
because neither provided medical care to €wd, Gautreaux did not have any personal
knowledge of his situation, and Grimes conta¢&t when asked about the care that Cleveland
was receiving and properly deferred to jindgment of medical professionaldd.(at 25-33). With
respect to Plaintiffs’ ADA claimghe Sheriff Defendants reiterdteat PMS provides medical care
at EBRPP, and there is “no evidence” that any of them discriminated against Cleveland because
of an alleged disability. I1q4. at 37-40). Finallythe Sheriff Defendantsoatend that Plaintiffs’
state law claims fail for many tiie same reasons just discussed;they did not breach any duty
to Cleveland in providingpim with medical care. . at 40-43).

Plaintiffs do not oppose the grant of sumynardgment in Gautreaux’s favor “on the
8 1983 Individual Capacity Claim.” (Doc. 119 at.1). Plaintiffs othermge oppose, arguing that,
when Cleveland was found lying on the floor “coae in his own feces,” too weak to get up, the
seriousness of his medical condlitiwas obvious, such that it may be inferred that Camp, Cage,
Turner, and Williams knew that he wasabstantial risk of serious harmd.(at 24-29). Plaintiffs
also note that these Defendants actuatntacted the medical department, and Camp was
informed by the daytime deputy that $teould keep a “close eye” on Clevelantd.)( Plaintiffs
also argue that these Defendacdnnot claim reliance on Belbginion, which was made without

observing Cleveland.ld. at 27-28). Plaintiffs further maintathat Grimes was informed of risks
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to Cleveland by Cleveland’s family members anak this “total reliane” on the opinion of the
medical department amounteddeliberate indifference.Id. at 29-30).

With respect to their “official capacity claims” of an unconstitutional municipal policy or
practice, Plaintiffs contend that Camp, Cad¥illiams, and Turner violated Cleveland’s
constitutional rights as setrtb previously, and that the alations occurred because EBRPP
“trains its employees to leave their humanity behwhen they put on their uniform” and that they
are “not allowed, under any circumstances, tothsg own judgment when [PMS] is clearly not
providing an inmatevith adequate nuical care.” [d. at 31-32). Plaintiff€ontend that Gautreaux
and Grimes are not free to abdicate their respditgito provide adequa medical care as is
required by the Constitution. Id¢ at 33-34). Relatedly, under the heading “conditions of
confinement,” Plaintiffs contenddlthe record ithis case is “replewwith the known inadequacy”
of the prison medical departmig citing particularly the finkhgs of the HMA evaluation. Id. at
34-35).

Plaintiffs then argue that they have addglyasupported an ADA claim, as (1) Cleveland
had difficulty standing and walkg, which constitutes a disalyliunder the ADA,; (2) Cleveland
repeatedly informed EBRPP staff of his ditflty walking and requested a wheelchair; and
(3) Cleveland suffered additional pain and pumsht due to EBRPP’s failure to accommodate
his disability. (d. at 38-39). Finally, Plaintiffs allegedhtheir state law claims survive because
they have presented many disputes of matemabffaout whether the Shi#éiDefendants breached
a duty to Cleveland.ld. at 39-40).

In reply, the Sheriff Defendants reitexahany arguments previously mad8e¢ generally
Doc. 127). They emphasize that there isen@ence that Camp, Cage, Turner and Williams

actually drew the inference of a serious riskhafm to Cleveland, as inmates defecating on
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themselves was common and no officew dood in Cleveland’s stool.ld. at 7-9). The Sheriff
Defendants also ask that the Court disregard angaditens of an official policy that officers are
not allowed to “use their judgment when [PMStlsarly not providing an inmate with adequate
medical care,” as this claim is not @é= in the Second Amended Complaind. &t 11-12). In
any event, the Sheriff Defendants argue that sudhim would fail becaudeaining that officers
are to defer to medical professionalsspecifically allowed under the law.”ld. at 13).

The Sheriff Defendants alsogare that Plaintiffs’ conditionrsf-confinement claims should
not be considered because the HMA evalmatias not discussed in the Second Amended
Complaint, the evaluation occurred in 2016 afiégveland’'s death, and dhtiffs do not show
how the findings establish an unconstitutionaldidon that caused Cleveland’s deatld. &t 16-
23). For example, they characterize Plaintiffisiims as challenging “the medical decisions of
physicians and nurses,” not his &@ito be seen by physiciandd(at 20). The Sheriff Defendants
further argue that none of them deprived Clevélaf a wheelchair or intentionally discriminated
against him based on a disabilityd.(at 23-24).

V. DISCUSSION

a. Section 1983 Claims against Bridges

As discusseduprg Bridges argues principally thatette is no genuine dispute regarding
whether Cleveland needed a wheelchair, whelnelges recognized this need, and whether he
denied Cleveland access to a wheelchair notwithstanding this need with deliberate indifference.
Plaintiffs argue that Bridges had access to infoionaabout Plaintiff’'s sedus conditions and pain
while walking via charts and medical recerdnd that LeBlanc’s deposition testimony and

Cleveland’s grievance suggest thatdiscussed getting a wheelechaith Bridges, who told him
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that his “doctors were killing [him],” he did noeed a wheelchair, and he was “out of shape” and
“overweight.” (Doc. 117 at 7-8).

The Court agrees with Plaintiffs that, viewedhe light most favorable to them, the record
permits an inference that Cleveland and Br&dgescussed a wheelchair. However, the same
evidence states, in Cleveland’s own words, that the request was denied because, in Bridges’s
opinion, Cleveland’s doctors were “killing [him],” ftid not need a wheelchair, and he was “out
of shape” and “overweight.” Even if indelicatgdfirased, this evidence @mbst permits a finding
that Bridges’s actions were based on a mistakennreasonable judgment about the beneficial
versus deleterious effects of aeehchair in light of Cleveland'averall medical condition. Such
a finding is insufficient to suppo# deliberate indifference clainSee Gobert v. Caldwel63
F.3d 339, 346, 352 (5th Cir. 2006) (unsuccessful oadreatment, acts of negligence, medical
malpractice, a prisoner’'s disagreement with isdical treatment, and decision whether to
provide additional treatment gea#ly do not permit finding of del#rate indifference; reversing
denial of summary judgment on facts that pé&ed finding of negligence but not of “egregious
intentional conduct required sgatisfy the exacting delibete indifference standardpomino v.
Texas Dep’t of Criminal Justic39 F.3d 752, 756 (5th Cir. 200t¢versing denial of summary
judgment and observing that deliberate indiffeeers “an extremely high standard to meet” and
an “incorrect diagnosis,” which iDominoresulted in failure to prevent prisoner’s suicide, does
not constitute deliberate indifferes;, rather, plaintiff must show thefficials refused to treat him,
ignored his complaints, intentionally treatbdn incorrectly, or engaged in similar conduct
“clearly evinc[ing] a wanton disregafor any serious medical needsYagner v. Bay City, Tex.
227 F.3d 316, 325 (5th Cir. 2000) (reversing order denying summary judgneefatulting district

court for evaluating case “through the lens of 2M2@sight”; while courtvas “required to make
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all reasonable inferences in favor of the noowant,” there was “simply dearth of evidence
suggesting that defendants had subjectimvevkedge of and a deliberate indifference to
[arrestee’s] needs”aunbrecher v. Gaudjr641 F. App’x 340, 346 (5tRir. 2016) (factfinder

might find that failure to read medical request forms prior to treatment, follow up with inmate,
instruct guards to monitor inmate, and notify nurse practitioner of inmate’s symptoms constituted
“ill-advised decisions not to prade additional treatment or a failute adhere to an appropriate
standard of care,” but could not find that thesee “egregious intentiohaonduct” rising to level

of deliberate indifference).

Plaintiffs are correct that deliberate indiffece and a defendant’s state of mind may be
established by inference or circumstantial evideis=e Hope v. Pelzgs36 U.S. 730, 738 (2002)
(“We may infer the existence of this subjective stdtsind from the fact thahe risk of harm is
obvious.”); Farmer v. Brennan511 U.S. 825, 842 (1994) (“Whetha prison official had the
requisite knowledge of aibstantial risk is a question of faibject to demonsition in the usual
ways, including inference from circumstantial evidence.”). However, there is virtually no
evidence pushing Bridges’s actioms the mental state that mighe inferred from them, beyond
the realm of negligence and malpreetto deliberate indifferenc&ee Leal v. Wiles  F. App’x
__, 2018 WL 2123264, at *5 (5th Cir. May 8, 2018¥firming grant of summary judgment in
officer’s favor where there was no direct evidence of knowledge and fthergtantial evidence
d[id] not meet the high standard of deliberate indifferens&g; also Zaunbrecher v. Wile3015
WL 1247008, at *4 (M.D. La. Mar. 18, 2015gv'd and remanded sub nom. Zaunbrecher v.
Gaudin 641 F. App’x 340 (5th Cir. 2016)dversed opinion relying in part ¢rarmers language

concerning circumstantial evidence).
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Plaintiffs have not shown a genuine issuenwterial fact as td@ridges’s denial of a
wheelchair, and it is from this alleged denial fRkintiffs’ claims against Bridges arise. Bridges'’s
Motion will therefore be granted.

b. Section 1983 Claims against PMS Defendants

As discussed previously, the PMS Defendantderad that Ottesen is an administrator who
was not involved in providing healthcare @eveland, Cleveland had no medical need for a
wheelchair, Cleveland had access to his medieand was 89% compliant with his medication
regimen, and there is no factual support forndifig of deliberate indifference as to any PMS
Defendant. Plaintiffs opposkst arguing that Bell may befind liable because she was aware
of Cleveland’s chronic conditions and saw thatwees too weak to get up to take his evening
medications; she “mocked” him when she witnessed his condition; she “falsely noted” that she
had conducted a sick call; she accused Cledelaf “faking” without visiting Cleveland or
conducting an exam; and she did not resporaige’s request for medical assistance.

Plaintiffs argue that White may be foundbliea because, knowing of Cleveland’s history
of cardiac disease and multiple fainting episogles,nevertheless assigned him to lockdown rather
than give further treatment. With respect tdd3a Plaintiffs argue that she knew that Cleveland
had recently lost consciousness and was soffefiom chest pains; she failed to properly
document her visits with Cleveland and his complaints; and LeBlanc told her that Cleveland
needed to go to the hospitdtlaintiffs argue that Ottesen cdude found liable because she knew
that Cleveland “needed a wheelchair” from lfeginning of his incarceration and “manufactured
procedural pitfalls” to prevent him from getting one.

With respect to Ottesen, as the PMS Defergleotrectly suggest, aldeerate indifference

claim generally does not lie against an individuab has no role in an inmate’s medical treatment,
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including one who responds medical grievancesSee Hall v. Woqd2016 WL 4620005, at *5
(E.D. Tex. Aug. 10, 2016)eport and recommendation adoptéfl16 WL 4595894 (E.D. Tex.
Sept. 2, 2016) (plaintiff failed tshow that defendant, “who wanot a dentist and who merely
responded to plaintiff’'s grievances, had aoig in plaintiff’s medical treatment"see also Cooper

v. Johnson353 F. App’x 965, 968 (5th Cir. 2009) (“As Practice Manager, Anaduaka had no
authority to diagnose Cooper’s medical conditiomooletermine whether Cooper could receive a
hearing aid. Instead, his role was to reviewrteglical record and explaapplication of UTMB-
CMHC'’s policies to inmates. The record reflects that he fulfilled this duty.”). Perhaps notably,
Plaintiffs state that Ottesen tdléBlanc that she would need agcription for a wheelchair, but,
when a wheelchair was brought to EBRPP, “PM&ot Ottesen herself) “denied Cleveland
access.” (Doc. 113 at 21).

More significantly, as was the case with Bridgtnere is virtuallyno evidence suggesting
that White’s, Bates'’s, or Ottesen’s challengedifas were deliberately infterent, rather than at
most merely negligent. As discussagprg proof of deliberate indifi@nce requires a showing
that an official was aware of facts from whicteghight infer a substantial risk of serious harm
and that she actually drew the inferend®eed 440 F. App’x at 343. Again, while deliberate
indifference can be demonstrated by circumstaati@ence, it is an “extremely high standard” to
meet, and allegations of inadequate, improged, unsuccessful treatment alone generally do not
suffice. See Gober463 F.3d at 35Zee also Brauner v. Cood§O3 F.3d 493, 500 (5th Cir. 2015)
(deliberate indifference not established where medical records indicate that the plaintiff was
afforded extensive medical care jmyson officials, and plaintiff’'Shistory of complaints and the
doctors’ refusal to accommodate his requests imiduener he desired” did not change the result);

McCormick v. Stalderl05 F.3d 1059, 1061 (5th Cir. 1997) (“Deliberate indifference encompasses
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only unnecessary and wanton infliction of pegpugnant to the conscience of mankindi3re,

74 F.3d at 645 (even “gross negligence” does meet deliberate indifference standard);
Zaunbrecherp4l1 F. App’x at 348 (nurse supervisor'sc#on to continue @urse of treatment
absent an in-person examination for inmate wis vomiting and ultimately died due to a bowel
obstruction was relevant to whether she compligld &n optimal standard of care but not whether
she was deliberately indifferenfeed 440 F. App’x at 346 (nurse’sifare to ordertransport to
hospital immediately after receiving notice of e&d vital signs woulthe “in the category of
malpractice, not deliberate indifference”).

The Court concludes otherwise with respe@etl, however. Taking #facts in the light
most favorable to Plaintiffs permits a comsgtin that, on the night before and morning of
Cleveland's death, she acted with deliberate indifference to Cleveland’'s wéie@armick 105
F.3d at 1061see also Fielder v. Bosshars90 F.2d 105, 108 (5th Cir. 1979) (“Both the severity
of the apparent iliness and the appellants’hafiftd, callous comments with respect to Fielder's
welfare belie the theorthat they merely misdiagnosed a pnsr’'s sicknessThere is a vast
difference between an earnest, @lbhasuccessful attempt to cdog a prisoner and a cold hearted,
casual unwillingness to inggate what can be done for a mi@mo is obviously in desperate need
of help.”). The PMS Defendasitinvocation of qualified immunitgloes not warrant a different
result: as the Court set forth in its previous ordetainees have a cleadstablished right not to
have their serious medical needs met with deltbaralifference, and a reasonable official “could
not believe that her actions comfeat with clearly established law while also believing that there
is an excessive rigio the plaintiff and failing to adpiately respond to that riskCleveland 198

F. Supp. 3d at 745 (citations freemd modifications made f@levelandomitted).
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For the foregoing reasons, the PMS Defendallistion is granted with respect to
Plaintiffs’ Section 1983 claims against White, Bateg] Ottesen but denied to the Section 1983
claims against Bell.

c. Section 1983 Claims against Wilhms, Camp, Turner, and Cage

The Sheriff Defendants argueatiWilliams, Camp, Turner @nCage were not deliberately
indifferent to Cleveland’s needs: these deferslaid not observe blooth Cleveland's feces;
Cleveland's defecation on himself and statementitbatas too weak or tideto come to the bars
did not put these defendants patice of a serious medical neexhd, when Camp and Cage
notified the medical department tife situation, Bell told therthat he was faking. Plaintiffs
contend that even a layperson would perceia @leveland was in need of serious medical
attention when he was found. They also argaeBlell did not “actually render a medical opinion”
and did not even “lay her eyes on hiafter being informed of the situation.

Plaintiffs have adequately demonstrated ¢hatry could find Williams, Camp, Turner, or
Cage liable. There is evidence that at least safitieese defendants weaerare of a serious risk
to Cleveland’'s health or safety: Camp recdiwestructions to watch Cleveland closely and
checked on him during the night to ensure thatvhs still alive, and Camp and Cage contacted
the medical department to reporte@land’s status. (Doc. 119 at 24-25¢e also Hyatt v.
Thomas 843 F.3d 172, 178 (5th Cir. 2016) (knodde could reasonably be inferred,
notwithstanding detainee’s statement that he neaasonsideringuicide and officer’s statement
that she did not believe detainee to be suicidal, where officer refused to issue detainee certain
hygiene items and informed her shift relief of neetkeep an eye out” fasuspicious behavior).
Moreover, drawing all inferences in Plaintiffsivor, on the night prior t€leveland’s death, his

symptoms decisively evolved froamronic and often latent to acwad obvious. Othis record,
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a reasonable jury might find that Williams, Camp, Turner, or Cage knew of a serious risk to
Cleveland’s health or safetysee Hopeb36 U.S. at 73&armer, 511 U.S. at 842.

The remaining question is whether any of éhBefendants then resped to the risk to
Cleveland with deliberate indifferenc8ee Farmer511 U.S. at 844 (officials who actually knew
of risk to inmate health or safety may betthd free from liability” if they “responded reasonably
to the risk”). Certainl, a Defendant who entirefpiled to respond to Cleveland’s situation might
be found liable See Greeno v. Dale®14 F.3d 645, 656 (7th Cir. 2008 deliberate indifference
where “corrections complaint appeals examiner” referred inmate’s situation to medical providers,
but “[p]erhaps it would be a different matter [the examiner] had ignored [the inmate’s]
complaints entirely”). Additionally, a guardieliance on the opinion & medical professional
may not forestall liability where it would be “ewadt to a layperson that a prisoner is receiving
inadequate or inappropriate treatmeng&e Bond v. Aguinald@28 F. Supp. 2d 918, 920 (N.D.
lll. 2002) (acknowledging that sudituations are “unusual”gee also Spruill v. Gillis372 F.3d
218, 236 (3d Cir. 2004) [A]bsent a reason to believe (or actual knowledge) that prison doctors
or their assistants are mistrgag (or not treating) a prisonera non-medical prison official like
Gooler will not be chargeableith the Eighth Amendment sciter requirement of deliberate
indifference.” (emphasis added))A jury could properly find tht it was unreasonable for the
responding Sheriff Defendants merely to reportsihigation to the medicaitaff, (Doc. 119-13 at
18), or rely on Bell's opinion, rendered withoutexining Cleveland, that he was “faking,” (Doc.
119-17 at 14).See Farmer511 U.S. at 844see also Parrish ex rel. Lee v. ClevelaB8d2 F.3d
294, 303 (4th Cir. 2004) (“[A] factfinder may conclutheat the official’'s response to a perceived

risk was so patently inadequatetagustify an inference thatéhofficial actually recognized that

32



his response to the risk was inappropriate undeicittumstances.”). Athe Court previously
discussed, qualified immunity deaot alter this analysileveland 198 F. Supp. 3d at 745.

For the foregoing reasons, the Sheriff Defenstakiiotion will be denied with respect to
the Section 1983 claims against Williams, Camp, Turner, and Cage.

d. Section 1983 Claims against Griras in his Individual Capacity

The Sheriff Defendants contendattPlaintiffs’ episodic acts @ims against Grimes in his
individual capacity fail because Grimes was‘petrsonally involved” in providing Cleveland with
medical care, he did not have access to Clevedamédical charts, he was not “responsible” for
approving the use of a wheelchair, and hguired about Cleveland’s situation with PMS
employees and relied on what theidsaPlaintiffs observe that @nes received several calls from
Cleveland’'s family members coarning Cleveland’s condition, and that a jury could conclude
that Grimes’s “total reliance” on what PMS emmey told him and insistence that medical issues
were “not his jurisdiction” was ueasonable, particularly given that it did not “match up” with the
“seriousness or nature of the informationdtticrimes had receivedoim Cleveland’s family.

As the Fifth Circuit and courts within it havepeatedly observedjgervisory officials are
generally entitled to refer particular medicalttaes to medical professionals and rely on their
judgment. See Pilinski v. Goodwjr2015 WL 2250377, at *5 (W.D. La. May 12, 2018gsquez
v. Dretke 226 F. App’x 338, 340 (5th Cir. 2007) (warden anector of clinicalservices “were
not deliberately indifferent” where they merelyefdrred to the judgment afiedical professionals
by denying . . . dentures™§3arza v. Chaney2007 WL 4367882, at *6 (S.D. Tex. Dec. 13, 2007)
(it was reasonable for assistant warden to eelynedical department to “handle” medical needs
of inmates)cf. Johnson v. Johnsp&85 F.3d 503, 526 (5th Cir. 200&upervisors were required

to take “reasonable measures” to protect insjabeit they were not required to “intervene
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personally” in response to evarymate letter, and it was reasoralidr them to discharge their
duty by “referring the matter for further investigen or taking further adinistrative steps”);
Jones v. Livingstqr2005 WL 3618316, at *3 (S.O0ex. Jan. 6, 2005) (citingphnson v. Johnson
in ruling that it was reasonable for warden to refedical matter to a damtand rely on doctor’s
medical decisions)Cox v. Irby 281 F. App’x 390, 391 (5th CiR008) (plaintiff argued that
warden violated his constitutional rights because she knew of his needs for medication and a
wheelchair and had control over prison medicaladiBment; while plaintiff may have put warden
“on notice” that his needs were not being niet, did not show that warden was “personally
involved” in his medical care or that thenas a causal connectidretween her conduct and
alleged harm);Jones v. St. Tammany Par. Jadl F. Supp. 2d 606, 612 (E.D. La. 1998)
(supervisor's actions were objectively reasdealvhere he relayed detainee’s request for a
wheelchair to medical personneldatold detainee that obtaing a wheelchair “depended on the
medical personnel’'s assessment of his need forWhile the consequences of Grimes’s reliance
in this case may have beentparlarly severe, Plaintiffs havaade no showing that would except
this case from the application of these principlearticularly, there is a paucity of evidence that,
at the time of Cleveland’s family’s complainGtimes, a layperson, should have recognized that
Cleveland was in need of medical cargdrel that providedy medical staff. See Bond228 F.
Supp. 2d at 920.

Therefore, the Sheriff Defendts’ Motion will be granted wh respect to Plaintiffs’
individual capacity Seatn 1983 claims against Grimes.

e. Official Capacity Claims
As Plaintiffs clarified in their Opposition tine Sheriff Defendants’ Motion, their official

capacity claims against Grimes and Gautreaatlehge (1) EBRPP’s policy of “abdicating” the
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Sheriff's duty to ensure adequate healthcarddfgrring entirely to PMS, and (2) the conditions
of confinement at EBRPP facimgmates with chronic conditionsThe Sheriff Defendants argue
that Plaintiffs’ claims implicate the actionsiaflividuals and do not show a “systematic failure”
at EBRPP. Additionally, the Sheriff Defendantgwse that Plaintiffs’ claims are based on unstated
or de factopolicies, but Plaintiffs havemade only general, conclusaifegations irsupport of the
existence of such policies and how they causeditiation of Cleveland’s constitutional rights.
Moreover, the Sheriff Defendantgyae that these allegations &edied by testimony concerning
procedures actually in place aBEPP. Plaintiffs argue that their claims are substantiated by
HMA's report and by the testimony of several Stiddefendants that they believed their duties
concerning any medical matter we@mplete upon referring it to PMS.

As the Court noted previouslylonell liability requires proofof four elements: (1) a
policymaker; (2) an official policy; (3) a coitstional violation; and (4) a violation of that
constitutional right whose “moving force” is “the policy or custoRidtrowski,237 F.3d at 578.
That is, to succeed in holding a municipality lam an “individual or episodic acts” case, the
plaintiff must demonstrate “a municipal employesubjective indifferencand additionally that
the municipal employee’s act ‘resedt from a municipal policy austom adopted or maintained
with objective deliberatendifference to the [plaintiff§ constitutional rights.”Olabisiomotoshp
185 F.3d at 526 (quotingare, 74 F.3d at 649 n.4¥ee also idat 529 (city was not liable where
the plaintiff failed to state a § 1983aah against any of its officers).

To maintain a conditions-of-confinement claianplaintiff must show1) a condition of a
pretrial detainee’s confinementathis (2) not reasonably reldt¢o a legitimate governmental
interest and that (3) violatedahdetainee’s constitutional rightSeeEdler v. Hockley Cty.

Comm'rs Courtp89 F. App’x. 664, 668 (5th Cir. 2014). A “condition of confinement” can be a
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rule, restriction, practice, or gene@ndition of pretrial confinementd.; Scott v. Moore 114
F.3d 51, 53 (5th Cir. 1997). “If the plaintiff seko base his or her constitutional claim on an
unstatedrule or policy, howeverthe plaintiff must show that or@ more jail officials’ acts or
omissions were sufficiently extended or pervasive, or otherwise typical of extended or pervasive
misconduct by other officials, to prowen intended condition or practiceNagle, 2016 WL
768588, at *9 (emphasis in original). For purposesuwifh a claim, a plaintiff need not show
deliberate indifference on the part of the municipaftge Duvall631 F.3d at 207 (“[A] plaintiff
must show deliberate indifferenoa the part of the municipality only in a case in which the
constitutional violation resulted from an episodict or omission of a state actor.”). The two
standards are similar a@rfrequently overlap.See Colbert v. City of Ban Rouge/Parish of East
Baton Rouge2018 WL 2224062, at *6 (M.D. La. May 15, 20183ecause of Plaintiffs’ failure
to plausibly pleadonell liability, Plaintiffs are unable to satisfy the pleading requirements of the
conditions of confinement theory.puvall.,, 631 F.3d at 208 (“The jufpund that Duvall's injury
was caused by a policy or custom of the CouAtthough the jury found thigact in response to
the court’s instruction on municipal liability under th®nell test, the jury’s finding satisfies the
need for such a showing in connectionthwithe underlying [conditions-of-confinement]
constitutional violation as well. . . . We seemeaningful difference between these showings. . .
. [W]e are convinced that the jury’s finding ofastom or policy under thraunicipal-liability jury
instruction satisfies the custom-or-policy element for purposes of the underlying constitutional
violation.”).

In Shepherd v. Dallas Countthe Fifth Circuit reviewed aappeal from a jury verdict in
a detainee’s favor, evaluatingcaunty’s argument that certaslaims were episodic-acts-or-

omissions claims concerning “specific acts of specific County employees,” rather than conditions-
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of-confinement claims challenging “County policy.” 591 F.3d 445, 452-53 (5th Cir. 2009). The
Fifth Circuit ruled thaShepheradvas “the rare case which a plaintiff deronstrated deficiencies
in the conditions of confineméethat amounted to punishment before he was adjudged guilty[.]”
Id. at 449. The Fifth Circuit described the neadyrfmonths of the plaintiff's detention, including
repeated requests by the pl#f and his family members for hypertension medication, very
limited treatment, and several “hypertensive emaegs” ultimately culminating in a debilitating
stroke. Id. at 449-50. The Fifth Cir¢ualso noted that the plaiff had provided “extensive
evidence on the jail's treatment of inmates withociic illness,” including an HMA report like the
one in this caseld. at 450-51. The Fifth Circuit opined:

Shepherd’s claim . . . does not implicate #tts or omissions afdividuals but the

jail's system of providing medical careitonates with chronic illness. His original

complaint contains the futheory of the case: Theilja evaluation, monitoring,

and treatment of inmates with chronic illness was, at the time of Shepherd’s stroke,

grossly inadequate due to poor or norsent procedures and understaffing of

guards and medical personnel, and the$eidacies caused his injury. Shepherd

relied on evidence showing that the inadégueeatment he received in a series of

interactions with the jail's medical systenevitably led to his suffering a stroke.

To demonstrate the existence of anawrfll condition, he presented extensive

independent evidence on the jail's treatment of inmates with chronic illness. This

evidence included a comprehensive aaéle report [by HM\] commissioned by

the County, [a] DOJ report, affidavits froemployees of the jail and its medical

contractor attesting to the accuracy apgl@ability of the reports, and a plethora

of additional documentary evidence. Frtms evidence, the court could reasonably

infer ade factgjail policy of failing properly to treat inmates with chronic iliness.
Shepherd591 F.3d at 453 (footnote omitted). The Fi@tincuit also ruled that the plaintiff had
demonstrated that “serious injury and death were the inevitable results of the jail's gross inattention
to the needs of inmates with chronic iliness” andhe absence of anggitimate penological or
administrative goal, that inattBon amounted to punishmend. at 454;see also Reed 95 F.3d
at 467, 469-70 (as ivhepherdthe plaintiffs alleged inadequgatreatment “in a series of

interactions with the jail's medical systentkiereby making a conditions-of-confinement claim,
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but, unlike inShepherdthey presented evidence of only aeath that took place in the jail four
months prior).

In the course of its analysis, ttf®&hepherdpanel observed that the district court had
dismissed the plaintiff's episodic acts claim becadusédad failed to “identify any jail employee
who had shown deliberate indifference to his pligigtiepherd591 F.3d at 450. The Fifth Circuit
upheld that ruling, observing that “no single indwval’'s error actually caes the hypertensive
decline into a stroke[.]id. at 453 n.2see also Sanchez v. Young Cty., Te866 F.3d 274, 281
(5th Cir. 2017) (upholding grant of summanglgment on episodic-acts-and-omissions claims but
remanding for consideration of conditis-of-confinement claims). Thehepherdpanel also
approved of the district court considering the plaintiff's claims under both theories and permitting
the one with evidentiary support to proce&hepherd591 F.3d at 452 n.1.

Preliminarily, the Sheriff of a parish has soat#igation to provide medical treatment for
those detained in a parish jalLandry v. E. Baton Rouge Par. Sheriff's Offie@14-0733 (La.
App. 1 Cir. 3/9/15)writ granted 2015-681 (La. 6/30/15), 168 So. 3d 3@8adipupo v. Austin
104 F. Supp. 2d 643, 653 (W.D. La. 2000) (“Sheriff Belt may be sued in his official capacity
because under Louisiana law, administration p&ash jail, including the obligations to provide
medical care for, feed and clottie prisoners, is the province oetBheriff of the parish.”). The
alleged separation of duties between PMS ardSheriff's Office, by itself, does not defeat
summary judgment on these claims.

Plaintiffs have expressly plate claims addressed in thlgection as chienging overall
conditions of confinement and/or a policy, not nhetee acts of individual officials as alleged
elsewhere in the Second Amended Complaifihe Court believes itppropriate to consider

Plaintiffs’ claims as pled rathéhan reject them, abe Sheriff Defendantsuggest, because their
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factual allegations are “of partiar acts or omissions of specifindividuals[.]” (Doc. 108-2 at

19). It was no obstacle to therlitions-of-confinement claims Bhepherdhat the plaintiff also

pled episodic-acts-or-omissionsichs based on the same events, and this Court would certainly
be permitted to analyze Plaintiffs’ allegationader both standards and let the theory with
evidentiary support procee&ee Shepher®91 F.3d at 452 n.1, 453 n.2.

Plaintiffs have adequately alleged arsilibstantiated the possible existence of
unconstitutional conditions of confinement comieg the treatment of chronic conditions.
While Plaintiffs’ showing is perhapess robust than that set forthShephergdPlaintiffs provide
more than general and conclusatiegations in support of thestaims, including the portions of
the HMA report concerning dtang, access to care and medioati and guidelines for chronic
care, as well as allegations in other cases comgemedical care at EBRPP. While it is true that
the HMA report was assembled following Clevelandéath, the sometimes severe and pervasive
deficiencies described in the report existed sufitty near the time of Cleveland’s death to permit
a reasonable jury to infer thaethhad also existed at the timeCleveland’s death and were one
cause of inadequate care antemiion that he allegedly rdged. Such matters are more
appropriately tested at trialah on summary judgment. The Cbalso does not lieve it fatal
that the Second Amended Complaint does netifipally list every event or document that
Plaintiffs will rely on in support of their claims.

The alleged policy concerning reliance on PMS is on less solid ground, however. Its
existence, extent, and effectsradess evidentiary supgdhan Plaintiffs’ oher official capacity
claims and, as the Court discussed previously, the Constigdimrallypermits correctional staff

to refer particular medicahquiries to medical professionasad rely on their judgmeng®ilinski,
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2015 WL 2250377, at *5yasquez226 F. App’x at 340Bond 228 F. Supp. 2d at 928pruill,
372 F.3d at 236.

For the foregoing reasons, the Sheriff Defendants’ Motion will be granted with respect to
Plaintiffs’ official capacity clains concerning officers’ reliance on PMS but denied with respect
to their official capacity clans concerning general conditionk confinement facing detainees
with chronic conditions.

f. ADA Claims

The Sheriff Defendants argueattPlaintiffs’ ADA claims aginst Gautreaux and Grimes
are subject to dismissal because PMS provéadthcare at EBRPP and Gautreaux, Grimes, and
their employees therefore could not have discriminated against or denied services to Cleveland.
The PMS Defendants argue that Plaintiffs’ ARKiIim against PMS fails because it made “every
reasonable accommodation to [Cleveland’s] allegjedbility,” as he di not need a wheelchair
and he had access to his medication. Plairddfgend that Cleveland was disabled; both prison
officers and medical staff knew bfs disability and refused to provide him with a wheelchair,
causing him unnecessary pain and limiting his s&d¢e his medicatiorgnd EBRPP had few or
no policies or procedures in place to comply with the ADA.

As this Court previously discussed, a defenddatlure to make reasonable modifications
necessary to adjust to the unique needs of disabled persons can constitute intentional
discrimination under the ADA, as failure to acaoodate may cause a prisoner to suffer more
pain and punishment than a non-disabled prisofdeveland 198 F. Supp. 3d at 746ee also
Hacker, 2016 WL 3167176, at *13 (“intentional drgmination” under ADA does not require a
showing of “personal animosity or ill will")¢f. Melton v. Dallas Area Rapid TransB91 F.3d

669, 672 (5th Cir. 2004) (“If the ADA requires reaable modification o0DART’s paratransit
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plan, the Meltons may have stated a prima facie case of discrimination and in which case we
assume that summary judgmentamor of DART would be inapprojate.”). A disabled person’s
failure to expressly “request” atcommodation is not fatal &m ADA claim where the defendant
otherwise had knowledge of the individwalisability and needs but took no acti@reer v.
Richardson Indep. Sch. Dis#472 F. App’x 287, 296 (5th Cir. 2012) (further stating that a
“balance” must be struck between a disablelividual’'s need to reqe accommodations when
limitations are not obvious or apparent andudlig entity’s duty to provide accommodations
without further notice).

Plaintiffs have set forth evidence from whicjugy could find satisfied the elements of an
ADA claim as set fortrsupra See42 U.S.C. § 12102(1)(A)Greer, 472 F. App’x at 296;
Pinkerton v. Spellingss29 F.3d 513, 519 (5th Cir. 2008). Concluding otherwise would require
the Court to decide disputed factual issud3efendants’ favor, which ¢hCourt cannot do at this
stage. The Court also conclsdbat the ADA claims against tB&eriff Defendants should persist,
as the Sheriff’'s Office has some responsibilitytfe overall provision ainedical care at EBRPP.
See suprasee alsdBailey v. E.B.R. Par. Prisor2014 WL 1404574, at *4 (M.D. La. Apr. 10,
2014) (governing authority of EaBaton Rouge Parish is mmsible for funding the medical
needs of prisoners confined at EBRPP, whileSheriff’'s Office is responile for overseeing or
supervising the manner in whichckumedical care is provided).

g. State Law Claims

Plaintiffs’ state law claims assert that t8beriff Defendants negligently: (1) refused to
permit Cleveland to use a wheelchair; (2) vieththeir own policies and procedures concerning
access to medical services; (3) failed to respon@dléweland’s family’s calls about his health;

(4) failed to have in place aggate protocols or facilities for the treatment of inmates with life-
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threatening illnesses; (5) failed to provide qute hospital access; (6) failed to transport
Cleveland to a hospital when fvas having chest pain and “heatbak symptoms”; (7) failed to
provide access to medical care while Clevelans maving a “heart attack” and assigned him to a
solitary cell for his safety; and (8) failed tmpide access to medical care when it was “obvious”
that Cleveland was having a medieatergency. (Doc. 87 at 21-22).

The Sheriff Defendants’ Motion contends thhése claims fail because none of these
Defendants had the “authority” approve the issuance of a wheealichCleveland “clearly had
access to medical services,” Grimes responded appropriately to calls from Cleveland’s family
members, there were procedures in place @wmmeg hospital referralleveland was seen by
PMS employees for heart attack symptoms ang assigned to a solitary cell by Bates (not a
Sheriff Defendant), and the SifeDefendants responded propettyhim defecating on himself.

The Court has addressed similar constitutional clauomg and the “extremely high”
deliberate indifference standard and subjective alestdte applied to those claims does not apply
to Plaintiffs’ state law claimsSee Breach v. Cope007-0917, 2007 WL 4327842 (La. App. 3
Cir. 12/12/07) (“Under Louisiam law prison authaiies owe a duty to pwide inmates with
reasonable medical care. However, unlike federal jurisprudence, there is no superimposed element
in that duty that the conduct amount to sonmgthmore than negligence.” (citation omitted)).
Notably absent from this portion of the Motioraisy case law describirige duties and standards
of care applicable to arof Plaintiffs’ state law @ims as distinct from Plaintiffs’ federal claims.
(SeeDoc. 108-2 at 40-43).

On the current record, the Coeannot find as a matter ofdehat the Sheriff Defendants
were not negligent. Again, the Sheriff Defendagénerally ask the Court to resolve disputed

factual issues or to determine as a mattémwiwhether Cleveland’s medical care was reasonable
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or adequate, which is generally inappropriate iatdtage. Additionally, as discussed previously,
both Gautreaux and Grimes have some resportgifoli overseeing the provision of medical care
at EBRPP, such that state law claims may lie against them vicaridbesgy.e.g., Cobb v. Jones
2015 WL 5794027, at *9 (W.D. La. O, 2015) (“Unlike its fedetacounterparts, Plaintiff's
Louisiana law claims provide for an impositionliability upon Deputy Ses’ employer, Sheriff
Jones, via the theory oéspondeat superior.”).

VI. CONCLUSION

Accordingly,IT IS ORDERED that Bridges’s Motion, (Doc. 104), GSRANTED, and
all of Plaintiffs’ claims against Bridges abdSMISSED WITH PREJUDICE .

It is FURTHER ORDERED that the PMS Defendants’ Motion, (Doc. 105)DiENIED
with respect to Plaintiffs’ claims against Befider Section 1983 and against PMS under the ADA.
The Motion isGRANTED in all other respects, and all ofaiitiffs’ claims against Ottesen,
Antoine, White, and Bates alHSMISSED WITH PREJUDICE .

It is FURTHER ORDERED that the Sheriff DefendantsMotion, (Doc. 108), is
GRANTED with respect to Plaintiffs’ Section 1983aghs against Grimes in his individual
capacity and Gautreaux in his individual capacity. This Motion iISGRANTED with respect
to Plaintiffs’ Section 1983 official capacity alas concerning officers’ reliance on PMS. This
Motion isDENIED in all other respects.

Signed in Baton Rouge, Louisiana, on August 17, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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