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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

BANK OF AMERICA, N.A.,
Plaintiff,
No. 15-CV-00778-JWD-EWD

VERSUS

TERYL EMERY DDS, LLC, and
TERYL EMERY,

Defendants.

RULING AND ORDER ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Before the Court is the Motion for Summakydgment (“Plaintiff’'s MSJ”), (Doc. 8),
filed by Bank of America, N.A. (“Bank of America,” “BOA,” “Lender,” or “Plaintiff”), and the
Defendants’ Opposition to and Cross Motion &ummary Judgment@efendants’ MSJ”),
(Doc. 11), submitted by Doctor Teryl K. Emery (“Dr. Emery” or “Guarantor”) and Teryl Emery
DDS, LLC (“Emery DDS” or “Borrower”) (collectigly, “Defendants”). In support of its motion
and in response to Defendants’ MSJ, Piitendered the Reply Memorandum in Further
Support of Plaintiff’'s Motion for Summary Jushgnt and in Opposition to Defendants’ Cross-
Motion for Summary Judgme(itPlaintiff's Reply”). (Doc. 18.)Similarly, to munter Plaintiff's

Reply and to strengthen their own dispositimotion, Defendants filed the Reply Memorandum
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in Support of Defendants’ Cross Motion for SuargnJudgment (“Defendants’ Reply”). (Doc.
19.)

In these four motions, Defendants and Pl#i¢ollectively, “Parties”) dispute a single
issue: whether Defendants are bound by thekted and Restated Loan Agreement (“Amended
Loan Agreement”), as well as the Security Agreement (“Security”), and Continuing and
Unconditional Guaranty (“Guaranty”) (collectively, “Amended Loan Documents”), that
modified the financial and sectyriparticulars of the Partieprior loan arrangement and that
Defendants indisputably executed in the sumof&015. For their part, Defendants deny this
contract’s validity, raising sundigefenses to its enforcement, including a lack of consent, an
offer’s revocation, and duress. However, once-@silblished principles of contract law are
employed, not one of thesefeeses withstands scrutifiyand the Amended Loan Documents
must be upheld as a matter of plain and unambigoonsact law. For this reason, as more fully

explained below, this Court GRANTS Plaffis MSJ and DENIES Defendants’ MSJ.

1. BACKGROUND

A. RELEVANT FACTS
1. Original Contract and First Default

On September 17, 2010, Dr. Emery formallgarporated Emery DDS, a limited liability
company domiciled at 5555 Essen Lane, SDitBaton Rouge, Louisiana 70809, and began
as—and remains—this corporation’s only membaer.3eC'Y OF STATE,

https://coraweb.sos.la.gov/CommercialSeAEommercialSearchDetails.aspx?CharterID=90466

L with the documents so plain adkar, this Court sees no need for oral argument on this matter.
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8 YBF52 (last visited on July 27, 201%®n July 1, 2010, Emery DDS executed a Project
Finance Term Loan Agreement (“Loan Agreem&ntiith Bank of America, a national banking
association headquartered in Charlotte, Norttola. (Doc. 1 at 1-2), in the principal amount
of $350,000, and described itself as a “promissmntg, security agreemeand guaranty, all of
which [were] to be construed together and lgdipon the parties.” (Do&-1 {f 1-2 at 1; Doc.
8-4 at 1;seeDoc. 11-2 1 1 at 1.) The Loan Agreerhprovided that Bank of America would
make advances to Emery DDS up to the laamount of $350,000 for the purpose of financing
the refurbishment and operation of Emery DD@afessional dental pregt, explicitly defined
in the Loan Agreement as thleroject.” (Doc. 8-1 1 4 at Doc 8-4 at 3, 12.) The Loan
Agreement contemplated a closing date for the Project and specifigdatmamonthly payment
was “not paid on or before the ninti"{@ay after the Payment Daddate charge [would] be
assessed on the account of [Emeryd)ir the indebtedness in amount equal to the greater
of: (a) $0.15 per dollar of any laiMonthly Payment, or (b) $15.00(Doc. 8-1 { 4 at 2; Doc. 8-4
at 4.) Emery DDS signed the Loan Agreement dy 34, 2010. (Doc. 1-1 at 12; Doc. 8-4 at 13.)
The Loan Agreement contained several ptiéevant provisionsAccording to its
seventeenth paragraph, Emery DDS granted Ba#knerica “a securitynterest in the
Collateral and the proceeds of the Colldtevasecure payment and performance of
indebtedness.” (Doc. 1-1 at 3; D&:4 at 4.) Later, “Collateralis defined as “all of the business
[and] personal property and business assddobwer[, Emery DDS], and, if applicable, any

Guarantor[, Dr. Emery], wherever located, and mowereafter acquired.” (Doc. 1-1 at 10; Doc.

2 Pursuant to Federal Rule of Evidence 201((){@ the case of publlg available documents
like corporate filings,” a court may take jedil notice of what the documents contakm.
Packing & Crating of Ga. LLC v. Resin Partners, [méo. CV415-256, 2016 U.S. Dist. LEXIS
11428, at *4 n.2 (S.D. Ga. Feb. 1, 2016).

3 The relevant documents appear as attaaksrte the complaint and Plaintiff's MSJ.
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8-1 95 at 2; Doc. 8-4 at 11r) great detail, the Loan Agreement identified several events as
triggering its default, including eéh“failure to make any paymeat the Indebtedness and, except
for a failure to pay at the maturity date, suatufe continues for 10 dayeter it first becomes
due.” (Doc. 8-1 1 7 at 3; Do8-4 at 6—7.) Additionally, as stat@u paragraph 24.A, it provided
that “upon the occurrence of an Event of Defd@imery DDS] and/or [Dr. Emery] shall have
thirty (30) days from the date of Lender’s weittnotice of default ...to cure the event of
default(s) set forth by [Bank of America] in thitice of Default.” (Doc8-1 § 7 at 3; Doc. 8-4
at 6-7.)

In its final two pages, the Loan Agreement further specified the Guarantor’s duty: “To
the extent applicable|laf the terms and conditions of tii@egoing sections of the Agreement
apply to each Guarantor . . ..” (Doc. 1-113+14; Doc. 8-4 at 14-15.) As it clarifies, “[e]ach
Guarantor is absolutely, unconditionally, joynéind severally guarantees the prompt payment
when due of all Indebtedness,” bound to “immagely pay to Lender[, Bank of America,] the
outstanding balance of all Indebtedness” upon thedBer’s failure to “pay all or any of any
Indebtedness when due.” (Doc. 1-1 at 13; ®4.at 14.) Dr. Emery signed this guarantee
portion of the Loan Agreement on July 2910. (Doc. 1-1 at 14; Doc. 8-4 at 15.)

To perfect its security interest, Bank of Arta filed a UCC Financing Statement with
respect to the Collateral specified in the Loame&gnent. (Doc. 1-2 at 1-3; Doc. 8-1 1 6 at 2;
Doc. 8-5 at 2—4.) The amount covered byltban Agreement was increased to $370,000 on
May 11, 2011, and to $401,500 on November 9, 2011. (D8cat 1-2; Doc. 8-1 1 8 at 3; Doc.
8-6 at 2—-3; Doc. 8-7 at 2Q0n November 28, 2011, Dr. Emery signed an additional guaranty
“[flor the purpose of inducing Bk of America . . . to make, extd, and renew a loan or loans,

other extensions of credit or financial accomnmates of any kind or nature whatsoever for the
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account of each Borrower . ...” (Doc. 1-4 at 1tD&1 10 at 3; Do@&-8 at 2.) On December
1, 2011, the project loan was converted torana@ent loan in the principal amount of
$424,264.61, with a term of 180 monthsadixed rate of interest &.45%. (Doc. 8-1 9 at 3;
Doc. 8-7 at 2-3.) Both Emery DDS, via Dr. Emeagd Bank of America, via its representative,
affixed their signature to this final disbunsent, change, and repayment schedule on that day.
(Doc. 8-7 at 3

Emory DDS defaulted under the LoanrAgment by failing to pay the monthly
installment due March 1, 2014 and each payment due thereafter. (Doc. 1-5 at 1; Doc. 8-1 1 11 at
4; Doc. 8-9 at 2.) Subsequbn invoking paragraph 24.A, Bank éimerica provided Dr. Emery,
in his capacity as Guarantor, and Emery DD$tsimole as Borrower, with a written notice of
default. (Doc. 8-1 11 11-12 at 4; Doc. 8-9 atP2gintiff gave Defendants an opportunity to cure
the total payment default of $75.246/40 by June 1, 2[idc. 8-1 7 12 at 4Doc. 8-9 at 2.) As
this letter warned Defendants, “[i]f you fail toypth[is] Past Due Amount on or before the Cure
Date [of June 1, 2015], Bank of America may ei@ any of its rights and remedies under the
[Loan] Agreement, including its right to accelte all amounts due under the [Loan] Agreement
and enforcement of any and all setyuinterests.” (Docl1-5 at 1; Doc. 8-9 &.) This missive is
dated May 1, 2015. (Doc. 1-5 at 2; Doc. 8-3atNeither Emory DD®or Dr. Emory tendered

any payments to cure the defdufDoc. 8-1 § 13 at 4.)

4 Defendants deny a default occurred. Howeveshasvn below, the default’s reality has no
effect on whether the Amended LoAgreement binds Defendants now.
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2. Post-Default Negotiations: Events Leadipto the Execution of the Amended Loan

Documents

On July 17, 2015, in an effort to addréisis default status, Dr. Emery proposed a
modification of the Loan Agreement. (Doc. 1-6laDoc. 8-10 at 2.[Having “looked at areas
that . . . [he] could cut back,” the propdsvould require a monthly payment of $3,200 per
month. (Doc. 8-1 § 14 at 4; Doc 1-6 at 1; Dot(Bat 2.) Bank of America, represented by Ms.
Brenda R. Temple, Vice President (“Templefgcepted this proposed scheme. (Doc. 8-1 | 15 at
4.) Accordingly, the Amended Loan Agreemeashbodying the modified payment schedule that
Dr. Emery had proposed, was promptly executed by Bank of Ameddcasde alsdoc. 11-4 at
1)

Dated and mailed on August 3, 2015, Dr. Entegeived the Amended Loan Agreement
on August 4, 2015. (Doc. 8-11 at 2; Doc. 11-4 at 1, 3, 7.) The Amended Loan Agreement set
forth the principal amount of the new loas $458,759.71, and stated that the amended loan
documents were intended to “restate and replace all Original Loan Documents in all respects
except to the extent that any of the Origibaan Documents were executed for the purpose of
granting the Bank a security interest in aoflateral owned by any Obligor, granting a
subordinated interest in a loar,guaranteeing the indebtednassl obligations of Borrower to
Bank.” (Doc. 1-7 at 1; Doc. 8-1 § 16 at 4-5; D8¢€l1 at 2.) By design, with the Amended Loan
Agreement, Plaintiff consented to the amentdechs that Dr. Emery had first proposed, (Doc. 8-
1 9 15 at 4), in his July email, (Doc. 1-6 abDigc. 8-10 at 2.) Significantly, the Amended Loan
Agreement identifies the date of its creatiowl &xecution as August 3, 2015, a date to which Dr.
Emery acceded on his own and Emery DDS’ behalf. (Doc. 1-7 at 1, 11; Doc. 8-11 at 2, 12.) On

that same date, Dr. Emery signed an authorizatidoorrow in the name of Emery DDS, (Doc.
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1-7 at 14-15; Doc. 8-11 at 15-16), as well &Sbkcurity, (Doc. 1-8 at 1-8; Doc. 8-1 {{ 18-19
at 5; Doc. 8-12 at 2-9), and Guarantee, (Ddg.at-1-10; Doc. 8-1 11 2@1 at 6; Doc. 8-13 at
2-11). As a matter of plain contract text, fmended Loan Documenbear a single date:
August 3, 2015.

Nonetheless, their receipt by Plaintiff did not occur on that date. Instead, having heard
nothing from Defendants soon after thisiract’s dispatch, on August 10, 2015, Temple
inquired by an email to Dr. Emery about thatss of the Amended Loan Agreement on August
10, 2015. (Doc. 11-2 5 at 2; Doc. 11-4 at 8.) Spadly, she wrote: “Rtase advise if you have
returned the signed modificaticlocuments sent to you on Augu&t’3(Doc. 11-4 at 3.) In
response, dated August 11, 2015, Dr. Emery wrote: “I am reading through the documents. Will
mail them tomorrow.”1d.)> Ms. Temple responded “Thank Youlti) However, on August 13,
2015, Dr. Emery sent an email to Temple stathmat he did not understand the document and
requesting an explanation from Temple. (Do€219.6 at 2; Doc. 11-4 at 5.) Via email, on
August 18, 2015, Temple advised Dr. Emery to “review the document with [his] attorney” and
informed him of the day—August 21, 2015—by which Bank of America “must have the
executed documents.” (Doc. 11-4 asée alsdoc. 11-2 § 7 at 2.) [Femple did not receive the
documents by that date, Dr. Emery was warnezt) Tfemple would instruct Bank of America’s
legal counsel “to move forward.” (Doc. 11-4 atség alsdoc. 11-2 § 7 at 2.)

Dr. Emery responded at 7:22 p.m. on Audl®; 2015. (Doc. 11-4 at 7.) He informed
Temple that “[m]y attorney has completedrgpibver the documents and has scheduled to meet
me tonight.” (d.) On August 20, 2015, Temple replied: “That’s good news. Please return the

properly executed documents today in the UR&Bpe that was included in the packaghd”; (

5> In Defendants’ MSJ and his affidavit, Emery gives a different construction of this
exchange.
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see alsdoc. 11-2 § 7 at 2.) Dr. Emery compliediwTemple’s request and mailed the signed
documents on August 20, 2015. (Doc. 11-2 § 7 &itply put, although Dr. Emery “believe[d]
he had no choice,” and though “not having been tbéetually speak with nor meet with his
attorney,” he admits to mailing the Amemdeoan Documents on August 20, 2015. (Doc. 1-1 at
2;see alsdoc. 11-2 | 7 at 2.) Temple receaivhe Documents on Friday, August 21, 2015.

(Doc. 11-4 at 25.)

3. Post-ExecutionEvents

On the same day, at 3:29 p.m., CounseDiefendants (“Emery’s Counsel”) sent a letter
to Temple’s inbox. (Doc. 11-4 at 10.) Via tihedest email, “revised Loan Modification
Documents were submitted on behalf of Dr. Emenygl’ &t 11.) Noting that she had been
“aware” that Dr. Emery “wrotéo you on August 13, 2015 requesfia review and explanation
of the documents submitted,” Emery’s Courg®@itinued: “On [sic] yesterday, without being
afforded the benefit of the requested revieihwany representative of Bank of America, Dr.
Emery, under duress, inadvertently submitted tigir@ documents without any explanation or
understanding of the documentdd.( see alsdoc. 11-2 8 at 2.) On behalf of Dr. Emery,
Defendants’ counseREVOKE [D], RESCIND[ED] and request[ed] that . . . [the Amended
Loan Documents] . . . BEOIDED so that Dr. Emery . . . [might] be afforded the opportunity to
negotiate a fair, equitable, and reasonable fivadiion to his loan.” (Doc. 11-4 at 11 (emphasis
and capitalization in originalgee alsdoc. 11-2 | 8 at 2.) This same attorney also submitted
proposed modifications to the Amended Ldagreement, including replacing the “Continuing

and Unconditional Guaranty” with a “Limited Guaranty.” (Doc. 11-4 at 10-11.)
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Temple responded to this request on Sunday, August 23, 2014t 25.) In brief,

Temple rejected the modifications to the Amended Loan AgreenieéntShe informed Emery’s
Counsel that Bank of America had “booked thengnded Loan] Agreement as [it was] executed
and received by [her] on Friday, August 21d.Y Temple added: “Since Dr. Emery ha[d] signed
and returned the [Amended Loan Docuntsg, he [was] nhow bound by those term$d’ ) If he
refused to “pay according to those terms, thank outside legal counsel will be instructed to
proceed with filing a collection suit against himd.( see alsdoc. 11-2 at 2-3.)

Emery’s Counsel replied on August 24, 2015. (dde4 at 26.) Therein, she insisted that
the Amended Loan Documents had beREVOKED .” (Doc. 11-4 at 26.) This email further
contended the contract had been “inadverteettgived” and that the vecation and receipt had
both arrived on August 21, 2015; no tistamp was appended or suggestket) Once more,
Emery’s Counsel described the Amended Loan Documents as “oppressive” and “executed under
duress.” [d.) Moreover, Emery’s Counsel characterizled proposed modifications as a counter-
offer. (1d.)

The Amended Loan Agreement stated that Emery DDS'’ first payment under the modified
payment plan was due on September 1, 2015. (D@at12; Doc. 8-11 &&.) Emery DDS failed
to make that first monthly payment. (Doc. & 22 at 6.) Accordingly, Bank of America notified
both Dr. Emery and Emery DDS of their défaunder the Amended Loan Agreemeid. [ 23
at 6.) Since that date, Defendants have rdissery monthly payment per the Amended Loan
Documents.Ifl. 124 at 7.)

On September 10, 2015, Temple sent a |&wt&r. Emery. The letter requested Dr.
Emery’s signature on a partialvision of the Amended Loan Agement due to the existence of

a “scrivener’s error” in itsecond section. (Doc. 11-4 at 29-84e alsdoc. 11-2 § 11 at 3.) At
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the time, Temple explicitly informed Defendants ttieg “letter shall servi® add to Section 2 of
the [Amended] Loan Agreement.” (Doc. 11-434t) However, “[a]ll other sections of the

[Amended] Loan Agreement shall remain in full force and effetd.) (

B. PROCEDURAL HISTORY
Bank of America filed Plaintiff's MSJ on January 11, 2016. (Doc. 8-1.) On February 1,
2016, Defendants’ MSJ arrived. (Doc. 11.) Bahldmerica submitted Plaintiff's Reply on

February 17, 2016. (Doc. 18.) Defendamsply came on March 2, 2016. (Doc. 19.)

C. PARTIES’ ARGUMENTS
1. Plaintiff's MSJ

In its dispositive motion, Bank of Ameriealvances a simple argument: “Because there
are no issues of material faotd because Bank of America idiad to summary judgment as a
matter of law, the Court should grant BankAmfierica’s motion for summary judgment.” (Doc.
8-2 at 2.) Necessarily, it begimgth the contracts at issue here. Thus, as a matter of
incontrovertible fact, Plaintiff points outah“[Defendants] executed the Amended Loan
Agreement and the Security Agreement on Augu2015”; “the repayment terms set forth in
the Amended Loan Agreement,” it adds, “were the [same] terms proposed by [Dr. Emery, on
behalf of Emery DDS] a&ér [he] had defaulted under the terofishe Original Loan Agreement.”
(Id. at 9.) With equal certainty, ¢he can be “no dispute that Guarantor [Dr. Emery] executed a
binding Unconditional Guaranty in which he guaranteed [Defendant’s] Obligations to Bank of
America.” (d.) Signed and executed on August 3, 2015, the Amended Loan Documents “are

binding on, and enforceable, agsti[Emery DDS] and [Dr. Emery]” under Louisiana law, which
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purportedly establishes that “unless specificddyied in pleadings, each signature on an
instrument is admitted and [the] holder thukesout [its] case by mere production of [the]
instrument.” (Doc. 8-2 at 9 (relying gdm. Bank v. Saxen&53 So. 2d 836, 842 (La. 1989), and
Dulin v. Levis Mitsubishi, Inc2001-2457 (La. App. 1st Cit2/20/02); 836 So. 2d 240, 345).)
Purely as a consequence of these interfackiocuments’ unambiguity, Emery DDS owes Bank
of America the amounts due under the Amended Loan Agreement, and Dr. Emery too “is liable
for [Emery DDS]’s breach of the Amendedan Agreement,” having “unconditionally
guaranteed [Emery DDSJ's obligationsld(at 9-10.)

With Defendants’ distinct budoncurrent responsibility estisshed, Plaintiff asserts an
absence of dispute can exist as to the finagoasequences of Defendsarfailure to remit a
cent since September 1, 2015. Simply put, “[Emery DDS] defaulted under the Amended Loan
Agreement by failing to pay the monthly installment due September 1, 2015 and each installment
due thereafter,” and that “[d]eise demand by Bank of America, neither [Emery DDS] nor [Dr.
Emery] have paid any amounts to cure [Emery DDS’] default under the Amended Loan
Agreement.” [d. at 10.) As it had done before, based on the Amended Loan Agreement’s
explicit formula, Plaintiff calculates “themounts owed” as $458,759.81 (unpaid principal),
$10,570.59 (interest), and $512 (late fees), fimtal of $469,842.30, “plumterest accruing
thereafter at the daily rate $66.90, together with late chargaiorney’s fees, expenses and
costs that accrued as of January 8, 2016tlzatccontinue to accrubereafter, until all
obligations of [Emery DDS &nd [Dr. Emery] to Bank oAmerica under the Amended Loan
Agreement are paid in full.’ld. at 9-11 (citing, among othelStewart & Stevenson Servs., Inc.
v. Superior Boat Works, IndNo. 94-2332, 1996 U.S. Dist. Lexis 12217, at *21-22, 1996 WL

470642, at *7-8 (E.D. La. Aug. 16, 1996), &id Grp./Equip. Fin., Inc. v. Airport Shuttle Inc.,
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No. 06-3272, 2008 U.S. Dist. Lexis 9807, at432008 WL 39369, at *1 (E.D. La. Feb. 11,
2008)).) In this case, then, according to Plaingifain contract language establishes Defendants’

responsibility for every penny owed purstitmthe Amended Loan Agreement.

2. Defendants’Arguments

In Defendants’ MSJ, Dr. Emery and Emery DE@tend that “therare genuine issues
of material fact as to the mers asserted by Plaintiff Bank America, and Plaintiff is not
entitled to judgment as a matter of law.” (D&d-1 at 1.) Additionally, Defendants claim that
“there are no genuine issues ofteral facts as to ffeir] claims, and . . . are entitled to judgment
as a matter of law.” (Doc. 11-1 at 5.) In gehelbefendants repeatedly invoke the “substantive
law regarding when a contract is formawler Louisiana Law,” specifically Articles 1927-29,
1757, and 1759 of the Louisiana Civil Cdd@oc. 11-1 at 5-6 (iernal quotation marks
omitted).)

Based on these provisions, Defendants make a series of arguments challenging the claim
that a valid contract was formed with regpiecthe Amended Loan Documents. The primary
argument raised is that Dr. Emery’s “delaygining [his and Emery DDS’] consent to Bank of
America’s [Amended Loan Agreement] befdreing threatened by [[Temple, that is not
accepting Bank of America’s initiafffer dated August 3, 2015 withinreasonable timeyas a
tacit rejection and/or refustd consent to the terms propodsdBank of America.” (Doc. 11-1
at 6 (relying on la. Civ. CobEe art. 1928).) Moreover, once Dr. Emery requested an explanation

of the terms in the Amended Loan Agreem@&ank of America’s refusal to explain the

® In this ruling, any and all refences to “Article” or‘Articles” are to pats of the Louisiana
Civil Code unless otherwise noted. In addition, ‘iO&ode” refers to théouisiana Civil Code.
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documents constituted as “bad faith” as forbidden by Article 1789(cfting LA. Civ. CODE art.
1759).)

After making these points, Defendants launébsdlade, arguing that the Amended Loan
Documents were only “inadvertently sent’Bank of America, “submitted under duress,” and
that properly revoked and rescinded by e®tio Bank of Ameda on August 21, 20194d( at 6—
7.) The support Defendants provide for tt@gocation argument that “[a]n offernot
irrevocableunder Civil Code Article 1928 may bevoked before it is acceptedlti(at 7 (citing
LA. Civ. CobEart. 1929).) As the offer made by aof America on August 3, 2015, did not
specify a period of time for acceptance, it wast‘irevocable,” and Cfendants “were within
their right to revoke their conditional acceptarbecause it had not been accepted when he
notified Bank of America tht it was being revoked.1d. at 7) Instead, on that date, Defendants
“[s]imultaneously submitted a counter-offer, i&jag the oppressive terms of [the Amended
Loan Agreement].” (Doc. 11-2 § 8 atske alsdoc. 11-1 at 2; Doc. 11-4 at 10-12.) For
evidence, Defendants cite to another Tenaptail: as the Amended Loan Documents had not
been “processed/accepted/booked” on Augus@a5, Dr. Emery’s attempted revocation, sent
on August 21, 2015, necessarily predates theri®é Loan Documents’ acceptance. (Doc. 11-1
at 3.Y In sum, because Bank of America did natc@pt the counteroffer of [Defendants] dated
August 21, 2015,” that no contract was formetiMeen Bank of America and Defendants. (Doc.
11-1 at 8see alsdoc 11-4 at 27.)

Separately, Defendants emphasize the sggmice of the September communications
from Plaintiff involving the so-callg“scrivener’s error.” In genelkadDefendants assert that this

communication, (Doc. 11-4 at 281), constituted a counteroffer in accordance with Article

"While Dr. Emery says different in the Defendam!SJ, (Doc. 11-1 at 3), the actual email
provided as an exhibit to this motisays otherwise, (Doc. 11-4 at 25).
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1943. (Doc. 11-1 at 7-8.) In Defendants’ views ttounteroffer extinguished any acceptance
inferred by their own submission of the Ameddsan Documents, the Parties having never

“agreed on the terms of the propddlJoan [m]odification.” (d. at 3;seealso Doc. 19 at 3.)

3. Plaintiff's Reply

In Plaintiff's Reply, Bank of America reiteratés core contentiorunder Louisiana law,
“the contracting parties’ consent is ‘estahkd through offer and acceptance.””(Doc. 18 at 2
(citing LA. Civ. CoDE art. 1927).) “[Alfter [Emery DDSHefaulted under the original Loan
Agreement, Defendants proposed to motliy Loan Agreement with a $3,200 monthly
payment. d. at 3;see also, e.gDoc. 8-2 at 4; Doc. 8-10 at Bank of America then “agreed to
that proposal and sent the Amended Loaoudeents to Defendants for execution,” which
Defendants then “executed and returned the Amended Loan Documents to Bank of
America.”(Doc. 18 at 3; Doc. 8-2 at 4; Docl1&-at 12.) As such, the application of two legal
principles was triggered on August 20, 2015: fifistlhen an offer is revocable, acceptance
‘made in a manner and by a medium suggested by the offer or in a reasonable manner and by a
reasonable medium is effective when traited by the offeree,” and second, “[a] binding
contract is formed upon the offeree’s acceptance.” (Doc. 18 at 3 (cKir@\L. CoDE art. 1935
andWoods v. Morgan City Lions Club88 So. 2d 1196, 1200 (La. App. Ct. 199%pe also,
e.g, Doc. 8-2 at 4; Doc. 8-11 aR.) Legally, “[a]fter a conti& is created through offer and
acceptance, the contract has ‘#ffect of law for the partiesnd may be dissolved only through
the consent of the piges or on grounds provided kaw.” (Doc. 18 at 2 (citing-A. Civ. CODE
art. 1983).) Accordingly, Defendés’ revocation was entirely iffective, for “[o]nly after Bank

of America received the executed Amendedh.®ocuments did Defendants unilaterally
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attempt to revoke/rescind the Ameddeoan Documents.” (Doc. 18 at$e alsdoc. 11-1 at

7; Doc. 11-2 | 7 at 2; Doc 8-11 at 12.) As nalitonsent to one more modification never took
place (Doc. 18 at 3 (citing, among othdesiarantee Sys. Constr. & Restoration, Inc. v. Anthony,
97-1877 (La. App. 1st Cir. 09/25/98); 728 So. 2d 398, 403)), the Amended Loan Documents
bind both Bank of America and Defendants.

Plaintiff then rejects Defendants’ duress &ordbearance arguments. As to the latter,
“[n]Jone of the conduct Defendants complalmout in their opposition amounts to physical
conduct or improper threats by Bank of Ameri¢he definition of “duress” under Louisiana
law. (Doc. 18 at 3—4.) As for the former, Defants “have not citechd cannot prove that a
signed, written forbearance agremrmhexists,” (Doc. 18 at See alsdoc. 11-1 at 6; Doc. 11-2 §
2 at 1-2), though the law requires tteatender’s oral promise to febear from enforcing a loan
must be in writing and signed Iapth the creditor and debtor to be enforceable, (Doc. 18 at 5
(citing Loraso v. JPMorgan Chase Bank, N.No. 13-4734, 2013 U.S. Dist. LEXIS 152325, at
*18, 2013 WL 5755638, at *6 (E.D. La. Oct. 23, 2013), @odintrywide Home Loans, Inc. v.
AndersonNo. 07-3353, 2010 U.S. Dist. LEXIS 98307, at *12-13, 2010 WL 3791909, at *5
(E.D. La. Sept. 20, 2010)).)

Lastly, Plaintiffs makes two more procedural points. FiBgfendants did not submit ‘a
separate, short and concise staenhof material facts as to veh the opponent contends there
exists a genuine issue to be trisdaccordance with Local Rule 56(bjd.(at 2 n.1.) As a result,

“Bank of America’s statement of materfakts is deemed admitted in its entirety(ld.) Second,

8 Defendants respond in kind, alleging that /i failed in every respect to controvert
Defendants’ Statement of Material Facts (Doc2),lJand claiming that “Plaintiff simply resorts

to conclusory statements.” (Doc. 1Bt As this Court has previously heRprter v. Dauthiey

No. 14-00041-JWD-RLB, 2015 U.S. Dist. LEXIS 170338, at *5-8, 2015 WL 9307270, at *2—-3
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“even if the Amended Loan Documents weoenehow revoked,” Bank of America contends,
“this simply means the original Loan Agreement and Additional Guaranty are operdtivat’ (
3 n.2.) Because “there is no dispttiat the original loan is in default[,] . . . summary judgment
must still be granted in favor of Bank Afmerica based on Borrowers’ defaults under the
original loan.” (d.)

In conclusion, the Plaintiff points out tHfiflhe only material Fact Defendants have
challenged is their consent to the Amended Lbaouments.” (Doc. 18 at 5.) Yet, “[a]ll of
Defendants’ arguments regardingitractual consent are legally e@neous and . . . [they] have
raised no genuine issue of material fagargling their consend the Amended Loan

Documents.” (Doc. 18 at 5.)

4, Defendants’Reply

In their final filing, aside from repeatirtbeir prior points, Defendants first deny the
relevance of their default under the originalloAs Defendants note, “Bank of America did not
bring an action alleging default tfe original loan agreement{Doc. 19 at 1.Rather, “[t]he
purported transaction that is thebject of this lawsuit is the . . . Amended Loan Agreeméht. (
at 12) Afterward, Defendants contest Bank ofekita’s assertion that “there is no writing
evidencing the period of forbearance granted . . . on the original loanld( at 2). Indeed,
based on the relevant evidence, prior to Au@ads 2015, “forbearance was already previously
voluntarily given to Defendant- with Bank of Americaensent’ (Id. (emphasis in original).)

The only reason they included the issuéoobearance in their first motion, (Doc 11),

(M.D. La. Dec. 21, 2015), the failure of partiedatiow the strict letter of the Local Rules
cannot negate or obscure the existenamaofested facts obvious from the record.
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Defendants explain, was “to shovatlthere was no default on the original loan and that they
were negotiating in good faithith Bank of Americaafter the voluntary period of forbearance,

to come to terms that were acceptable to all parti&k)” (

. DISCUSSION

A. GOVERNING LAW
1. Summary Judgment Standard

Per Federal Rule of Civil Procedure 56{aymmary judgment is appropriate “if the
movant shows there is no genuine dispute amyomaterial fact and ¢hmovant is entitled to
judgment as a matter of law.EB. R.Civ. P. 56(a)Wilson v. Tregre787 F.3d 322, 325 (5th
Cir. 2015) (quoting Rule 56(a)). A dispute is fgegne” so long as “the evidence is such that a
reasonable jury could return a verdict for the nowimg party”; a fact is “raterial” if it “might
affect the outcome of theuit under the governing lawAnderson v. Liberty Lobby, In&77
U.S. 242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1886é)also Ray v. United Parcel
Serv, 587 F. App’x 182, 186 (5th Cir. 2014). A coudnstrues all facts arelidence in the light
most favorable to the nonmovahiaverda v. Hays Cnty723 F.3d 586, 591 (5th Cir. 2013). In
response to another’s motion, the nonmovannhoarely on “[clonclusinal allegation and
details, speculation, . . . unsubstantiateskaions, and legalistic argumentatioflG Ins. Co. v.
Sedgwick James of Wask76 F.3d 754, 759 (5th Cir. 2002).

Still, “[w]hen both partie have submitted evidenoécontradictory facts,Boudreaux v.

Swift Transp. Co., Inc402 F.3d 536, 540 (5th Cir. 2005), a court is bound to “draw all

% In this ruling, any and all refences to “Rule” or “Rules” ar® one or more of the Federal
Rules of Civil Procedwr unless otherwise noted.
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reasonable inferences invta of the nonmoving partyReeves v. Sanderson Plumping Prods.
530 U.S. 133, 150, 120 S. Ct. 2097, 2110, 147 L. Ed. 2d 105, 122 (866Q)tso Andersod77
U.S. at 248 (emphasizing the irrelevance ofrijgproof or evidentiary requirements imposed by
the substantive law,” materiality “not a criteni for evaluating the evehtiary underpinnings of
[factual disputes]”). It thus cannot “make citatity determinations or weigh the evidence.”
Reeves530 U.S. at 150. This command—that ardistourt “eschew making credibility
determination or weighing the evidenc€3alhoun v. Johnsqr632 F.3d 1259, 1261 (D.C. Cir.
2011) (citingLathram v. Snon336 F.3d 1085, 1088 (D.C. Cir. 2003gcord, e.g.Flythe v.
Dist. of Columbia791 F.3d 13, 22 (D.C. Cir. 2015)—applies so long as the record retains
patches of reasonable ambiguity thatédhaot been artificially manufacture8See, e.g.Tolan v.
Cotton 134 S. Ct. 1861, 1866, 188 L. Ed. 2d 895, 901 (2014) (“[C]lourts may not resolve
genuine disputes of fact in favorthie party seeking summary judgment.”).

So constrained, by Rule 56, this Court nfigste credence to thevidence favoring the
nonmovant as well as thatidence supporting the moving pathat is uncontradicted and
unimpeached, at least to the extent that thiaieeee comes from disinterested witnesses.” 9A
WRIGHT, supra,§ 2529. To wit, although thiSourt “should review the record as a whole, it
must disregard all evidence favorable to thaevimg party that the juris not required to
believe.”Reeves530 U.S. at 15%kited in Havera723 F.3d at 591. Within the narrow domain
of Rule 56, summary judgment is hence inapproiid) if there are legitimate, not superficial
or frivolous, factual disputes that may afféoe outcome of the case under the applicable

substantive lawsee Andersqgm77 U.S. at 248, and (2) smtpas the nonmovant does not

exclusively rely on “some metaphysical doubt agveomaterial facts,” “conclusory allegations,

“unsubstantiated assertions,” or “a scintilla of evidentdtle v. Liquid Air Corp, 37 F.3d
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1069, 1075 (5th Cir. 1994). Significantly, under collitig state law, “[w]hen a contract can be
construed from the four corners of the instrameterpretation of the contract presents a
guestion of law that can becdded on summary judgment’bung v. Tolintinp26 So. 3d 835,
838;see also, e.gSims v. Mulhearn Funeral Homiec., 2007-0054 (La. 05/22/07), 956 So. 2d

583, 590.

2. General Principles of Louisiana Contract Law

Under Louisiana law, “a contract is defthas an agreement by two or more parties
whereby obligations are createdodified, or extinguished.” A. Civ. CobE art. 1906see also
Elder v. Elder & Elder Enterprises, Ltd6-0703, p. 3 (La. App. 4th Cir. 01/11/07), 948 So. 2d
348, 351. More precisely, four elements are nece$satiie confection o valid contract: (1)
the parties must have the capacity to cont{@¢tthe parties must freely give their mutual
consent to the contract; (3) tharties must have a cause aagen for obligating themselves; and
(4) the contract must have a lawful purpdsgraffia v. NME Hospitals, In®43 F.2d 561, 565
(5th Cir. 1991). Per Article 1927, “[a] contracf@med by the consent tie parties established
through offer and acceptance ALCiv. CoDE art. 1927 Peironnet v. Matador Res. CQ012-
2292 (La. 06/28/13); 144 So. 3d 791, 806.

Crucially, neither an offer nor acceptance must take a particular form to be effective.
Rather, “[u]nless the law prescribes a certain formality for the intended contract, offer and
acceptance may be made orally, in writing, oabffon or inaction that under the circumstances
is clearly indicative of consentghd “[u]nless otherwise specifiedtime offer, there need not be
conformity between the manner in which tiféer is made and the manner in which the

acceptance is made.ALCiv. Copk art. 1927 Read v. Willwoods Cmty2014-1475 (La.
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03/14/15); 165 So. 3d 883, 887. But “an acceptance raataardance with thierms of the offer

is deemed to be a counterofferA.ICiv. CopEk art. 1943 Brandner v. Staf-Rath, L.L.CL0-778

(La. App. 5 Cir. 04/26/11); 64 So. 3d 812, 816c@®nreated, a contract may only be revoked by
mutual consent of the partiesy.ICiv. CoDE art. 1983 Guarantee Sys. Constr. & Restoration,
Inc., 728 So. 2d at 403, and its interpretation requtresdetermination of the common intent of
the parties,” Ia. Civ. CoDE art. 2045, as constricted by thiain document’s four corners.

The Civil Code codifies two types of contracBy definition, “[a]n offer that specifies a
period of time for acceptance is irrevocable duthmg time,” and “[w]hen the offeror manifests
an intent to give the offeree a delay within whio accept, without specifying a time, the offer is
irrevocable for a reasonable time ALCiv. CoDE arts. 1928Ritter v. Exxon Mobile Corp2008
1404 (LA. App. 4 Cir. 09/09/09); 20 So. 3d 540, SMfyers v. Burger King Corp618 So. 2d
1123, 1126 (La. Ct. App. 1993). Defined in the negatllegther proposalthat do not fit this
definition are revocable “befe . . . [being] accepted.’ALCiv. CoDE arts. 1930Aloisio v.
Christina 2013 0676 (La. App. 1 Cir. 02/03/14); 146 So. 3d 564, 566.

The Civil Code provides different rules fitre acceptance of revodaland irrevocable
offers. “An acceptance of an irreatde offer is effective whereceivedby the offeror,” while
acceptance of a revocable offer, “made in a maand by a medium suggested by the offer or in
a reasonable manner and by a reasonable medium, is effectivérartmmittedby the offeree.”

LA. Civ. CoDE arts. 1934-35 (emphases addé&ant v. Hogan2003-2424 (La. App. 1 Cir.
10/29/04), 897 So. 2d 68, 71. A revocation of a revocable offer is effective when received by the
offeree, so long as receipt occurred prior to acceptamc€i. Cope art. 1937 Aloisio, 146

So. 3d at 566. The next article caimis the relevant definition tfiese Articles’ chosen verb,

“received”: “A written revocationrejection, or acceptance is re@x when it comes into the
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possession of the addressee or of a person authbgz&ch to receive it, owhen it is deposited
in a place the addressee has indicated as d&ce fibr this or similar communications to be
deposited for him.” . Civ. CoDE art. 1938 Ambrose v. M & M Dodge, Inc509 So. 2d 444,
447 (La. Ct. App. 1987).

Even if all the foregoing hurdles have been crossed, “[c]lonsent may be vitiated by error,
fraud, or duress.” A. Civ. CoDE art. 1948]n re K.L.A, 2015-1410 (La. 6/30/2015); 172 So. 3d
601, 606 n.7. Typically, “duress” means no more thathf@at of harm made to compel a person
to do something against his or her will or judgrti or, more specifically, “a wrongful threat
made by one person to compel a manifestadif seeking assent by another person to a
transaction withouteal volition.” Leonard v. Reeveg2011 1009 (La. App. 1 Cir. 01/12/12); 82
So. 3d 1250, 1261. As Article 1958 more narrowly defihefor a threat tqualify as duress, it
must be “of such a nature as to cause a realofesy of unjust andansiderable injury to a
party’s person, property, or reputationA.ICiv. Cope art. 1959M.P.W. v. L.P.W.2013 0366

(La. App. 1 Cir. 11/01/13); 136 So. 3d 37, 45.

B. APPLICATION
1. Four Corners Analysis

With the Parties focused on two relatpeestions central testablishing the
enforceability of the Amended Loan Docunmertwhether Defendants consented and, if so,
whether their consent predatibeir attempted revocation—pldew provides a plain answer:
before Defendants’ attempted rescission wasived, those accords had become fully binding

contracts voidable only witthe Parties’ “mutual consentW. N. Bergeron & Sons v. Caldwell

Sugar Co-op, In¢.340 So. 2d 1054, 1056 (La. Ct. A{®76). Once consent has been
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communicated “orally” or “by actionor inaction . . . clearly indicatevzof consent,” a contract is
born, and any obligations enumerated thegain the force and effect of lawaLCiv. CODE art.
1927;Petrohawk Props., L.P. v. Chesapeake Louisiana, 682 F.3d 380, 388 (5th Cir. 2012).
And once awritten acceptance “comes into possession ofti@ressee or of a person authorized
by him to receive it” or “depositeit a place the addressee has indidats the place for this . . .
communication to be depositéthe same bond has formeda ICiv. CoDE art. 19385see also
Hanger One MLU, Inc. v. Unopened Succession of Rpg8r$20 (La. App. 2 Cir. 04/16/08);
981 So. 2d 175, 180. These principles guide@uart—and ultimately leave no room for
complication.See ScenicLand Constr. Co., L.L.C. v. St. Francis Med Ctr, 4bd47 (La. App.
2 Cir. 07/26/06); 936 So.2d 251, 251 (“When a conisastibject to interpretation from the four
corners of the instrument, without the necessitgxfinsic evidence, thaterpretation is a
matter of law.”).

As a matter of indisputable fact, evidendgdthe barest and cleatecontractual text,
Defendants executed the Amended Loan Docusnen August 3, 2015. (Doc. 1-7 at 11; Doc. 1-
8 at 7; Doc. 1-9 at 8; Doc. 8-11 at, 115; Doc. 8-12 at 8; Doc. 8-13 atsee also, e.gDoc. 11-2
at 2; Doc. 11-4 at 1, 3, 7.) By so signing, even after August 3, 2015, had {e3seBmery
pegged their date of execution as August 3, 2018xpessly stated on tieéeventh page of the
Amended Loan Agreement and pages eight of dwi®ty and Guarantee. (Doc. 1-7 at 11; Doc.
1-8 at 7; Doc. 1-9 at 8; Doc. 8-11 at 12, D@&c. 8-12 at 8; Doc. 8-13 at 9.) Equally
incontrovertibly, Dr. Emery explicitly promisdd mail the executed contract to Plaintiff on
August 11, 2015, (Doc. 11-4 at 5), a promise “indveat. . clearly indicative of consent,’AL

Civ. CoDE art. 1927. Regardless, in the languagAntitle 1937, the Amended Loan Documents

101t is, in fact, quite clear that the Amemtleoan Documents were signed after August 3, 2015,
as they were not received until August 4, 20d&sed on Temple’s email. (Doc. 11-4 at 3.)
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were finally “deposited in a place”—a UPS baxan overnight envelope, duly marked—*"the
addressee[, Temple,] ha[d] indicated as the diacthis . . . communication to be deposited” on
August 20, 2015. (Doc. 11-1 at 2, 6-7; Doc. 11-4,at.) At the latest, the Amended Loan
Documents came into Bank of America’sspession sometime on August 21, 2016. (Doc. 11-1
at 2, 6-7; Doc. 11-4 at 1, 7.) In fact, e\@n Emery concedes the signed Amended Loan
Documents were “returned to” Bank of Anea” on August 20, 2015; though “inadvertently
sent,” the signed Amended Loan Documents wispatched in the manner specified by Temple
hours, if not days, before Emery’s Counsel présssingle key. (Doc. 11-1 at 2, 7; Doc. 11-2 at
1 7 at 2.) Based on these unquestionable facés;dardance with Louisiana’s contract regime,
see suprdart lll.A.2, Defendants’ consent wasegffed by his post-dated signature on the
Amended Loan Documents on August 3, 2015tapromise to send the signed documents
emailed to Temple on August 11, 2015, or bygdteing of the UPS envelope in a designated
receptacle on August 20, 2015. By virtue of anyhefke distinct actions, Dr. Emery transmitted
Defendants’ consent to the Amended Loan Docum&ets.also, e.gVidrine v. J & J
Exterminating Cq.09-285 (La. App. 3 Cir. 10/07/090 So. 3d 585, 590 (finding no error in
trial court’s conclusion that a gg’s signature on a form served as “demonstration of . . .
consent” for purposes of Article 192 Boudreaux v. Vankerkhove007 2555 (La. App. 1 Cir
08/11/08); 993 So. 2d 725, 731 (“The signatures op#rées in the written agreement . . . is
evidence of their consent te contract . . . .")Spiers v. Seal26 So. 2d 631, 634 (La. App. 1st
Cir. 1982) (finding acceptance to have been gimethe same date that two parties signed the
pertinent agreement). In the end, when thedad facts are distilled)efendants’ consent was

duly provided, and three nevontracts were formed.
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In spite of the foregoing analysis, a fourth gibke date for the consent’s receipt logically
exists: August 21, 2015, the date opehich the Amended Loan Documents arrived in Temple’s
office. Admittedly, Emery’s Counselmailed Temple in an attemijot revoke the contract on the
afternoon of that very day;@uably, Plaintiff had rendered thaffer irrevocable by allowing
Defendants until August 21, 2015, to return theefoed Loan Documents pursuant to Article
1928. (Doc. 11-4 at 7, 1%ge alsddoc. 11-2 at 2.) Based on these facts—that the Amended
Loan Documents were received on “the same @aythe rescission was sent, and that the offer
was irrevocable until August 21, 2015—Defendants deny binding and effective consent was ever
imparted. Aside from the fact that Defendants’ consent had already been transmitted and
received by several different means, both comtestoverlook key legahtts. First, the term
“same day” is not synonymous with “same time’equal to “right before,but “same day” is all
that Defendants have so far said. Unfortunatdhgent proof that the recessionary email arrived
before the Amended Loan Documents came iamntiff’'s possession, thiermer could not be
effective as a matter of law, regardlessvbkether or not the Amended Loan Documents
constituted an irrevocable offer. While Defenttaneeded to provide some such temporally
significant evidence to meet their burden under B6lenot even the requisiscintilla has been
proffered, and this particulattack must fail. Second, Defemds overstate the import of
Temple’s original extension. True, “[a]n offelathspecifies a period dime for acceptance is
irrevocable during that time,”A. Civ. CobEk art. 1928, but that “period of time,” per Temple’s
email, expired at midnight on August 20, 2015, (Doc. 11-4 at 7). By August 21, 2015, the offer
thus became revocable, and acceptance of a revocable offer is “effective when transmitted by the

offeree,” LA. Civ. CoDE art. 1935. By August 20, 2015, Dr. Emery had already dotke so.

11 A final argument, unexplored by Plaintiff, milies against Defendants’ position. To the extent
the Amended Loan Documents reflected thengjes to the Loan Agreement proposed by Dr.
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2. Defendants’ Remaining Arguments

None of Defendants’ folit counter-arguments, both for their own dispositive motion and
against Plaintiffs MSJ, undernerthis sensible conclusion.

First, Temple’s simple threat to exerceseery legal option already authorized by the
original loan upon Defendants’ alleged ddfaimply cannot constitute “duress” under
controlling law. As Article 1962 simply states, “[direat of doing a lawfuhct or a threat of
exercising a right does hoonstitute duress.”A. Civ. CoDE art. 1962 Tate v. Woman'’s Hosp.
Found, 2010-0425 (La. 01/19/11); 56 So. 3d 194, 1981sequently, “it is not duress to
institute or threaten to institute civil suits,take proceedings in court, or for any person to
declare that he intends to use the courts whéoaimsist upon what he beves to be his legal
rights.” Southmark Props. v. Charles House Coifal2 F.2d 862, 876 (5th Cir. 1984);cord,

e.g, Bd. of Comm’rs v. Turner Marine Bul&29 So. 2d 1278, 1282 (La. Ct. App. 1993). Fatally
for Defendants’ case, Temple and Bank ofekima did no more, Temple only promising to
invoke the Amended Loan Documents’ rehes for Defendants’ apparent breaShke, e.g.
Sumrall v. Ricoh USA, IndNo. 15-00061, 2015 U.S. Dist. LEXIS 101672, at *19, 2015 WL
4644328, at *8 (M.D. La. Aug. 4, 2015) (observing thailer Louisiana lawthe threat of a

lawful activity did not constitute duressQomeaux v, Entergy Cor®8-451 (La. App. 5 Cir.

Emery on July 17, 2016, (Doc. 1-6 at ityeflected Bank of America'sonsento Dr. Emery’s
own offer. If so viewed, then the requisite contraadtrelationship arose when Bank of America
first sent the Amended Loan Document®to Emery on August 3, 2015. However, if the
Amended Loan Documents differed in any widngy would constitute a counter-offer, and
Defendants’ consent would still have been nesguito bind the Parties. As this Court has
concluded, Dr. Emery imparted his condesfore rescission veaever attempted.

12 pefendants have raised no questions abeugjttarantee’s validity or the Amended Loan
Agreement’s attorneys’ fees provision.
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04/14/99); 734 So. 2d 105, 107 (“Lowsra appellate courts havddhéhat financial strait does
not constitute duress.”).

Second (and relatedly), the fact that Tenaid, therefore, Bank of America urged Dr.
Emery to sign despite his apparent unéetyaabout the agreement’s pivotal teffgoes not
equate to “bad faith,” as defd by Article 1759. Rather, undsvuisiana law, “[a] person who
signs a written contract is presumed to kntsxcontents and cannavoid its obligations by
contending that he did not readthiat he did not understand it, that the other party failed to
explain its meaning.Carter Logging, L.L.C. v. Flynm4,188 (La. App. 2 Cir. 04/08/09); 7 So.
3d 195, 198. As such, based on well-settled jurisproeleDr. Emery alone bore the duty to have
the Amended Loan Documents examined byokna counsel prior to its execution, and he
cannot now avoid the consequences of doingysthirusting blame for their ignorance onto
Plaintiff via Article 1759 See, e.g.Tweedel v. Brasseau#33 So. 2d 133, 137 (La. 1983);
Murphy v. Husseyl17 La. 390 (La. 1906). Stated dittatly, as no party may “avoid its
[contractual] obligations by comntding that he did not read it,ahhe did not understand it, or
that the other party failed txglain its meaning,” another’s uniNingness to explicate a clause
or clarify a misunderstanding cannot be thedkof “bad faith” pohibited by Article 1759.

Dulin, 836 So. 2d at 345ge also Griffin v. Lago Espanol, L.L.0Q-2544 (La. App. 1st Cir.

2/15/02); 808 So. 2d 833, 840.

13 According to Bank of America, it did motean ignore Defendants’ concerns. While it may
not have explained the contractDr. Emery, it did urge her wonsult an attorney and granted
her additional time to send the exemiagreement. (Doc. 11-4 at 7.)
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Third, the fact that the Amended Loan Documents had not yet been “b&basdif
August 21, 2015, (Doc. 11-4 at 25), has no effecthat contract’s legal existence. Once
Defendants gave their consent, a binding @lian had been formed and consummated in
accordance with Article 1906. Indeed, as Tamgxplained, by August 23, 2015, the Amended
Loan Documents had already been “booked . thegwere executed and received by me on
Friday, August[] 21.” (Id.) As the Civil Code recognizes mther requirement, by precedent and
statute, this Court is bourd apply the Amended Loan Documents’ unambiguous imp&ee,
e.g, Blue Cross & Blue Shield Mut. Blue Cross & Blue Shield Ass’h10 F.3d 318, 325-26
(3d Cir. 1997).

Finally, whether or not Dr. Emery madea@unteroffer on August 21, 2015, is irrelevant.
Per biding law, his signature on and trarssmon of the Amended Loan Documents had
engendered a legal relationship, evidch could be dissolved onivith the Parties’ mutual
consent, before that offer was ever made. At best no more than an offer for another amendment,
Dr. Emery’s email could not nullify a contractedidy signed and receivdd.fact, for the same
reason, the September 10, 2015, letter sent by Bafiknefica and seeking to correct Section 2
of the Amended Loan Agreement was no couwfter. Instead, it sought “to add to” a single
section and left every otherguision undisturbed. (Doc. 11-4 3t.) The agreement had already
been forged, binding each party to its termshthat letter, Plaintiff evinced no intent “to

extinguish the original obligation.”A.Civ. Cobt art. 1880. On this point the law is crystal clear:

14 As part of this argument, Defendants defineoked” as identicalo “processed” and
“accepted.” (Doc. 11-1 at 3.) Unfortunately, rejass of whether or not these words are
colloquial synonyms, Defendantsdmsent had already been giv&ee suprdart 111.B.1.

15 Of course, a contract may still failrfa variety of reasons, including dureSee suprdeart
l11.A.2. Defendants, however, have invoked onlg ttefenses of duress and bad faith and argued
for a lack of consent.
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“Mere modification of an obligation, made without intentioretginguish it, does not effect a

novation.”ld. art. 1881. The old contract remainbihding Plaintiff and Defendants alik&.

IV. CONCLUSION

By his own choice, Dr. Emery committed Defendants to the terms of the Amended Loan
Documents in the summer of 2015. With hgnsiture affixed and with knowledge of the
contracts’ particulars presumed under govegmaw, every paper sig—the Amended Loan
Agreement, Security, and Guaranty—must be deemed binding on and enforceable against Dr.
Emery and Emery DDS. Accordingly, this Co@GRANTS Plaintiff's Motion for Summary
Judgment, (Doc. 8), and DENIES Defenda@gposition to and Css Motion for Summary
Judgment, (Doc. 11).

Signed in Baton Rouge, Louisiana, on July 28, 2016.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

18 | ogically, therefore, unless Dr. Emery sigraftion the scrivener’s error, the correction
proposed therein has no legaleff at this time. What is good for the goose is good for the
gander.
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