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UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

NICHOLE LYNN BAXTER

CIVIL ACTION
VERSUS

NO. 16-142-JWD-RLB
JASON MICHAEL ANDERSON, ET AL.

RULING AND ORDER

On October 12, 2017, a pretrial conference fwald. At that conference, the Court
addressed the Plaintiff’s Motidn Limine (Doc. 87). For oraleasons assigned, the motion was
granted in part, denied in paaind deferred in part. (Doc. 90.)

The Court hereby supplements its oral reaseith the following written reasons. The
Court will first describe the evidence or arggmhsought to be excluded and will then briefly
summarize its ruling on that issue.

1. MOTIONINLIMINE NO. 1
A. Evidence/Argument Sought to be Excluded

Amounts received or benefits available froatlateral sources such as health insurance
benefits, workers compensatiorsimance benefits, oany other source ofeimbursement for
medical expenses or compensation for injurigglamntiff including but notimited to: disability,
social security, retirement, dvledicare benefits, whether or not applied for or received by the
plaintiff. Further, that the plaatiff has received, has been entitl® receive, will receive or will
become entitled to receive, benefits of any kindharacter from a collateral source, including
but not limited to, benefits frooollateral insurance coverage, victims' assistance, social security

or gratuitous benefits.
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B. Ruling
Defendants represent that they do notridte introduce evidence concerning any such

collateral source. This motion is theref@ENIED ASMOOQOT.

2. MOTION IN LIMINE NO. 2
A. Evidence/Argument Sought to be Excluded
Mention of or reference to medical expensegually incurred” or "actually paid" by the
plaintiffs. (sic)
B. Ruling
The parties represent that theguld work on a stipulation teesolve this motion and that
it would consequently not be assue at trial. Further, Dafdants represent that they do not
disagree with the principle @b the measure of damages foedical expenses is the amounts
incurred rather than what the health caraetually pays. Accordingly, this motion BENIED
ASMOQOT. Ifthere is a problem on this issue beforal t{the parties shouldring it to the Court’s

attention.

3. MOTIONINLIMINE NO. 3
A. Evidence/Argument Sought to be Excluded
Impeachment of the plaintiff on any mattersohlare collateral to this lawsuit and which
are not relevant or germane to tblaims of plaintiff or defensedleged by the defendants, without

first demonstrating to the satisfaction of the Gaupredicate for the relevancy of such matters.



B. Ruling
This motion iISDENIED. The Court cannot issue idaance a blanket ruling excluding
all such impeachment material without knowing wteatt material is or the context in which it
will be offered. The Court will rule on specific @otions to particular impeachment material at

trial.

4. MOTIONINLIMINE NO. 4
A. Evidence/Argument Sought to be Excluded
Preclude evidence or testimony pertaining towmatey referrals to healthcare providers.
B. Ruling
The motion iISGRANTED IN PART andDENIED IN PART. The motion is granted in
that payments to healthcare providerdbgintiff's counsel a collateral source§ee Francis v.
Brown 95-1241 (La. App. 3 Cir. 3/20/96); 671 Sl 1041, 1047-48. The motion is denied in
that the collateral source rule does not applhattorney-negotiated rdecal discounts from a
healthcare provideHoffman v. 21st Century N. Am. Ins. C2014-2279 (La. 10/2/15); 209 So.
3d 702, 706-07. The motion is also denied iat tthe Defendants are entitled to ask whether
Plaintiff was referred to his health care provitgthis attorney, as this relevant and not unduly

prejudicial.

5. MOTIONINLIMINE NO.5
A. Evidence/Argument Sought to be Excluded
Motion to limiting the testimonyf defense expert J. Stuarbdd from offering any opinion

at the trial of this matter with regarde economic loss of earning capacity.



B. Ruling
The motion iISGRANTED IN PART andDENIED IN PART. The motion is granted in
that Plaintiff represents thateslis not seeking loss of future eeag capacity or wages, so Mr.
Wood is not permitted to testify dhese issues. However, the motion is denied in that Mr. Wood

can testify as to past lost wagas,Plaintiff is making this claim.

6. MOTIONINLIMINE NO. 6
A. Evidence/Argument Sought to be Excluded

Any and all references to vocational rehabilitation specialist, Stephanie Chalfin in the

expert report of J. Stuart Wood.
B. Ruling

The motion iIDENIED. Federal Rule dEvidence 703 provides:

An expert may base an opinion on facts dada the case théhe expert has been

made aware of or personally observedejxperts in the particular field would

reasonably rely on those kinds of facts dada forming an opinion on the subject,

they need not be admissible for the opinioe admitted. But if the facts or data

would otherwise be inadmissible, the propanef the opinion may disclose them

to the jury only if their probative valu@ helping the jury evaluate the opinion

substantially outweighs #ir prejudicial effect.
Fed. R. Evid 703. Here, economists like J. BtMWéood would reasonably rely on information
from vocational rehabilitation specialists likeeBhanie Chalfin in forming their opinions, so
Chaflin’s testimony and report neadt be admissible. Moreover,avif that ween't the case,
the probative value of Wood'sdttmony (which is high) substaally outweighs any prejudicial
effect. Lastly, as the Fifth Circuit has stated:

Nevertheless, “[a]s a general rule, questiaiating to the bases and sources of an

expert's opinion affect theveightto be assigned that opinion rather than its

admissibilityand should be left for éhjury's considerationJnited States v. 14.38
Acres of Land, More or Less Situated in Leflore Couyf-.3d 1074, 1077 (5th



Cir. 1996) (emphasis added) (internal qtiotss and citations omitted). It is the
role of the adversarial stem, not the court, to highlight weak evidence:

As the Court inDaubert v. Merrell Dow Pharmaceuticals, In6Q9
U.S. 579, 113 S. Ct. 2786, 125 d.Ed 469 (1993)] makes clear, . .
. the trial court's role as gatekeeper is not intended to serve as a
replacement for the adversary system: “Vigorous cross-
examination, presentation ofomtrary evidence, and careful
instruction on the burden of proafe the traditional and appropriate
means of attacking shaky but admissible evidence.”

14.38 Acres of Land0 F.3d at 1078 (quotingaubert,113 S. Ct. at 2798).

Primrose Operating Co. v. Nat'l Am. Ins. C882 F.3d 546, 562 (5th Cir. 2004). Thus,

Plaintiff's arguments should more appropriatee pursued in cross-examination.

7. MOTIONINLIMINE NO.7
A. Evidence/Argument Sought to be Excluded

Testimony, arguments, opinions or evidence parigito the list of documents reviewed
by J. Stuart Wood in generating arpert report for the defense.

B. Ruling

The motion iIDENIED, for the same reasons artidelad in the previous ruling.

8. MOTIONINLIMINE NO. 8
A. Evidence/Argument Sought to be Excluded
A. Questions calling for privileged infoation under the attorney and client, physician

and patient, psychotherapist and patient, or calmsand client, or marital communications
privileges.

B. The assertion of any privilege.



B. Ruling
The motion iSDENIED. The Court cannot issue suclblanket ruling ina vacuum and
without hearing a specific question that is objectionable. Further, Defendants represent that they

do not intend to ask for privilegadformation, so this motion is moot.

9. MOTIONINLIMINE NO.9
A. Evidence/Argument Sought to be Excluded
Mention of or reference to iehts currently or previously represented by counsel in
unrelated matters, and legal services pr@ddy counsel in unrelated matters.
B. Ruling
The motion iIDENIED IN PART in that references to Plaintiff's other accidents may be
relevant and admissible. The Court will ruletbase on a question by question basis. See Ruling
on Motion in Limine #13. The motion GRANTED in that references to other legal matters is
irrelevant (and, in any event, Defendants regméghat they do not intend to introduce such
evidence). If Defendants setk introduce evidence of other magiethen they must alert the
Court, outside the presence of the jury, so that Court can make a determination as to its

admissibility.

10. MOTION IN LIMINE NO. 10
A. Evidence/Argument Sought to be Excluded
Mention of any settlement discussions, @ais, or agreements relating to this case,

including offers of compromise and promises to accept a compromise.



B. Ruling
The motion iISGRANTED. Evidence of settlement negotiations is inadmissible. Fed. R.

Evid. 408.

11. MOTION IN LIMINE NO. 11
A. Evidence/Argument Sought to be Excluded
Praise of counsel concerning matters sucthasexperience, success, skill, or performance
as counsel in this or other cases.
B. Ruling

The motion IDENIED ASMOOQOT. Defendants represent that thugl not be an issue.

12. MOTION IN LIMINE NO. 12
A. Evidence/Argument Sought to be Excluded
Accusations or suggestions of impragtyi, in any respect, by counsel.
B. Ruling
The motion iDENIED ASMOOT. Defendants represent thaéyhdo not intend to make

such accusations or suggestions.

13. MOTION IN LIMINE NO. 13
A. Evidence/Argument Sought to be Excluded

Any prior unrelated claim, motor vehiat®llision or lawsuit by plaintiff.



B. Ruling
The motion IDEFERRED IN PART andDENIED IN PART. If Plaintiff was involved
in other motor vehicle accidents, then such agauis are relevant to this suit. However, if
Defendants seek to introduce evidence of other clamewsuits, then they must alert the Court,
outside the presence of the jury, so that the Gmaur make a determination as to its admissibility

on a question by question basis.

14. MOTION IN LIMINE NO. 14
A. Evidence/Argument Sought to be Excluded
Mention or suggestion that there may be mattkes cannot be disclosed to the jury, or
that a party or their counsel has soughkeep matters from the jury's knowledge.
B. Ruling
This motion isDENIED AS MOOT. Defendants represent that they will not make any

such mention or suggestion.

15.MOTION IN LIMINE NO. 15
A. Evidence/Argument Sought to be Excluded
Prohibiting any use, reference,tmention of, or accusation, the presence of the jury, of
or about any document or thing requested bgaaty during discovery in this action but not
produced to the requesting party before the cemsement of trial. Ats prohibiting testimony
and/or opinions of any individuals not previougpgcifically and/or timely identified as having

knowledge of facts relevant teetBubject matter of this lawsuit.



B. Ruling
The motion iIDENIED. The Court cannot issue a rulingcBlas this in advance and in a
vacuum without knowing the specific documentsastnesses at issue the precise situation
involved. If Plaintiff believes tht the Defendants are using evideacattempting to call a withess
that was not previously disclasen discovery, then she may olgjext trial, and the Court will

determine its admissibility.

16. MOTION IN LIMINE NO. 16
A. Evidence/Argument Sought to be Excluded
Mention of tax implications, or absence thef, on the award of damages of any type.

B. Ruling

This motion iISDENIED AS MOOT. This issue should b&ddressed by the final jury

instructions.

17.MOTION IN LIMINE NO. 17
A. Evidence/Argument Sought to be Excluded
Any mention of use or alleged use by pldimiifmarijuana or otheillegal substances.
B. Ruling
This motion iISDENIED AS MOOT. Defendants represent that they will not reference

any such conduct. If sh evidence is found, the Defendantssmbefore seeking to introduce it,



alert the Court outside the presence of the jury so that the Court can make a ruling as to its

admissibility.

18. MOTION IN LIMINE NO. 18
A. Evidence/Argument Sought to be Excluded
Any use of the phrase "guilt" or "guilty” of negligence.
B. Ruling
The motion iISDENIED. The Court will give extensiviastructions throughout voir dire
and trial as to the burden of proafd legal standard in this cas€here is simply not a risk of

substantial prejude on this issue.

19. MOTION IN LIMINE NO. 19
A. Evidence/Argument Sought to be Excluded
Any mention of any violations of law, criraincharges, traffic violations or crimes
committed by, or allegedly committiegl, any plaintiff at any time.
B. Ruling
The motion isDENIED. Again, the Court cannot isswsuch a broad ruling without
knowing what specific wlation is at issue. Riing that aside, Plainfifrepresents that she has
never been arrested or convicted of any crimehedassue may be moot. If the Defendants wish
to introduce such evidence, they must alert tharCoutside the presence of the jury so that the

Court can make a determiratias to its inadmissibility.

10



20. MOTION IN LIMINE NO. 20
A. Evidence/Argument Sought to be Excluded
The time or circumstances under which thergl#iemployed their attorneys, including
any reference of any kind to thee basis or the existence of caggnt fees as part of attorney-
client contract.
B. Ruling
The motion iSDEFERRED andTAKEN UNDER ADVISEMENT. If the Defendants
seek to introduce such evidence or make sudrgument, they must alert the Court, outside the

presence of the jury, so that the Court can naadtetermination as to the evidence’s admissibility.

21. MOTION IN LIMINE NO. 21
A. Evidence/Argument Sought to be Excluded
That the plaintiff has had unrelated injurigs those presently claimed in this litigation,
for the reason that any such injas would be immaterial and irreleviéto any issue in this cause,
and would be incurable prejudicial even thougiections were timely made and sustained.
B. Ruling
The motion iDENIED. Again, the Court cannaotile without specifics. Further, Plaintiff
begs the question by saying that injuries are “ateel.” The Court will rule on these on a question
by question basis. If Defendants seek to introdurd evidence, then theyust alert the Court,
outside the presence of the jury, so that the Gmaur make a determination as to its admissibility.

See Rulings to Motion in Limine Nos. 9 & 13.

11



22. MOTION IN LIMINE NO. 22
A. Evidence/Argument Sought to be Excluded
Any social benefits, whether or not applifed, awarded, received, or denied, such as
unemployment compensation benefits, food stamgslicaid, low income assistance, aid to
families with dependent childresgcial security digbility, and any and all other social welfare
benefits of any type.
B. Ruling
This motion iISDEFERRED until trial. Evidenceof payments for food stamps, Medicaid,
low income assistance, or families with dependeidicn is irrelevant and inadmissible. If there
are unemployment compensation benefits or ssei@lrity benefits applied for during a relevant
period, then such payments may be releva#wgain, the Court cannot leiwithout knowing the
specifics of what benefits were received anédwthme periods were involved. If the Defendants
seek to introduce any such evidence, they meast tile Court outside thesence of the jury so

that the Court can determine its admissibility.

23. MOTION IN LIMINE NO. 23
A. Evidence/Argument Sought to be Excluded
Prohibiting more than one attorney for a parfrom examining a single witness, or
presenting argument on an issue, g@tagon a showing of good cause.
B. Ruling
This motion isDENIED AS MOOT. The Court’s standard prace¢ is that only one

attorney for a party can examine a witness.
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24. MOTION IN LIMINE NO. 24
A. Evidence/Argument Sought to be Excluded
Excluding from the courtroom all non-party wesses, except expert withesses expected to
testify at trial, until the time of final argument.
B. Ruling
This motion iISGRANTED. Fed. R. Evid. 615. The padiare instructed to request
sequestration on the morning of trial. The partmll also be required to advise their own

witnesses about sequestration. Expertsbh&iexempted. Fed. R. Evid. 615(c).

25.MOTION IN LIMINE NO. 25
A. Evidence/Argument Sought to be Excluded
Impact of an adverse verdict.
B. Ruling
This motion iSDENIED. Similar to the Court’s ruling on éuse of the rdje theory, the
Court finds that Plaintiff's request is too nonsfiecio rule on at this time. Again, the Court
cannot exclude in advance these types of argusweitiout hearing the specific context in which

the arguments are made.
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26. MOTION IN LIMINE NO. 26
A. Evidence/Argument Sought to be Excluded
To the filing of this Motion in Limine or tany ruling by the courin response to this
Motion. Such references are inhetly prejudicial in that theywgygest or infer that the movant
has sought to prohibit proof or that the Courstexcluded proof of mateedamaging to movant's
Case.
B. Ruling

The motion iISGRANTED, as such evidence is ilegant and undyl prejudicial.

27.MOTION IN LIMINE NO. 27
A. Evidence/Argument Sought to be Excluded
That plaintiff claimed the privilege of atteey work-product immuty during the course
of pretrial discovery in this case.
B. Ruling

The motion iISGRANTED, as such evidence is ilegant and undyl prejudicial.

28. MOTION IN LIMINE NO. 28
A. Evidence/Argument Sought to be Excluded
Any mention of any old and unrelated injur@smedical ailmentsuffered by Nichole

Lynn Baxter
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B. Ruling
The motion iIDENIED WITHOUT PREJUDICE. Plaintiff's motion begs the question
as to what constitutes “old and unrelated” injuri@®e Court will entertain specific objections to
particular injuries/ailments as they are presented at trial. If Defendants seek to introduce such
evidence, then they must alert the Court, outthdepresence of the jury, so that the Court can

make a determination as to its admissibilitgeRulings to Motion in Limine Nos. 9, 13, & 21.

29. MOTION IN LIMINE NO. 29
A. Evidence/Argument Sought to be Excluded
That the plaintiff sought to ekide proof during pretrial diszvery or that the court has
ruled concerning the scope of pratdrdiscovery or the existence of gmgtrial discovery disputes.
B. Ruling

The motion iISGRANTED, as such evidence is ilegant and undyl prejudicial.

30. MOTION IN LIMINE NO. 30
A. Evidence/Argument Sought to be Excluded
That the plaintiff failed to call any person to testify as a withess in the present action, if
that person is equally avable to the defendants.
B. Ruling
The motion iSDENIED. The Court cannot rule on thissue in a vacuum. The Court

needs specifics as to particulgitnesses and the circumstasseirrounding those individuals.
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31. MOTION IN LIMINE NO. 31
A. Evidence/Argument Sought to be Excluded
Any and all argument that Plaiiff failed to call all ofher treating physicians.
B. Ruling
The motion IDENIED IN PART andDEFERRED IN PART. The motion is denied in
that this is a permissible gument by Defendants that is notduly prejudicial. The motion is

deferred with respect to any regu#r an adverse inference.

32. MOTION IN LIMINE NO. 32
A. Evidence/Argument Sought to be Excluded
Through verbal remark, questioning or attdmng introduction of documentary evidence
of anything relating to the character of any pastier witnesses until such time as the door has
been opened for such evidence and counsel pEa®ached the bench outside the hearing of the
Jury and requested permission to pursue the line of evidence.
B. Ruling
The motion iDENIED. The Court cannot rule on this igsin a vacuum and without the
necessary particulars. Nevertheless, the Cwilltentertain specific objections to allegedly
improper lines of inquiry at trial.If Defendants seek to use cheter evidence, then they must

alert the Court outside the presence of the $aryhat the Court can determine its admissibility.
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33. MOTION IN LIMINE NO. 33
A. Evidence/Argument Sought to be Excluded
The plaintiffs{(sic) personal habits, such as drinking habits, or alleged use prior to or after
the date of the injury to the plaintiff, of drugsother controlled substances, for the reason that
there is no allegation or contention that the ptdfrwas intoxicated at the time of the occurrence
made the basis of this suit.
B. Ruling
The motion IDENIED. The Court cannot rule on this ig€sin a vacuum and without the
necessary particulars. Nevertheless, the Cailltentertain specific objections to allegedly
improper lines of inquiry at trial. If Defendants seek to introduce sudemse, they must alert
the Court beforehand outside the presence efjtiny so that the Court can determine its

admissibility.

34. MOTION IN LIMINE NO. 34

This motion was omitted.

35.MOTION IN LIMINE NO. 35
A. Evidence/Argument Sought to be Excluded
Any attempts by defense counsel to ask quesifdag witnesses (i.ethose not designated
as experts) that, either directly or by inferenelicit expert opinions garding the cause of the
occurrence, the responsibilities (faults) of the parties, or other opinions which are the necessary

result of special training, experience or expertise.
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B. Ruling
The motion ISDENIED. The admissibility of lay opion depends on éhcircumstances
and the specific questions asked. For example, a police officer will not be allowed to reconstruct
the accident, but he could possibly testify athto point of impact. The Court will enforce the
Federal Rules of Evidence (including Rule 701, regarding opinion testimony by lay witnesses) and

rule on specific objections at trial.

36. MOTION IN LIMINE NO. 36
A. Evidence/Argument Sought to be Excluded
That insurance rates or premiums may orymat increase dependent upon the amount a
jury awards to the plaintiff. Shkanformation would be prejudiciah leading jurors to believe that
they possess an indirect pecuniary interest exabtcome of the case, which would render them
per se incapable of the imgality required of a juror.
B. Ruling

The motion iISGRANTED. Such evidence would be ilegant and unduly prejudicial.

37.MOTION IN LIMINE NO. 37
A. Evidence/Argument Sought to be Excluded
Any evidence, testimony, argument or otheswisncerning Plaintiff' dack of automobile

liability insurance at théime of the subject crash.
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B. Ruling
The motion iISGRANTED. Plaintiff has conceded thBefendants are entitled to a credit
under La. Rev. Stat. 8 32:866. As a result, sudtieeee is irrelevant. Further, this evidence

would be unduly prejudicial.

38. MOTION IN LIMINE NO. 38 (marked asNO. 34)
A. Evidence/Argument Sought to be Excluded
Any reference in the medical or clinicedcords to statements about how the instant
occurrence happened that are not dersirated to be attriltable to the plaintff as such entries
constitute impermissible hearsay.
B. Ruling
The motion iISDENIED. Whenever a certified medicetcord is offered, it shall be
received in evidence as pmmfacie proof of its contentsLa. Rev. Stat. § 13:3714(A).
Nevertheless, Plaintiff may objeeat trial to particular questions as being impermissible lay

opinion, and the Court will rule on these objections.
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39. MOTION IN LIMINE NO. 39 (labeled asNO. 35)
A. Evidence/Argument Sought to be Excluded
Any testimony from any lay witness speculating a@®ssible ways in which the occurrence
in question could have occurred, since such spéounlss inadmissible, irrelevant, and could only
serve to confuse and mislead the jury.
B. Ruling
The motion iSDENIED. This issue depends on thetmaular questions involved. The

Court will rule on specific objections as they arise at trial.

Signed in Baton Rouge, Louisiana, on January 2, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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