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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

CLEAN WATER OPPORTUNITIES, INC.
D/B/A ENGINEERED POLYURETHANE
PATCHING SYSTEMS

CV.NO. 16-227-JWD-EWD
VERSUS

JUDGEJOHN W. deGRAVELLES
THE WILLIAM ETTE VALLEY
COMPANY

RULING AND ORDER

l. INTRODUCTION

Before the Court is a Motion to DismisgtAmended and Restated Complaint (“Amended
Complaint”) for Failure to State a Claim filed by Defendant The Williamette Valley Company
(“Defendant”). (“Motion,” Doc.40). Plaintiff Clean Water Oppantities, Inc., d/b/a Engineered
Polyurethane Patching Systems (“Plaintiff”) fiéesd an Opposition, (Doc. 48), and Defendant has
filed a Reply in furthergpport of the Motion, (Doc. 51).

For the reasons discussed below, the Motigrasited, and this action will be dismissed.

I. PLAINTIFF'S ALLEGATIONS AND PROCEDURAL BACKGROUND

This action concerns Defendant’s allegednoyolization of the market for “patch,” a
product used to fill imperfections in mill-producelywood. (Doc. 34 at 2-3)Patch is applied to
sheets of plywood traveling down a conveyor beltat#te of six to twelve sheets per minute and
is applied by an employee usiagpatch gun,” which is handheld piece efquipment that mixes
the two components of patchid.(at 3). Patch is sold to maaaturers on a per-gallon basis, but,

as part of the price, thelw¥ provides and services phtapplication equipment.ld.).
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The American Plywood Association (“APA”) & industry-based governing organization
that sets standards for difémt grades of plywood.Ild.). The APA also produces a guide for
synthetic repairs that includes repair using patdil.).( The APA allows two other types of
“veneer repair,” namely “wood plug’hd “wood dough” or “wood putty” repair.Id. at 4). Wood
plug repair requires that imperfemis be punched out and ultimigtee-inserted in sheets of
plywood by hand, while wood dough réps mechanical and reliabilit limits “render it ‘not
approved’ for the majoritpf defects commonly found ipanel faces today.”ld.). Wood dough
repair also requires long drying tirmad may leave “residual cracksId{. Therefore, according
to Plaintiff, “there are no market substitutes for patchd:) (

Patch is a “disbursed suspension” with a fumalshelf life of two to four weeks.d( at
5). This shelf life shortens when the suspen is agitated, “likat would be while being
transported in a semi-bulk cormar on a flat-bed trailer (theastdard method of delivery).ld.).
Between patch’s limited shelf life and the requirement that a patch seller service patch application
equipment (including on an emergency basisyrff contends thathe relevant geographic
market in this action includes patch users withfive-hundred-mile, sixour drive radius around
Baton Rouge, Louisiana.ld( at 5-6). This corresponds with a “Southern Market” for patch
allegedly “defined” by Defendant, which includes east Texas, Louisiana, Mississippi, Alabama,
southern Arkansas, and the Florida panhandte.af 5).

Defendant is the sole supplier of gatm the continental United States.d.(at 6).
Defendant installs patch application equipment wigetch is sold, but it does not allow others to
purchase the equipment, which is not commercidlg, nor will it supply data to others on how
to build it. (d. at 6-7). Additionally, only two compé&s have the equipment to make patch

“mixing tubes,” and, to purchase them at a Eough price to be competitive, a supplier “would



have to purchase a minimum of 10,000ld. @t 7). One component phtch is a “non-standard”
formula within the polyurethane industry that new manufacturer auld need to develop
independently, and this cquonent must meet numerous performance standaily. The other
component is available “off the shelf” but teeare “hundreds of varian[ts]” that a potential
supplier would need to try, and the compainie costly to store and shipld(at 7-8).

To make patch, raw materials must be pureaand these raw mai&s must be obtained
at competitive prices to make thdesaf patch economically feasibleld(at 8). “[S]Jome of the
better choices in raw materials” are also “esaéiptunavailable” because Defendant uses them.
(1d.).

A patch supplier must also have APA approvalperate in a mill, and approval to operate
industry-wide is contingent upon three tests sifipplier's patch and equint at three different
mills. (Id. at 8-9).

Plaintiff also alleges, “pélaps most importantly,” thathe “mere suggestion” that
Defendant will no longer supply patch to a particatdt will, “in virtually all cases,” be sufficient
to stop a mill from using a different supplietd.(at 9).

In 1990, Plaintiff's principal owner, David Edwis, entered into the business of supplying
patch to mills. Id.). Atthat time, there were severahgoanies in the market for providing patch;
however, by 1997 or 1998, only Edwards’s former company and Defendant remé&ihed 1Q).

In 2000, Defendant bought Edwards’s former company, which was then enjoying 10 to 15 percent
market share, and Edwards signddrayear noncompete agreemerntl.)(

Spurred either by Defendant raising ges or by mills becoming concerned about

Defendant’'s monopoly, a competitor entered tharket nine months after Defendant first



established its monopoly.ld(). The competitor was “viable” faabout a year before Defendant
bought it out. Id.).

About three years after the noncompete agyent ended, Edwards began developing and
selling patch through Plaintiff, his new companyld.)( Edwards reentered the market after
observing that, while he had beeut of the market, the cost patch components had risen fifty
percent but the selling price patch had risen 250 percentd.(at 10-11). He also thought the
industry would “embrace a second source” for padad believed he could make cost-saving
technological improvements totph application equipmentId{ at 11).

In July 2014, Plaintiff entered into production contract with MARTCO, a plywood
manufacturer, under which Plaiffitivould provide patch and appation equipment for one of two
production lines at MARTCO'’s plant.ld(). At that time, Plaintiff was selling patch for $15 per
gallon and Defendant was selling patch for $17 per galldd.). (At some point, MARTCO
advised Plaintiff that Plaintiff would be peitted to take over a second production line if
Defendant did not her its prices. Ifl. at 12). Plaintiff “encourasd” MARTCO to allow it to
sell patch on both lines and offered a fixgar contract at $12.90 per gallord.).

Defendant then offered MARTCO “substahtiiscount[s]” on all items Defendant sold
MARTCO, including ones that did not use patalith the contingency that MARTCO purchase
all patch from Defendant and for tharpose of undercutting Plaintiffld(). Plaintiff “reasonably
believes and avers that,” when these discounts are considered, MARTCO was buying patch at a
price below Defendant’s vable costs of productionld( at 14).

Plaintiff also offered MARTCG@ discount but was advised titavould be unable to match
Defendant’s discountlId. at 13). In a meeting between regmetstives of MARTCQand Plaintiff,

MARTCO assured Edwards that it was protected “long ternd?). ( MARTCO terminated its



relationship with Plaintiff and redqued Plaintiff to remove its gieh application equipment by April
23, 2015. Id.). Plaintiff believes that similar discouagreements were accepted by two other
manufacturers with which Plaintiff had bendiscussions abosupplying patch. I4. at 13-15).

In June 2015, because it had been unablenter into sales agreements with patch
customers and Plaintiff was not “financially viabl@faintiff's assets were sold to Defendand. (
at 15-16).

Plaintiff claims that, based on the prevagiiprice of patch when Defendant last had
significant competition, the current competitivécprof patch should be around $10 per gallon,
not the $17 per gallon actually charge®eé idat 16). This difference is passed on to plywood
consumers. I4. at 17).

Plaintiff claims that Defendd engaged in illegal condu¢d maintain its monopoly,
including predatory pricing, threatiey termination of its relationships with mills that did business
with Plaintiff, and an unlawful mergerld( at 17-18). Plaintiff allegeviolations of the Sherman
Antitrust Act, 15 U.S.C. § 2; the Clayton Antitrust Act, 15 U.S.C. 88 4, 7; and the Louisiana
Antitrust Statute, La. R.S. 51:122, 51:123, 51:124(Ad. 4t 18-20).

Plaintiff's original Complaint raised many of the same claims. The Court dismissed the
Complaint on March 30, 2017, ruling that Plaintitid failed to address veers to entry to the
market for patch and sufficiently filee the relevant market, boith geographic tersiand in terms
of possible substitutes for patch. (Doc. 33 at 4-7, 9). The Court also granted leave to amend “to
the extent Plaintiff finds it necessaryaimend its complaint to specifically allelgewDefendant’s
conduct was unlawful.” 4. at 9). The Court further observedthrlaintiff's “illegal acquisition”

claim could not be maintained absent its ottlarms, as Plaintiff was required to show that



Defendant’s anticompetitive conduct was the lautdause of Plaintiff's acquisition.ld at 11-
12).

[I. DISCUSSION

A. General Standards

In Johnson v. Citypf Shelby, Miss— U.S. ——, 135 S. Ct. 346 (2014), the Supreme
Court explained that “[flederal pleading ruledl dar a ‘short and plain statement of the claim
showing that the pleader is entitled to reli€feéd. R. Civ. P. 8(a)(2they do not countenance
dismissal of a complaint for impexdt statement of the legal the@ypporting the claim asserted.”
135 S.Ct. at 346—47 (citation omitted).

Interpreting Rule &), the Fifth Circu has explained:

The complaint (1) on its face (2) must contain enough factual matter (taken as true)
(3) to raise a reasonable hapeexpectation (4) that disgery will reveal relevant
evidence of each elementatlaim. “Asking for [such] plausible grounds to infer
[the element of a clainjoes not impose a probability requiremanthe pleading
stage; it simply calls for enough facts taise a reasonable expectation that
discovery will reveal [that the elements of the claim existed].”

Lormand v. U.S. Unwired, In&565 F.3d 228, 257 (5th Cir. 2009) (quotiBgll Atlantic Corp. v.
Twombly,550 U.S. 544, 556 (2007)).
Applying the above case law, the WestBistrict of Lousiana has stated:

Therefore, while the court is not to gitlee “assumption of truth” to conclusions,
factual allegations remain so entitled.d@rthose factual allegations are identified,
drawing on the court’s judicial experice and common sense, the analysis is
whether those facts, which need not be datiadlr specific, allow “the court to draw
the reasonable inferenceatithe defendant is liabker the misconduct alleged.”
[Ashcroft v. Igbal556 U.S. 662, 678, 129 S..A1937, 1949, 173 L. Ed. 2d 868
(2009)]; Twombly,[550] U.S. at 556127 S. Ct. at 1965. This analysis is not
substantively different from that set forth lormand, supra,nor does this
jurisprudence foreclose thaption that discovery mudte undertaken in order to
raise relevant information to support@ement of the claim. The standard, under
the specific language of Fed. Biv. P. 8(a)(2), remainsahthe defendant be given
adequate notice of the claim and thewgrds upon which it ibased. The standard

is met by the “reasonable inference” the court must make that, with or without



discovery, the facts set forth a plausiblerol&or relief under a particular theory of

law provided that there is a “reasonabkpectation” that “discovery will reveal

relevant evidence of each element of the claibbtmand, 565 F.3d at 257;

Twombly,[550] U.S. at 556, 127 S. Ct. at 1965.
Diamond Servs. Corp. v. Oceanografia, S.A. De Q@11 WL 938785, at *3 (W.D. La. Feb. 9,
2011) (citation omitted).

More recently, inThompson v. City of Waco, Tex64 F.3d 500 (5th Cir. 2014), the Fifth
Circuit summarized the standafiat a Rule 12(b)(6) motion:

We accept all well-pleaded facts as traued view all factsn the light most

favorable to the plaintiff . . . To sunavdismissal, a plaintiff must plead enough

facts to state a claim for relief that pdausible on its face. A claim has facial

plausibility when the plaintiff pleads faciusontent that allows the court to draw

the reasonable inference tiia¢ defendant is liabfer the misconduct alleged. Our

task, then, is to determine whether theril#istate a legally cognizable claim that

is plausible, not to evaluate the plaintiff's likelihood of success.
Id. at 502—-03 (citations andtarnal quotations omitted).

B. Parties’ Arguments
i. Defendant’s Motion

Defendant argues that the Amended Compladds new allegations” but does not save
Plaintiff's “core predatory pricing claim.” (Doc. 40at 1). First, Defendamirgues that Plaintiff’s
predatory pricing claims are constwily pled and are, in fact, undercut by the facts that Plaintiff
has provided. I¢. at 8). Defendant observes that, adony to the Amended Complaint, the
current competitive price of patch should &®und $10 per gallon, which includes both the
variable cost associated with the gallon of paind a share of profit, fixed costs, and overhead,
including the equipmentna repair costs that a fga supplier covers. Id. at 8-9). To state a
predatory pricing claim, Defendaatgues, Plaintiff must showahDefendant priced patch below

its incremental costs, represented by variable costs,'substantially below” $10 per gallon.

(Id.). Plaintiff's factual allegatios concerning predatory pricing allege that Defendant undercut



the price Plaintiff offered to MRTCO, which was $12.90 per gallonld.(at 9). Defendant
believes it “utterly implausible” that, in resp@n® Plaintiff's bid of $12.90 per gallon, Defendant
not only undercut Plaintiff's pece, but unnecessarily undercut Plaintiff’'s price to a point
substantially below $10 anddbmoney on every gallon.Id(). Defendant also observes that
Plaintiff has provided no specifiabout its own incremental costs of producing patch or other
information that would permit the Court to drélwe conclusion that Defendant may have priced
below incremental cost.Id at 10).

Second, Defendant argues that Plaintifé ot shown a “dangerous probability” that
Defendant will recoup any losses incur@sia result of predatory pricingld{. According to
Defendant, the Amended Complaint describes multiple instances in which a new competitor
entered the market for patch, Pigif has not shown that any ajjed barriers to entry affect
Defendant more than a new entrant into thekeia numerous listed “barriers to entry” are
overstated or not ¢gmlly relevant €.g, that a competitor must delop and manufacture a product
it wishes to sell), anBefendant’s presence in the marketas itself a barrier to entry.Id. at 12-

15).

Third, Defendant argues that Riff has insufficiently definedhe market in this case.

(Id. at 15). With respect to the product market, Defendant attaches as exhibits APA guides which
approve of the use of wood puttycertain instances and alsamé the use of epoxies, which the
Amended Complaint does not discuskl. &t 15-16). Defendant alswgues that the qualitative
differences between patch and other meanslioffimperfections does ngilace these products

in different markets. Id. at 16). With respect to the geographic market, Defendant argues that the
relevant question is “how far consumers will geotdain the product or its substitute,” not where

the customers or sellers are locateld. 4t 17-18).



Finally, Defendant argues that Plaintiff's illdg&quisition claims and its “catchall” claims
under federal and Louisiana law should be dismigseithe reasons discuska the Court’s prior
order. (d.at 18-19).

ii. Plaintiff's Opposition

In opposition, Plaintiff first observes that dscovery has occurred this action, it does
not have access to Defendant’stcand pricing information, andiplausible allegations must be
accepted as true. (Doc. 48 at 5). Plaintiff algues that a predatory pricing claim may be viable
even absent an allegation tlaatmonopolist priced below costld(at 5-8).

With respect to barriers to entry, Plaintiff maintains that, because Defendant has been in
the market since 1990, it is “finly established” and does notveato overcome the barriers
discussed by Plaintiff to enter the markdd. &t 8-9). Plaintiff als@rgues that the limited entry
into the patch market since 1990 does not showddrbarriers to entry and that Edwards had
particular expertise that permitteds ftompanies to enter the markdd.)(

With respect to the product market, Pldirdirgues that there are no substitutes for patch
“when it comes to high-volume sanded plywood productioid’ gt 10). Plaintiff also asks that
the Court not consider the APA guides attacteedhe Motion, which it contends may not be
considered at this stage anduld only be properly undewsid if accompanied by testimony
concerning the differences between patoth iés various alleged substitutedd. @t 10-12).

With respect to the geographic market, Plffintiterates the allegations in the Amended
Complaint, arguing that it answered the “questigused in the Court’s pr order and that the
market for patch is a function of the distametween a patch supplier and its customeld. af

12-13).



Plaintiff further argueshat its Amended Complaint sdtsth factual allegations showing
that Defendant’s “anticompetitive activities” l&althe sale of Plaintiff to Defendantld(at 13).
Finally, Plaintiff argues that itsemaining claims are not “adt-all” claims and should be
permitted to stand alone regardless of the merits of the predatory pricing cleinat. 13-14).

iii. Defendant’s Reply

In its Reply, Defendant reiterates some amngats made in its Motion and further argues
that: (1) following the 8preme Court’s decision Brooke Group v. Brown & Williamson Tobacco
Corp,, 509 U.S. 209 (1993), only below-cost priceffisa to state a predaty pricing claim;
(2) the fact that an incumbent incurred entrgtsoyears earlier does not demonstrate that costs
incurred by new entrants significantly excebd costs incurred by a monopolist; (3) the Court
may consider the APA documents attached tdabion; (4) the distance between a patch supplier
and consumer is a relevant factordefining the product market, biiis not the oty factor; and
(5) the Court’s previous rulingsarrant dismissal of the illegakcquisition claim and the alleged
“catchall” claims. (Doc. 51 at 1-6).

C. Analysis
i. Predatory Pricing

“Predatory pricing occurs wheffa] business rival has priced its products in an unfair
manner with an object to eliminate or retaranpetition and thereby gain and exercise control
over prices in the relevant marketBig River Indus., Inc. v. Headwaters Resources, Bitl F.
Supp. 2d 609, 619 (M.D. La. 2013) (quotiBgpoke Group Ltd. v. Brown & Williamson Tobacco
Corp, 509 U.S. 209, 221 (1993)). The United States &uprCourt has cautioned that such claims
should be approached with “extreme skepticism,@ise central difficulty with such actions is

that the conduct alleged isfitult to distinguish from condict that benefits consumerstearns

10



Airport Equip. Co., Inc. v. FMC Corpl70 F.3d 518, 527 (5th Cir. 1999) (citin@atsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 594 (1986)).

Preliminarily, the parties dispute whethepm@datory pricing clan requires allegations
that an alleged monopolist pricéelow incremental cost. Accong) to Plaintiff, a predatory
pricing claim may also rely oa“limit pricing” theay, under which a monopolist sets a price “just
below that which a prospective entrant to the raavkould need to charge in order to sustain a
successful entry.” (Doc. 48 at 7 (citiRfpototron Corp. v. Eastman Kodak C842 F.2d 95, 101
(5th Cir. 1988);Dimmitt Agri Industries, Inc. v. CPC Intern, In&79 F.2d 516, 524 (5th Cir.
1982)). HoweverStearnsinterpretingBrooke Groupforecloses this argument:

UnderBrooke Group.a claimant must demonstrateaththe prices at issue were

below an appropriate measure of its rivabsts. Stearns incorrectly relies on cases

in this Circuit predatinddrooke Groupjn which we left open the possibility that

prices above a monopolist’'s variabt®sts could be predory under certain

circumstances. The district court casenfrwhich Stearns extracts its predatory

pricing standard was decidedthre same month as, but befoBepoke Groupln

the wake ofBrooke Group’sclarification of the standad, a plaintiff must show

pricing below the standard this CoursHang embraced as an appropriate measure
of cost - average variable cost.

Stearns 170 F.3d at 532 (citations omitted). Pldfnargues that “[tlhe cases relied on by
[Defendant] do not involve 100-peent monopolists and consequgrdre legally and factually
distinguishable,” (Doc. 48 at 6but it provides no argument or analysis that would permit the
Court to depart from the ehr standard set forth Btearnsand Brooke Group Therefore, to
succeed on a predatory pricing claim, a plaintifstrdemonstrate: “(1) the defendant’s pricing is
below an appropriate measure of its costsl &) there is a dangerous probability that the
defendant will recoup any losses sustdidering the below-cost pricing periodig River 971
F. Supp. 2d at 619 (citingrooke Group509 U.S. at 222-24).

With respect to the first element, Plaintifiegations of pricing dew variable cost are

implausible. The only instance of “predatorycprg” alleged with specificity in the Amended

11



Complaint is in Defendant’s dealings with MARD. At most, these factual allegations support

an inference that, when discounts are consigd®eténdant offered MARTCO a price somewhere
below $12.90 per gallon, the price offered by Plaint{fdoc. 34 at 12). According to Plaintiff's
allegations, however, the competitive pricegatch “should be” about $10 per gallotd. @t 16).
Moreover, as Defendant observes gatch supplier is to remain viable, the per-gallon price must
include both the variable cost of producing the unit and a contribution to fixed costs and any profit
to be realized. (Doc. 40-1 at 8-10). Itis unckaactly what the variableost of a gallon of patch

is, but it is wholly speculative that Defendardueed its price not only below Plaintiff's offered
price, but unnecessarily reducetadow variable cost in order toide Plaintiff out of the market.
Absent such a plausible allegation, Pidiis predatory pricing claim fails.

In an abundance of caution, the Court also considers Defendailitistalrecoup losses
that it might have incurred. To plead a plausible claim for recoupment, the pleadings must
plausibly allege that: (1) the predatory pricegheme could actually drive the competitor out of
the market and (2) the surviving monopolist coukehtnaise prices to comsers so as to recoup
his costs without encouragingwmentrants to the markeBig River 971 F. Supp. 2d at 619. As
Judge Brady explained Felder’s Collision Parts, Inc. v. Gen. Motors Co.

The second prong assesses the probalafitwhether Defendants could charge

supracompetitive prices for a period of tiltbag enough to recoup profit lost as a

result of the challenged program. The objetcthis inquiry isto determine the

likelihood of a predator’s success in aclmgmthe end goal of any predatory plan—

net profit. Courts will not condemn bavior where it appears likely that a

predator’s plan will fail to be profitabldyecause such behavior “produces lower

aggregate prices in the marketdaconsumer welfare is enhanced.”
960 F. Supp. 2d 617, 632 (M.D. La. Apr. 17, 2013) (citaBngoke Group509 U.S. at 224). An

important market factor to consider at this stegé[i]f barriers to entry in an industry are low,

new entrants into the industrylivappear when the monopolist raisesprices, and the net effect

12



of the campaign will be Bpss to the predator..Id. at 633 (citingStearns 170 F.3d at 530). In
evaluating the barriers to ewfrthe relevant inquiry focusesn market conditions after the
defendant eliminates the plaintiff from the relevenarket and what will stop other competitors
from entering the market once the defendant begins to raise its [BeStearnsl70 F.3d at
530. As the Court previously discussed, a bamgethe market must affect a new entrant
significantly more than a monopolist, and contentitbrad Defendant’s mere existence is a barrier
are “unavailing.” (bc. 33 at 4-5 (citindstearns 170 F.3d at 530Cargill, Inc. v. Monfort of
Colorado, Inc, 479 U.S. 104, 119 n.15 (19863ge also United States v. Syufy Enterpri968
F.2d 659, 668 (9th Cir. 1990) (“€hlgovernment is not claimingahSyufy monopolized the market
by being too efficient, but that Syufy’s effectiveseas a competitor creates a structural barrier to
entry, rendering illicit Syufy’s acquisition of its coettors’ screens. We hasten to sever this new
branch that the government has caused to sprout from the moAmaatrunk.”).

The Court agrees with Defendant that Pléistalleged barriers to entry generally do not
satisfy the applicable legal stamds. In particular, the factah Defendant may have surmounted
these “barriers to entry” years ago does notsfiam them into legally significant barrier§ee
HTI Health Servs., Inc. v. Quorum Health Grp., Jr860 F. Supp. 1104, 1133 (S.D. Miss. 1997)
(“This record contains no evidence whatsoaferew primary care physans incurring longterm
costs thatvere not incurredoy already-established physins.” (emphasis added};, Portland
Imaging Ctr., P.C. v. Providence Health Sys.-Oreg@80 F. App’'x 584, 586 (9th Cir. 2008)
(“Plaintiffs have failed to create a factual issue regarding the barriers to entry and expansion in the
diagnostic imaging market. TheyJwanot provided evidence that new entrants face long-run costs
that were notor will not be incurred by incumbent providers.” (emphasis add&thEcker v.

Honeywell Int’l, Inc.,144 F. Supp. 2d 1291, 1308 (M.D. Fla. 2001) (“The disadvantage of new

13



entrants as compared to incumbents is the hdtlmfan entry baier. However, the mere fact
that entry requires a large absolute expenditure of funds does not constitute a ‘barrier to entry’; a
new entrant is disadvantaged onlthe extent that he must pay rado attract those funds than
would an established firm.” (citations omittedRebel Oil Co. v. Atl. Richfield Cd1 F.3d 1421,
1439 (9th Cir. 1995) (“The main sources of ertgrriers are: (1) legdicense requirements;
(2) control of an essential superior resource; (3) entrenchiedlyer preferences for established
brands; (4) capital market evatitas imposing higher capital cesbn new entrants; and, in some
situations, (5) economies of scalesge also Advo, Inc. v. Philadelphia Newspapers, BicE.3d
1191, 1202 (3d Cir. 1995) (disapproving of argumendlying that there are legally significant
barriers to entry in all markets).

While Court must accept as true that liaeriers alleged by Plaintiff exisséeDoc. 48 at
8-9), the Court need not accept Plaintiff’'s concluseimsut the legal significance of these barriers.
The vast majority of these barriers were segtkby Defendant at sontigne in the past, and the
few that were notd.g, Plaintiff's allegation that “some a@he better choices in raw materials are
essentially unavailable because [Defendant] tisesn”) are conclusory. Moreover, while the
Court acknowledges Plaintiff's argument thatuattentry has been fairly limited and requires
some special expertise, (Doc. 48 at 8-9),isit significant that the Amended Complaint
acknowledges some actual entry in a “100 pers@rtopoly” market in response to rising prices,
one instance of which occurredly nine months after the monopoly was first established. (Doc.
34 at 10-11). Under the circumstances, the Court@aconclude that Plaintiff has plausibly pled
legally significant barriers to éty, and Plaintiff's predtory pricing claims fail for this additional

reason.

14



ii. Illegal Acquisition Count

The Court previously ruled & Plaintiff's voluntary withdawal from the market cannot
give rise to an unlawful acquigin claim and that such a clawould generally “rise and fall”
with Plaintiff's predatory pricing claim. (Doc. 33 at 10-12 (citinger alia, Chrysler Corp. v.
Fedders Corp.643 F.2d 1229, 1235 (6th Cir. 1981)). ThaBintiff was requied to show some
anticompetitive conduct by Defendant that washiiefor cause of Plaintiff’'s insolvencyld( at
11-12).

With respect to this claim, the Amended Complaint suffers from the same defects as the
initial Complaint: although it coains legal conclusions that Defant’'s actions were the sole
cause of Plaintiff's sale to Defendant, theyospecific facts concerning anticompetitive conduct
are those that the Court analyzegbrain connection with Plaintif§ predatory pricing claim.Sge
Doc. 34 at 20). Because these allegationslaieng, there are no plausible allegations that
anticompetitive conduct by Defendant caused tHe. s&Plaintiff's illegal acquisition claim
therefore fails and will be dismissed.

iii. Remaining Claims

Plaintiff’s first ground for relief reiterateslalf the preceding paragraphs of the Amended
Complaint and alleges that, “[byuch acts, practices, and conduct,” Defendant violated 8 2 of the
Sherman Act. (Doc. 34 at 18). The Court poergly dismissed a virtually identical allegation
claiming a “general violation” of § 2, citingJ¥arably Defendant’'s argument that “where no piece
of conduct is illegal, adding them togetheredn’'t magically transfon them into actionable
conduct.” SeeDoc. 33 at 13)see also Eatoni Ergonomics, Inc. v. Research in Motion C48p.

F. App’'x 186, 191 (2d Cir. 2012) (“Because theslleged instances ahisconduct are not

independently anti-competitive, we conclude that they are not cumulatively anti-competitive

15



either.”). Defendant’s Motion argues that tfgeatchall” count should be dismissed again for the
same reasons. (Doc. 40-1 at 1®Jaintiff argues that this claims “separate and apart” from its
predatory pricing and illegal acquisition claifias it is obvious, and has not been denied by
[Defendant], that it maintains a pure monopoler patch in the subject geographic market.”
(Doc. 48 at 13-14). However, as Plaintiff atdoserves, “the offense of monopoly . . . has two
elements: (1) the possession of monopoly powethen relevant market and (2) the willful
acquisition or maintenance of that power astidguished from growth or development as a
consequence of a superior product, bess acumen, or historic accidentd. at 13 (citingUnited
States v. Grinnell Corp384 U.S. 563, 570-71 (1966)). Plaintfjain lacks plausible allegations
of anticompetitive conduct (espedyabnes distinct from its predaty pricing claim) sufficient to
satisfy the second element of this test. Therefliantiff's first claim forrelief is inadequately
pled and will be dismissed.

Finally, Plaintiff invokes Louisina antitrust law on the samegnds as his federal claims.
(Doc. 34 at 20; Doc. 48 at 14). The Court hasipresty ruled that Louisiana antitrust law mirrors
federal antitrust law. (Doc. 33 at 14). BecaBsantiff's federal claimsare lacking, Plaintiff's
claims under Louisiana antitrugw are similarly dismissed.

iv. Leave to Amend

The Court now considers whether to grantHertleave to amend. In a recent antitrust
case, the Fifth Circuit desbed the standard as follows:

“Rule 15(a) requires a trial court to gtdeave to amend freely, and the language

of this rule evinces a bias in favor of granting leave to amelwhés v. Robinson

Prop. Grp., LR 427 F.3d 987, 994 (5th Cir. 200&)tation and internal quotation

marks omitted). Leave to amend is in nojaatomatic, but the district court must

possess a “substantial reason” to derpagy’s request for leave to amend.

(citation and internal quotation marks omitted). The district court is entrusted with

the discretion to grant or deny a moti@namend and may consider a variety of
factors including “undue delay, bad faithh dilatory motive on the part of the
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movant, repeated failures to cure deficies by amendments previously allowed,
undue prejudice to the opposing party and futility of the amendmentld.
(citation omitted). “In light of the msumption in favor of allowing pleading
amendments, courts of appeals routinkebtd that a districtcourt’s failure to
provide an adequate explaioat to support its denial deéave to amend justifies
reversal."Mayeaux v. La. Health Serv. and Indent.,3@6 F.3d 420, 426 (5th Cir.
2004) (citation omitted). Howevemhen the justification fiothe denial is “readily
apparent,” a failure to explain “is unfartate but not fatal to affirmance if the
record reflects ample and obvious grounds for denying leave to amiend.”
(citation and internal quotation marks omitted).

Denying a motion to amend is not an aboiséiscretion if iowing an amendment
would be futile.Briggs v. Miss.331 F.3d 499, 508 (5th Cir. 2003). An amendment
is futile if it would fail tosurvive a Rule 12(b)(6) motioid. Therefore, we review
the proposed amended complaint under $me standard of legal sufficiency as
applies under Rule 12(b)(6)Stripling v. Jordan Prod. Co., LL234 F.3d 863,
873 (5th Cir. 2000) (citation intemhand quotation marks omitted).

Marucci Sports, L.L.C. v. Nat'l| Collegiate Athletic Ass7®1 F.3d 368, 378 (5th Cir. 2014).
The Fifth Circuit has also stated:

In view of the consequences of dissal on the complaint alone, and the pull to
decide cases on the merits rather than emstifficiency of pleadings, district courts

often afford plaintiffs atdast one opportunity cure pleading deficiencies before

dismissing a case, unless it is clear thatdbfects are incurable or the plaintiffs
advise the court that they are unwillingwrable to amend in a manner that will

avoid dismissal.

Great Plains Trust Co. v. Morgan Stanley Dean Witter & G&3 F.3d 305, 329 (5th Cir. 2002).
Relying onGreat Plainsand other cases from this circuit, one district court in Texas articulated
the standard as follows:

When a complaint fails to state a claing ttourt should generalbyive the plaintiff

at least one chance to amend before @isimg the action with prejudice unless it

is clear that the defects the complaint are incurabl&ee Great Plains Trust Co.

v. Morgan Stanley Dean Witter & C&13 F.3d 305, 329 (5th Cir. 2002ge also
United States ex rel. Adrian v. Regents of the Univ. of 888 F.3d 398, 403 (5th

Cir. 2004) (“Leave to amend should be fyeglven, and outright refusal to grant
leave to amend without a fifscation . . . is consideredn abuse of discretion.”)
(internal citation omitted). However, a court may deny leave to amend a complaint
if the court determines that “the proposed change clearly is frivolous or advances a
claim or defense that is legally insuffictem its face.” 6 Charles A. Wright, Arthur

R. Miller & Mary Kay Kane, FederdPractice and Procedure § 1487 (2d ed.1990)
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(footnote omitted);see also Martin's Herend forts, Inc. v. Diamond & Gem
Trading United States of Am. CA495 F.3d 765, 771 (5th Cir. 1999) (“A district
court acts within its discretion when dissing a motion to amend that is frivolous
or futile.”) (footnote omitted).

Tow v. Amegy Bank N,A98 B.R. 757, 765 (S.D. Tex. 2013Finally, one leading treatise
explains:

As [] numerous case[s] . . . make cledismissal under Rule 12(b)(6) generally is
not immediately final or on the merits besatthe district court normally will give

the plaintiff leave to file an amended complaint to see if the shortcomings of the
original document can be corrected. Theei@l rule policy ofdeciding cases on

the basis of the substantive rights involvather than on technicaés requires that

the plaintiff be given every opportunity toreta formal defect in the pleading. This

is true even when the district judge doubes the plaintiff will be able to overcome

the shortcomings in the initial pleading. Thus, the cases make it clear that leave to
amend the complaint should be refused only if it appears to a certainty that the
plaintiff cannot state a claind\ district court’s refusal to allow leave to amend is
reviewed for abuse of discretion by the d¢afrappeals. A wisgudicial practice

(and one that is commonly followed) wdube to allow at least one amendment
regardless of how unpromising thetiai pleading appearbecause except in
unusual circumstances it is urdly that the district coustill be able to determine
conclusively on the face of a defectivegdling whether the plaintiff actually can
state a claim for relief.

5B Charles A. WrightArthur R. Miller, et al, Federal Practice and Procedur@ 1357 (3d ed.
2016).

Here, acting in accordance with “wise judicf@iactice,” the Court previously afforded
Plaintiff an opportunity to filan Amended Complaint. Afteeviewing the Amended Complaint
and the briefing on the Motion, the Court concludes that granting further leave to amend would be
futile. Significantly, the Amended Complaint confirthgit Plaintiff's specific factual allegations
center on its dealings with MARTCO and Defendamileged attempts to undercut Plaintiff's
price. After two iterations, Plaiiff has been unable to pro@dacts plausibly suggesting that
Defendant’s conduct may have constituted predatory pricing; indeed, the Amended Complaint
renders Plaintiff's claim$essplausible by clarifying the broadnge of prices that would have

undercut Plaintiff’'s price but remained well above variable cost. As discussed above, Plaintiff's
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predatory pricing claims are necessary to his attems. It appears that Plaintiff will be unable
to amend to state a viable claim. The Courtdfuee dismisses Plaintiff's claims without further
leave to amend.
D. CONCLUSION
Accordingly, IT IS ORDERED that Defendant’s Motion (Doc. 40) GSRANTED, and
Plaintiff's claims areDISMISSED WITH PREJUDICE. Judgement will be entered consistent
with this order.

Signed in Baton Rouge, Louisiana, on February 6, 2018.

JUDGE JCHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

L n light of this ruling, the Court need not consider thificiancy of Plaintiff's definition of the relevant product or
geographic markets.
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