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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

LONDI L. LAFLEUR CIVIL ACTION
VERSU
NO.16-254-BAJ-RLB
KARLEEN LEGLUE, ET AL.
ORDER

Before the Court are the Motion for Prdtee Order (R. Doc. 69) filed by Defendants
Sheriff Jason Ard and Warden Perry Raghon May 5, 2017, and the Motion to Compel (R.
Doc. 74) filed by Plaintiff on May 30, 201 Opposition (R. Doc. 73) to the Motion for
Protective Order was filed by Plaintiff on M&0, 2017, and Opposition (R. Doc. 86) to the
Motion to Compel was filed by Defendants on JAn2017. With leave of court granted on June
12, 2017 (R. Doc. 82), Defendants Ard and Rushing filed their Reply Memorandum in Support
of Motion for Protective Order (R. Doc. 85)Vith leave of Court granted on June 29, 2017 (R.
Doc. 89), Plaintiff filed a Reply Memorandum Support of Motion to Compel (R. Doc. 90).
l. Background

Plaintiff Londi L. Lafleur (“Lafleur”) initiatedthis action with the filing of her Complaint
on April 20, 2016. (R. Doc. 1). On Octol&r, 2016, Plaintiff propoundeter First Set of
Interrogatories (R. Doc. 74-2), First Set ofgeests for Production of Documents (R. Doc. 74-
3), and First Set of Requests for Admission aftfR. Doc. 74-4) (collectively, “Discovery
Requests”) on Defendant Shedtison Ard (“Ard”). Defendarrd provided his initial

responses to Plaintiff's Discovery Requesh March 3, 2017. Then, on May 5, 2017, Defendant

Ard supplemented his discovery with additibnaitten responses and document production.
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Meanwhile, certain depositions weseheduled and conducted on May 1, 2017.
Although the parties dispute theffstiency of the meeting, a disgery conference was held on
May 2, 2017. On May 3, 2017, counsel for Pldimrovided Defendant with an Index of
Deficiencies. Defendant filed his Motion fBrotective Order (R. Doc. 69) on May, 5, 2017, and
Plaintiff filed her Motion to Compel (R. Do@4) on May 30, 2017. Both motions have been
fully briefed.

Il. Law and Analysis

“Unless otherwise limited by court ordergthcope of discovery is as follows: Parties
may obtain discovery regarding angnprivileged matter that is rel@nt to any party’s claim or
defense and proportional to the needs of the cassidering the impontece of the issues at
stake in the action, the amount in controversyptmies’ relative access televant information,
the parties’ resources, the imparta of the discovery in resahg the issues, and whether the
burden or expense of the proposed discovery outwémghkely benefit. Information within this
scope of discovery need not be admissiblevidence to be discoverable.” Fed. R. Civ. P.
26(b)(1). To be relevant, “information withinishrscope of discovery need not be admissible in
evidence to be discoverable.” F&I.Civ. P. 26(b)(1). The scopé discovery is not without
limits, however, and the court may protect ayp&am responding to discovery when: (i) it is
unreasonably cumulative or duplicative, or obdbie from some other less-burdensome source;
(ii) the party seeking discovery has had the opputy by discovery in the action to obtain the
information sought; or (iii) the proposed disery is outside the scope permitted by Rule
26(b)(1). Fed. R. Civ. P. 26(b)(2).

A party may withhold information which walibe otherwise discoverable on the basis of

privilege. Fed. R. Civ. P. 26(b)(1). A partytiolding information on the basis of privilege



must expressly make the claim and describenéttere of the document being withheld. Fed. R.
Civ. P. 26(b)(5).

Rule 33 of the Federal Rules of Civildeedure provides for the service of written
interrogatories. A party seelg discovery under Rule 33 may sematerrogatories on any other
party and the interrogatp“may relate to any matter thatay be inquired into under Rule
26(b).” Fed. R. Civ. P. 33(a)(2). “If the ansmto an interrogatory may be determined by
examining . . . a party’s business records (incigdailectronically stored farmation), and if the
burden of deriving or ascertainitige answer will be substantialllge same for either party, the
responding party may answer by: (1) specifyingrdeords that must breviewed, in sufficient
detail to enable the interrogagj party to locate and identifigem as readily as the responding
party could; and (2) giving thiaterrogating party a reasonable opportunitgxamine and audit
the records and to make copiesmpilations, abstracts, orrmmaries.” Fed. R. Civ. P. 33(d).

Rule 34 of the Federal Rules of Civil Bealure provides for the discovery of documents
and tangible items. A party seef§ discovery must serve a request for production on the party
believed to be in possession, @dst, or control of the documeras other evidence. Fed. R. Civ.
P. 34(a). The request is to imewriting and must set forth, amg other things, the desired items
with “reasonable particularityFed. R. Civ. P. 34(b)(1)(A).

The rules governing discovery are accordédoad and liberal treatment to achieve their
purpose of adequately informing litigants in civil tridtebert v. Landp441 U.S. 153, 176
(1979). Itis well established that the scopédis€overy is within thesound discretion of the
trial court.E.g, Quintero v. Klaveness Ship Lin®&d4 F.2d 717, 724 (5th Cir. 1990) (“the

district court has wide discretion in deténing the scope and effect of discovery”).



A. Rule 37 Conference

Rule 37(a)(1) of the Federal R8s of Civil Procedure providethat any motion to compel
“must include a certification th#the movant has in good faith cenfed or attempted to confer
with the person or party failing to make disclosore&iscovery in an effotib obtain it without
court action.” Failure to comply with the meetd confer requirement may constitute sufficient
reason to deny a motion to comgghaw Grp. Inc. v. Zurich Am. Ins. Cblo. 12-257, 2014 WL
4373197, at *3 (M.D. La. Sept. 3, 2014¢ge also Forever Green AthiteFields, Inc. v. Babcock
Law Firm, LLG No. 11-633 (M.D. La. July 2, 2014) (denying motion to compel where defense
counsel made a single attempt by email to medtconfer and did not do so in a good faith
effort to resolve the dispute without court intervention).

Plaintiff’'s Motion to Compel contains a céitation that “[ulndesigned counsel hereby
certifies that he has spoken in good faith witbhregel for Defendants in an effort to resolve the
discovery disputes raised in this motion befdneg of same.” (R. Doc. 74 at 1). Plaintiff
provides no further information with regardtte timing or content of the conference.
Defendant, however, concedes that a Rule 8&trand-confer was held on May 2, 2017 and that
Plaintiff provided an “Index oDeficiencies” on May 3, 2017, but posits that those two facts are
insufficient to meet the requiremeraf Fed. R. Civ. P. 37(a)(1).

Other than somewhat conflicting statemaentgle by counsel in briefing, the Court has
no way of knowing the content of the May 21ZCconference held, babunsel for Plaintiff
does certify a good faith effort to resolve the disguior to seeking court intervention. A brief
telephone conference regarding certain specific items, followedubigtan list of deficiencies
that exceeds those topics, without further diagggsi not sufficient under Fed. R. Civ. P. 37.

Further, Defendant states on multiple occasinrigs Opposition that, had Plaintiff conferred



with Defendant as to all issueased in her Motion to Compedourt intervention may not have
been necessary. (R. Doc. 86 at 3, 6, 7, 10, 15).

The Court orders the parties, in the futdoemake all reasonable efforts to resolve
discovery disputes prior to see§ court intervention, and notesathall efforts to resolve such
discovery disputes should cover all of thegmbial disagreements upon wh a party will file a
motion if not resolved, and any such motion shellimited to the discovery disputes the parties
raised but were unable to resolve. Should abgeguent discovery disputes arise, followed by a
proper meet-and-confer between the partiedtregun continued disagreement necessitating
intervention by the Court, any Rule 37 cectifie shall specificallget forth (1) how the
conference was scheduled and agreed upon, (2) whoipated in the comrence, (3) when the
conference took place, (4) whether the confererazconducted by phone or in person, (5) the
duration of the conference, (6) the specifiemized topics that were addressed at the
conference, and (7) whether any sswvere resolveldy the parties.

In light of the extensive briefing and wpuing deadlines, the Court will address the
discovery at issue as appropriateder the circumstances despite apparent insufficiency of
the Rule 37 conference.

B. Discovery Requests at Issde

1. Training Materials
Plaintiff's Interrogatory Nos. 4, 5, and &)d Request for Production Nos. 1, 2, ahd 3

seek information regarding trang and educational materigdeovided by LPSO, as well as

1 At the outset, Defendant notes that no discovery has been propounded on Defendant Warden Reyramlsh
Plaintiff has not submitted any argument, document, or exhibit to the Court contrary to this representation.
Accordingly, this Order is limited tBlaintiff's motion to compel additiohaesponses to the Discovery Requests
propounded by Plaintiff on Defendant Ard.

2 Throughout this opinion, the Requests for Productiorespond to the Interrogatories concurrently addressed
unless otherwise noted.



policies and procedures of LPS@efendant responded thathuequests were overly broad,
irrelevant, and not likely to lead the discovery of admissible evidente.
The Interrogatories and Respensat issue are as follows:

INTERROGATORY NO. 4

Describe in detalil all education, instrieets, and training provided by or on behalf
of LPSO to its employees relating tioeir work at LPSO during the period of
Karleen Leglue’'s employmerdt LPSO. This is deemed to include but not be
limited to any directives, guidelinesiles, policies oprocedures for:

a. Handling and treatment of @®ns in custody of LPSO;

b. Use of force by LPSO employees on persons in custody;

c. Reporting and investigation of suspeateidhinal activity by LPSO employees;
d. Providing access to medical cdoe persons in custody of LPSO.

RESPONSE TO INTERROGATORY NO. 4

Defendant objects to Interragay No. 4 as overly broaahd as seeking irrelevant
information that is not reasonably calculated to lead to the discovery of admissible
evidence. Subject to said ebjions, defendant statesatltorrectional officers are
trained through the LouisianPolice Officer Standasdand Training program.
Defendant further directs plaintiff tthe documents produced in response to
Request for Production No. 1.

INTERROGATORY NO. 5

Describe in detail all dectives, guidelines, regulations, rules, policies or
procedures applicable to the wobkeing performed by deputies for LPSO on
January 26, 2016. This is deemed to include but not be limited to any directives,
guidelines, rules, policgeor procedures for:

Handling and treatment of ®ns in custody of LPSO;

Use of force by LPSO employees on persons in custody;

Reporting and investigation of suspeateichinal activity by LPSO employees;
Providing access to medical cdoe persons in custody of LPSO.

apop

3 The Court notes that the current scopdiscovery reflected in Fed. R. CR. 26 is that “[p]arties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s claimmsalafel proportional to the
needs of the case... Information within this scopdiséovery need not be admissible in evidence to be
discoverable.” Fed. R. Civ. P. 26(b)(1). Further, the comments to the 2015 AmenadlfRedt R. Civ. P. 26 note
that “[d]iscovery of nonprivileged information not admissible in evidence remains available so long as it is
otherwise within the scope of discovery.”



RESOPNSE TO INTERROGATORY NO. 5

See objections and respornisdnterrogatory No. 4.

INTERROGATORY NO. 6

How does LPSO define “excessive force” itsremployees as that term relates to
the use of force by LPSO employasspersons in the[ir] custody?

RESPONSE TO INTERROGATORY NO. 6

Defendant objects to Interrogatory No. 6sagking irrelevant information that is
not reasonably calculated to lead to discovery of admissibl evidence. Subject
to said objection, the Livingston Parisheiff's Office Operatbns Manual defines
excessive force as “Any physical force which exceeds the degree of physical force
permitted pursuant to State law. The wfeexcessive physical force shall be
presumed when an officer continued pply physical force in excess of the force
permitted by State law to a person wha lh@&en rendered incapable of resisting
arrest.”

Defendant represents that it “will produce any relevant trainingriabéeéd portions of
the policy and procedures manuahccordance with an Order from the Court” subject to his
request for a protective order. (R. Doc. 86 atAg¢cordingly, Defendarduggests that he has
additional materials in his possession that wouldebevant to Plaintiff sequests, but sets forth
no law or information for the Court to directigldress the question of relevance. Defendant
argues that “Plaintiff’'s objection is simply a ttea of different interpretations of her overly
broad discovery requests.” (R. Doc. 86 at Befendant further elaborates on the differing
interpretations being that Defendant produced evidence of the training Defendant Leglue
received, but that Plaintiff subsequently représemno Defendant that shs seeking material
used to complete that training.

The Defendant’s argument regarding the scope of the request is unpersuasive. Nowhere

in Plaintiff's Interrogatory Nos. 4, 5, and 6 Request for Production Nos. 1, 2, and 3 is the

information sought by Plaintiff limited to desgtion and production of the training Leglue



received. To the contrary, Plaintiff seeks %&dlucation, instructions, drraining provided by or
on behalf of LPSO to its employees.” (R. D@4-2 at 3). Informationeflecting that Leglue
received or completed training doreot address the content of thening received or completed
by Plaintiff and other similarly situated empé®ss, which content islexvant to Plaintiff's

claims.

Plaintiff also notes that the identity oértain documents were discovered during the
course of depositions, but not produced in response to the written discovery requests, including:
(1) LPSO Operations Manual and/or employees’/deputies’ manual with policies and procedures,
written job descriptions for thgeputies; (2) policies and procedsarregarding lockdown; and (3)
inmate handbook. The Court also agrees widn&ff that the identification of certain
documents in a deposition does not limit the sadfpehat Defendant must identify and produce
in response to the Interrogatories &wetuests for Productiaf Documents.

Notwithstanding the foregoing, Plaintiff's requestre overly broad in scope. A request
for “all” such documentation pertaining to “employ€es“deputies” is far too expansive. This
is precisely the type of issue that a proper Rule@Werence could resolve. Rather than simply
deny the motion, however, the Court finds the sudgraies enumerated subsections (a)-(d) of
Interrogatory Nos. 4 and 5 to be relevant arapprtional to the needs of the case, which shall
expressly include any documents referenced dgpmnent during a deposition in this matter.
Subiject to the protective orddiscussed below, the Court orders Defendant to respond to
subparts (a)-(d) of Interrogatory Nos. 4 anahsl Request for Production Nos. 1 and 2 on or
before July 21, 2017. Defendant is further ordeéoecspond to Interrogatory No. 6 and Request

for Production No. 3 in full, to the extent hesh@ot done so already, on or before July 21, 2017.



2. Witnesses and Description of Testimony

Plaintiff also takes issue with the suffio®y of Defendant’s iponse to Plaintiff’s
Interrogatory Nos. 7 and 8, which request the identity of all persons who were witnesses to the
attack or any events leading up to or immeshiatollowing the attack, as well as a detailed
description of each person’s scope of testign and Defendant’s failure to provide any
information in response to Plaintiff's request foe identify of persons employed by LPSO and
working at LPDC on the date of the alleged &taDefendant responds thad was unaware that
Plaintiff was seeking the identityf deputies in the booking areaqurto the alleged attack, but
identified the deputies who witnessed the inotdand further provides that no response is
warranted to the portion tiie interrogatory that seeks a dgsiton of testimony to be elicited.

The Interrogatories and Respesst issue are as follows:

INTERROGATORY NO. 7

Identify and provide the title and descrqut of job duties for all persons known to
you or whom you believe to vétnesses, either in personremotely, to the attack
or any events leading up to or immately following the attack, and provide a
detailed description of any testimopyou may elicit from each such person.

RESPONSE TO INTERROGATORY NO. 7

Defendant objects to Interrogatory Noas overly broad and unduly burdensome.
Defendant further objects tbe subjective characterizati and the use of the word
“attack” in this discovery to identify thimcident made theubject matter of this
litigation. Subject to said obgtion, defendant states thérleen Leglue withessed
the incident giving rise to this litigaticand that upon information and belief Sheila
Harrison had an obstructed view of theident giving rise tdhis litigation.

INTERROGATORY NO. 8

Identify and provide the title and descript of job duties foall persons who were
employed by LPSO and working at LPDC on the date of the attack.



RESPONSE TO INTERROGATORY NO. 8

Defendant objects to Interragay No. 8 as overly broaahd as seeking irrelevant
information that is not reasonably calculated to lead to the discovery of admissible
evidence. Defendant further objects te gubjective characterization and the use

of the word “attack” in this discovery to identify the incident made the subject

matter of this litigation.

Defendant again seeks to limit the scop@Ilaintiff's request through his strained
interpretation, stating Plaiff's “request was clearly limited isacope to the ‘attack,” and that is
why those individuals that witssed the alleged incident wereidified.” (R. Doc. 86 at 6).

But, Plaintiff’'s request is not donited, as it explicitly requestke identity of persons who were
witnesses “either in person or remotely, to the attacny events up to or immediately

following the attacK (R. Doc. 86-4 at 3) (emphasis addeurther, the facts alleged in the
Plaintiffs Complaint suggest & the period between which Plaintiff was in “booking” and the
alleged attack are, at the very least, in \@oge temporal proximit Plaintiff's Complaint

alleges that “sometime on the morning of January 26, 2016, Ms. Lafleur was taken to ‘booking’
when suddenly and with no provocation or warrlieglue attacked Ms. Lafleur and grabbed her
by the upper body and threw her head first into bhwiaile Ms. Lafleur remained in handcuffs.”
(R. Doc. 1 at T XI). Itis reasonable to cart# from Plaintiff's Interrogatory, and well within

the scope of relevant discayethat Defendant should idéfy all in-person or remotewitnesses
from the “booking” of Plaintiff through her acee® medical care. Defendant is ordered to
supplement his discovery responses ediogly on or before July 21, 2017.

In addition, Plaintiff seeks to compel Dafiant to provide “anpotential knowledge of

facts or testimony” of each person identified in response to Interrogatory No. 7 “in detail so

41t is noted that Plaintiff also alleges that the alleged attacked was “captured on video surveillance.” (R. Doc. 1 at |
XIV). Therefore, to the extent Plaintiff requests theniity of “remote” witnesses, the Court finds that request
relevant.

10



counsel for Ms. Lafleur can deteime if depositions are necessary.” (R. Doc. 74-1 at 5). To the
extent the information requestsdbeyond the scope of that read in initialdisclosures under
Fed. R. Civ. P. 26(a), the requesbigrly broad and raises coneerith regard to the attorney
client and/or work product privileg Plaintiff is entitled to dhin from Defendant the identity

of persons known to or believed by him to beitn@ss, either in person or remotely, to the
attack or any events leading up to or immeshatollowing the attack, as discussed above, and
in response to that specific interrogatory. tfie extent, however, Plaintiff seeks a detailed
description of any testimony, Ptaiff's Motion to Compel withregard to Interrogatory No. 7

will be denied for two reasons.

First, Plaintiff's request for “any testimorypu may elicit” necessarily presupposes that
Defendant would call as a witness any parslentified by Defendant in response to
Interrogatory No. 7. To the extent that Ptafmequests the Court toompel Defendant to
provide detailed information regarding potahtestimony of non-pads Defendant does not
intend to call as witnesses, theope of discovery does not reguDefendant to interview each
non-party it identifies in ordeo provide a response to Ritiff. Should Plaintiff seek
information with regard to non-parties Defendaas not identified as potential withesses in the
Rule 26 disclosures, Plaintiff's recours¢asotice, subpoena, and conduct a deposition.
Plaintiff's Interrogatory No. 7 isverly broad and not within thezope of permissible discovery
in that regard.

Second, Plaintiff's request for “any testiny you may elicit” also implicates the
attorney-client and/or work pduct privilege insofar as it seekounsel’s strategy or thought
process with regard to his questioning of a piémwitness called to testify. Put another way,

Plaintiff is essentially askinfipr opposing counsel’s list ofid questions for individuals

11



identified in response to Plaifis discovery requests. For these reasons, a request for “any
testimony you may elicit” is not properly withthe scope of an interrogatory. Defendant is
required under Fed. R. Civ. P. 2B@(A), as is Plaintiff, tqorovide “the name and, if known,
the address and telephone number of each indiMitedy to have discoverable information--
along with the subjects of that informatiohat the disclosing party may use to support its
claims or defenses, unless the use would béysoleimpeachment.” Additionally, “[pJursuant
to Rule 37 of the Federal Rules of Civil Procedure, a party who fails to provide information or
identify a witness as required by Rule 26(aje)r ‘is not allowed to use that information or
witness to supply evidence on a motion, at aihgaor at a trial, unless the failure was
substantially harmless or justifiedPainter v. Suire2014 WL 4925522, at *2 (M.D. La. Sep.
30, 2014) (citing Fed. R. Civ. P. 37(c)(1)). As te thformation sought by Plaintiff with regard
to the subjects of discovdria information likely held byhe person(s) identified, that
information should have alreadgén provided in Defendant’s irat disclosures. Insofar as
Plaintiff's Interrogatory No. Tequests Defendant to identify individuals or documents, that
request is duplicative and cumulativithat required by Rule 26(a).

Lastly, Defendant argues that Plaintiff’s Imgatory No. 8, seeking the identity of all
persons “employed by LPSO and working at LPDQGhendate of the attack,” is not “reasonably
calculated to lead to the discoverfyadmissible evidence.” (R. Dog6 at 7). Initially, the Court
notes that the scope of Fed. R. Civ. P. 26(lp(tjently in effect is1ot defined to include
information reasonably calculated to lead t® discovery of admissible evidence. The Court
does find, however, that Interrogatory No. &verly broad and the scope of the information
sought is not relevant to the at@s or defenses in the mattéro the extent the Court would

modify the scope of Interrogatory No. 8athmodification would match the scope of

12



Interrogatory No. 7 such that the inquiry is modiccordingly, Plaintiffs Motion to Compel as
to Interrogatory No. 8 is denied.
3. Leglue’s Work Performance

It is Plaintiff’'s position that documenpoduced by Defendant Leglue after the
depositions should have beeemtified and produced by Defendamtresponse to Interrogatory
No. 13 and Request for Production No. 8. Defehdaggests that the documents produced by
Defendant Leglue were “pregd by Ms. Leglue,” but avds addressing whether those
documents were also in the possession, custoaygrarol of Defendant, and further argues that
the documents produced by Leglue weoé responsive to Interrogatory No. 13.

The Interrogatories and Respensat issue are as follows:

INTERROGATORY NO. 13

Describe each occasion on which the work performance of Karleen Leglue was
examined, reviewed, analyzed or otheenevaluated by you or LPSO and state:

a. the identity of any person who participdtin or was involved in any way with
such examination, review, alysis or evaluation;

b. the result of such examinationyrew, analysis or evaluation.

c. whether a written or recorded report or summary of the examination, review,
analysis or evaluation was prepared t@identity of the person in possession
of the original report or summary.

RESPONSE TO INTERROGATORY NO. 13

Defendant objects to Interrogatory ND3 as vague. Subject to said objection,
defendant refers plaintiff to the reds produced in response to Request for
Production No. 8.
Plaintiff's Interrogatory No. 13 is limited tidlentifying occasions on which Leglue’s work
performance was “examined, reviewed, analyaedtherwise evaluad,” which by its own

terms, does not necessarily encompass occasions on which the use of force by Leglue—whether

excessive or not—was merely memorialized, riegmh or narrated by Leglue or another person.

13



As represented to the Court by defense coufibelse documents were not responsive and,
therefore, not produced.” (R. Doc. 86 at 8he documents produced by Leglue, therefore, are
not within the scope dhe request made by Plaintiff in Interrogatory No. 13, as that
interrogatory seeks identifitan of occasions on which Leglue’s “work performance” was
“examined, reviewed, and analyzed or otheevdsaluated.” An incident narrative is not
responsive to this request.
4, Subsequent Remedial Measures

Plaintiff argues that Defendant’s objextito Interrogatory No. 16 and Request for
Production No. 10, which asked Defentito describe any changesaeao LPSO procedures or
operations after the alleged attack, is not supported by law. Defendant responds primarily that
such information would not be admissible an&ed. R. Evid. 407, and also that such
information is not relevant.

The Interrogatories and Respensat issue are as follows:

INTERROGATORY NO. 16

Describe in detail any chge in the work procedures operations at LPSO
resulting in full or in part fronthe attack or claim for injuries.

RESPONSE TO INTERROGATORY NO. 16

Defendant objects to the subjective cuderization and the use of the word
“attack” in this discovery to identify thecident made theubject matter of this
litigation. Defendant further objects Request for Production No. 10 as seeking
irrelevant information that is not reasonably calculated to lead to the discovery of
admissible evidence and as seeking ewdeof subsequent remedial measures,
which is specifically excluded by Fed. R. Evid. 407.

As noted previously herein, the questiontgeertains to the scope of discovery is

relevance and proportionalitgpt admissibility. In fact, Fed. FCiv. P. 26 addresses this point

5 The extent to which the information sought by Plaintiff may be responsive to another inteyrigyadt before
the Court at this time.

14



specifically, stating, “[ijnformatin within this scope of discovery need not be admissible in
evidence to be discoverable.” Fed. R. Civ. P. X&jb Discoverability and admissibility are not
the same inquirySee, e.g. Kreger v. Gen. Steel Cop008 WL 782767, at *2 (E.D. La. Mar.
20, 2008) (“The Court notes that issues of discalwity under Rule 26 are separate from issues
of admissibility at trial. As notedy Wright and Miller, there ian ‘explicit recognition that the
guestion of relevancy is to be more loosely cargstrat the discovery staghan at the trial.” 8
Wright & Miller, Federal Practice and Pralee, Civil 8§ 2008. Specifically, information
‘otherwise inadmissible at trial de@ot bar discovery if it is relemtito the subject matter of the
action and there is a reasonadessibility that the informatn sought may provide a lead to
other evidence that will be admissiblil!).

Defendant’s only argument besides admissibilitthet these requests are irrelevant. (R.
Doc. 86 at 9). The Court finds, withquéissing on whether such documents would be
admissible, that evidence of any changes in tlieips or procedures after the alleged attack are
within the permissible scope of discovery imnection with Plaintiffs claim that Defendant
failed “to adopt, implement and/or enforce pyglipractice or procedure.” Thus, Plaintiff's
Motion to Compel Defendant’s sponse to Interrogatory No. 16 and Request for Production No.
10 is granted and Defendant is ordered tpaed on or before July 21, 2017. However, the
Court further notes that Defendaepresents that “no changes in work procedures or operations
were implemented as a result of the incident nsadgect of this suitand that “Sheriff Ard is
not in possession of any responsive informatioreoords.” (R. Doc. 86 at 10). To the extent
the Court has granted Plaintiff's Motion to CoshPefendant’s response to Interrogatory No.
16, no further response is needed based on Deféadapresentation thétere have been “no

changes.”

15



5. Defenses
Plaintiff argues that Defend8s responses to Interrogay Nos. 17, 18, and 19, and
Requests for Production Nos. 11, 12, 13, and 16 arsuppiorted by law. Defendant argues that
the information sought by those discovery requests (1) is privileged; {@gue; and (3) is
duplicative of Interrogatory No. 25 and RequestProduction No. 16, which have purportedly
been responded to in full.
The Interrogatories and Respensat issue are as follows:

INTERROGATORY NO. 17

If you deny that LPSO was not responsifide the attack or claim for damages
describe all evidence which supports saemial. If you are relying on witness
testimony, identify each witness and providiegailed description of the substance
of his or her testimony. If you are relyiog documents, exhibite other tangible
items of evidence describe detail each such documents, exhibit or other tangible
item of evidence and identify the persohashas custody of the original of each
such document, exhibit or othgem of tangible evidence.

RESPONSE TO INTERROGATORY NO. 17

Defendant objects to the subjective @werization and the use of the word
“attack” in this discovery to identify thimcident made theubject matter of this
litigation. Defendant further objects to Integatory No. 17 as seeking privileged
attorney client communications, priviledygvork product prepared in anticipation
of litigation, and/or prileged mental impressions,dtries, and conclusions of
counsel for defendant.

INTERROGATORY NO. 18

If you allege that the attack or claim for damages were caused by other or were
caused by some other accident, incidentdition, or circumstance describe all
evidence which supports such allegatibryou are relying on witness testimony,
identify each witness and provide a detailed description of the substance of his or
her testimony. If you are relying on documemshibits or othetangible items of
evidence describe in ddtaach such document, exhibit or other tangible item of
evidence and identify the person whaosaistody of the original of each such
document, exhibit or other item of tangible evidence.

16



RESPONSE TO INTERROGATORY NO. 18

Defendant objects to the subjective @werization and the use of the word
“attack” in this discovery to identify thecident made theubject matter of this
litigation. Defendant further objects to Integatory No. 18 as vague and as seeking
privileged attorney cliencommunications, privileged work product prepared in
anticipation of litigation, and/or privileged mental impressions, theories, and
conclusions of counsel for defendant.

INTERROGATORY NO. 19

If you allege that the attack or claim for damages were caused by Londi L. Lafleur
or that she has failed to mitigate henwayes describe all evidence which supports
such allegation. If you amrelying on witness testimonigentify each witness and
provide a detailed description of thebstance of his or her testimony. If you are
relying on documents, exhibits or other tdnlgitems of evidence describe in detail
each such document, exhibit or other thlgyitem of evidence and identify the
person who has custody of theginal of each such daments, exhibit or other
item of tangible evidence.

RESPONSE TO INTERROGATORY NO. 19

Defendant objects to the subjective @werization and the use of the word
“attack” in this discovery to identify thecident made theubject matter of this
litigation. Defendant further objects to Imegatory No. 19 as seeking privileged
attorney client communications, priviley@ork product prepared in anticipation

of litigation, and/or prileged mental impressions,dtries, and conclusions of

counsel for defendant. Defenddutther objects to thikterrogatory as premature

in that discovery is just underway.

For the same reasons theutt outline in Section Zupra Plaintiff's request for “a
detailed description of the substance of hikartestimony” is not appropriate. The Court will
not require Defendant to providalatailed description of testimony as such request is essentially
asking for counsel’s trial questis, which is privileged underdgtwork production doctrine, and
Plaintiff has the opportunity to depose any non-paitgesses. Further, insofar as Plaintiff is

requesting an exhibit list, that deadline has tsstrby the Court and suchtlis to be included in

the pretrial order.
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Beyond the limitation in scope discussed ah@&fendant should ka already provided
this information in his initial disclosures as Fed . P. 26(a)(i) and (iiyequire the parties to
disclose the identity of indiduals and documents a party “may use to support its claims or
defenses.” Defendant alsoggests—and the Court agrees—thatinformation Plaintiff seeks
to compel in these interrogaies and requests for productiohdocuments are duplicative of
Interrogatory No. 25 and Request for Productian N5. Considering the limitations in scope set
forth above, and the responses required under Bugnd this Order, it does not appear that
there is anything to compel. Defendants are reminded of their continuing duty to supplement any
outstanding discovery. To the emtéhere is any needed supplenaion pursuant to this Order,
Defendant shall provide it on or before Jaly, 2017. If any specific information is being
withheld on the basis of privilege, it shoulddggpropriately identifid in a privilege log.

6. Identity of Potential Witnesses

Plaintiff avers that Defendafdiled to adequately respondItderrogatory No. 26 insofar
as Defendant did not provided sufficiently sfiealescription of theestimony he may elicit
from each person identified. Defendant argues that Plaintiff's 26th Interrogatory exceeded the
number of interrogatories permitted by law, and, in any event, that his response was adequate.

The Court finds that the desations provided by Defendant amet as narrow as Plaintiff
represents. Plaintiff suggestatiDefendant described the potehtestimony as to all persons
identified in response to Integatory No. 26 as “all matters madebject of the complaint.” (R.
Doc. 74-1 at 9). While this is true for thiest 9 persons ientified in Defendant’s initial
response, the scope of thel Pbtential withess’sestimony is specifically identified as
“plaintiff's medical condition.” (R Doc. 86-4 at 12). Furthehe description of potential

testimony as to the 12 additional persons identified in Defendant’s Supplemental Responses (R.
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Doc. 86-3) is even more varied and specifitie Court agrees with the Defendant and finds
these descriptions sufficient in the context of irdgatory No. 26. In addition, to the extent that
this request is seeking the testimony to be elicited by trial counaetetiuest necessarily
infringes on attorney work product.

Although Fed. R. Civ. P. 33(a)(1) limits the number of interrogatories a party may
propound without leave of court to 25, as Deferntdeas already responded to Plaintiff's 26th
interrogatory with no objection uhthe filing of his Opposition, ta Court finds this argument to
be moot.

7. Documents Relating to Alleged Attack

In Requests for Production Nos. 5, 6, an@l&jntiff sought production of documents,
statements, and visual depictions relating tcallegyed attack. Plairftisuggests, and Defendant
does not deny, that certain responsive documents were provided to Plaintiff during a May 1,
2017 deposition. Further, Defendant represkatsupplemented his discovery responses after
the May 2, 2017 conference betweea plarties. (R. Doc. 86 at 14). It is unclear to the Court
whether Defendant’s counsel had these docunietiis possession before April 28, 2017 as he
states in the deposition that he “recendgaived the statement” (R. Doc. 74-8 at 9), but
Defendant states in briefing thée failure to produce the wten statement of Deputy Harrison
was “an inadvertent mistake,” and that it wasunail the deposition that he “recalled reviewing
the statement with Deputy Harrison.” (R. Doc. 8R)is also unclear tthe Court whether there
are additional documents responsive to Requests for Production Nos. 5, 6, and 7 beyond what
Defendant provided during or after the defioss, or whether Defendant has produced all

responsive documents at this time.
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The applicable Requests for Production are as follows:

REQUEST FOR PRODUCTION OF DOCUMENT NO. 5

All document, exhibits, or other items of tangible evidence concerning any
investigation, inquiry, reviewexperiments, testing, analysis concerning the
attack or claim for injuries. This is deemed to include but not be limited to any
accident report, incident report, investiga report, arrest report, or any other
similar document, or any documents exhibits or other items of tangible evidence
relied upon in Answer to Interrogatory No. 9.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 6

All written or recorded statnents of any type relating to the attack or claim for
damages.

REQUEST FOR PRODUCTION OF DOCUMENT NO. 7

All photographs, drawings, diegms, sketches, video tape, other renderings of
the attack or claim for injuries.

The sufficiency of the production is not befddhe Court at thisme, and the Court
makes no finding as to the sufficiency of thepenses or Defendant’s compliance therewith.
The Court does find, however, that the esta¢nt of Deputy Harrison as well as the
photograph(s) taken by Deputy tHaon are clearly responsive Plaintiff's Requests for
Production Nos. 6 and 7 and likely existedhat time Plaintiff initially propounded discovery.
Accordingly, Plaintiff's Motion to Compel thesdocuments and any other documents responsive
to Request for Production Nos. 5, 6, and 7 is granted. Defendant is ordered to respond in full to
Request for Production Nos. 5, 6, and 7 on or befolg 21, 2017 if he has not already done so.

C. Protective Order

Rule 26(c) allows the court issue a protective order afi@ showing of good cause “to
protect a party or person from annoyance, embarrassment, oppression, or undue burden or
expense.” Fed. R. Civ. P. 26(c)(1). “A paotyany person from whom discovery is sought may

move for a protective order ingltourt where the action is pangl . . . .” Fed. R. Civ. P.

20



26(c)(1). In addition, Rule 26)'s “good cause” requirement irdites that the party seeking a
protective order has the burd#a show the necessity of itssuance, which contemplates a
particular and specific demonsiat of fact as distinguishddom stereotyped and conclusory
statements.In re Terra Int'l, Inc, 134 F.3d 302, 306 (5th Cir. 1998) (quotldgited States v.
Garrett, 571 F.2d 1323, 1326 n.3 (5th Cir. 1978))th movant shows good cause, the court
may preclude the discovery, limit its scope toaeraireas of inquiry, astherwise tailor the
request to protect the movaked. R. Civ. P. 26(c)(1)(A)-(H).

Defendant requests the issuance of a ptiggeorder “prohibiting disclosure of any
policies and procedures, operationanuals, or training material &myone other than the Court,
parties to this lawsuit, thecounsel and counsel’s stadijalified persons taking testimony
involving documents, and expert witnesses.” (Rc.089 at 3). Defendant further requests that
said protective order “requireahany portion of the records thae filed be filed under seal.”
(R. Doc. 69 at 3§.

In support of this request Defendant awbit “security and safety concerns [] are
inherent with the risk of dissemination of such sensitive material.” (R. Doc. 69-2 at 2).
Specifically, Defendants suggekat unprotected disclosureowld compromise safety and
security inside the LPDC resulg potentially in “risks of escageom or unauthorized entry into
the jail or other adverse situatidrand “disruption of internal orad€ (R. Doc. 69-2 at 4). In her
Opposition, Plaintiff counters (Defendant’s request for protective order is not timely; (2)

Defendant has failed to mdss burden of proving good cause for the issuance of a protective

6 The Court notes that Defendant is not requesting a blanket protective order over all doauthésyproceedings,
but rather Defendant’s request for a protective order is limited to prohibit disclosure of “argspafid procedures,
operations manuals, or training materials.” (R. Doc. 69.affo the extent the Court will consider Defendant’'s
request for the protective order to require “records” to be filed under seal, the Court deems the tedsi treedr
in Defendant’s Motion for Protective Order to be simjldinited to “any policies and procedures, operations
manuals, or training materials.”
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order, particularly with regarth the specificity requiredna the LPSQO’s position as a public
entity. (R. Doc. 73 at 3-5).

As a general matter, a motion for protective otida@imely if filed before the date set for
the discovery at issuSee Alvarez v. Aldi (Texas) L1 2014 WL 3624929, at *1 (N.D. Tex. July
22, 2014). Defendant did not move for a protectikger prior to his rgponses to Plaintiff's
discovery requests were due. Notwithstandireg fact, Defendant’s discovery responses
objected to the discovery requests that encesgige documents that would be subject to a
protective order, and Defendant further arguessrOpposition to Plaiiff's Motion to Compel
that those discovery requests averly broad. The parties agrthat a discovery conference was
held on May 2, 2017, Plaintiff prosed Defendant an Index Dieficiencies on May 3, 2017 and
gave Defendant a deadline of May 5, 2017 to Brppnt his discovery responses. On May 5,
2017, Defendant provided supplemental discovesponses and document production, and also
filed his Motion for Protective Order (R. Doc. 69ased on this timeline of events, the Court
finds Defendant’s Motion for Protective Order timely and will address the merits.

Although Defendant has not provided tbeurt any of these documents forcamera
inspection such that the Courturable to determine the actual gratial safety and security risk
alleged by Defendant, the Court nonetheless findsatithis stage in the litigation, Defendant’s
argument is persuasive that no harm oryatiee would be suffered by the issuance of the
protective order accompanying this Order.

Accordingly, the Defendant’s Motion for Peattive Order is grante Any policies and
procedures, operations manuals, or training netefiLPSO produced in this litigation is
subject to the Protective Order accompanying tHisgu As set forth in that Protective Order,

its terms cover discovery and the filing of infaation with the Court. To the extent such
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material is used at a hearing or trial, the Court can determine whether and to what extent that
material should remain shielded from the public. Furthermore, the Protective Order also
provides that any party may challenge tbafaential designation of such material.

D. Attorney’s Fees and Expenses

Taken together, Rule 37 and Rule 26 proviu# if a motion to compel or motion for
protective order “is granted in part and ahin part, the court may... after giving an
opportunity to be heard, apportitme reasonable expenses for the motion.” Fed. R. Civ. P.
37(a)(5)(C); Fed. R. Civ. P. 26(c)(3). The court tyated in part and desd in part Plaintiff's
Motion to Compel (R. Doc. 74), and grantedi@wlant’'s Motion for Protective Order (R. Doc.
69) limited to any policies and procedures, opergimanuals, or training material of LPSO.
Having reviewed the briefing submitted by both @etand considering those representations
and assertions regarding counseiteraction in failing to evendalress some of these issues, the
Court concludes that the parties shall beairtbwn expenses wittegard to bringing and
defending these motions. Accordinglyet@ourt declines to impose sanctions.
II. Conclusion

Considering the foregoing Motion for Peative Order (R. Do®9), the Motion to
Compel (R. Doc. 74), and for good cause shown;

IT IS ORDERED that Plaintiff's Motion to CompeDiscovery (R. Doc. 74) is DENIED
with respect to Defendant Warden Perry Rushing;

IT IS FURTHER ORDERED that Plaintiff’'s Motion to Capel Discovery (R. Doc. 74)
is GRANTED in part andDENIED in part with respect to Dendant Sheriff Jason Ard and

Defendant is ordered to supplement his respaiesBiintiff's First Set of Interrogatories and

23



First Set of Requests for Prodwetiof Documents on or befodaly 21, 2017as set forth more
fully herein;

IT IS FURTHER ORDERED that Defendant’s Motion foProtective Order (R. Doc.
69) isSGRANTED and any policies and procedures, operetimanuals, or training material of
LPSO shall be subject to the Prdtee Order accompanying this ruling.

Signed in Baton Rouge, Louisiana, on July 10, 2017.

QROO N2~

RICHARD L. BOURGSEO!S, JR.
UNITED STATES MAGISTRATE JUDGE
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