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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
CATHERINE JONES CIVIL ACTION NO:
16-CV-340-JWD-RLB
VERSUS

BLUE CROSS BLUE SHIELD
OF LOUISIANA

RULING AND ORDER

Before the Court are two motions to exclegert testimony file by Louisiana Health
Service and Indemnity Companybéi Blue Cross and Blue Shield of Louisiana (“Defendant” or
“Blue Cross”): one to excludeghreport and testimony of exp&ritness Jane Bernhardt offered
by plaintiff Catherine Jones @des” or “Plaintiff’) and the dter to exclude the report and
testimony of Plaintiff's expert witness Louisginski (Docs. 22 and 23, respectively). For the
reasons which follow, both motions aregted in part and denied in part.

BACKGROUND

Plaintiff was a Medical Review Nurse hirby Blue Cross. In July 2013, she suffered a
stroke. As a result of the sie, she suffered, among other thingspecific kind of partial vision
loss called right homonymous hem@gpsia in which the right sid# her field of vision is
completely void.

Plaintiff returned to work at Blue Cross in August 2013. In December 2014 she resigned,;
she sought reinstatement, but her request was denied. Plaintiff clairBfuth&ross failed to
reasonably participate in the interactiveqass, failed to provide her with reasonable
accommodations and constructively dischargeddikin violation of the Americans with
Disabilities Act, 42 U.S.C. 8 121t seq Blue Cross denies theskims and insists that it

acted legally at all times and compliwith its obligatons under the ADA.
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MOTION TO EXCLUDE JANET BERNHARDT (DOC. 22)
Janet Bernhardt is a Certified Low Visi®herapist whose report is attached to Blue
Cross’s motion (Doc. 22-1). Portions of hebReary 16, 2017 deposition are found at Docs. 22-
4 and 25-6.
In her report, Bernhardt describes thewtoents she reviewed, the test that she
performed and describes the “visual affectsPtintiff's right homonymous hemianopsia. She
also lists 14 symptoms from wah Plaintiff suffers which arbsted on Low Vision Centers of
Indiana’s homonymous hemianopsia symptom chsic8 well as anothé&cluster of deficits”
associated with this condition. Among other daemns reached, Ms. Banardt states that “if
Ms. Jones would have had the following after heiovi loss, she would have been able to keep
up with productivity and tain her job . . . ” and then lisésght actions, with sub-parts, which
allegedly could have been taken to anralie the effects of Plaintiff's condition.
In its motion, Blue Cross seeks to ex# Ms. Bernhardt’s report and testimony for the
following reasons:
1. She is not qualified to give the opinionadaspecifically, not qualiéd to opine “as to
what constitutes a reasonable accomrtiodaa disability, or an essential job
function.” (Doc. 22 at 1 and 22-7 at 14.)

2. Her opinions are based on insufficient facts;

3. There were “no analytical methods relatedh® facts of the cas’ (Doc. 22 at 1-2),
and Bernhardt’'s opinions are “speculatand untested.” (Doc. 22-7 at 11.)

4. To the extent admissible, the probatwsgue of her opinion is substantially
outweighed by the dangersuifair prejudice and waste tilme. (Doc. 22 at 1-2;

Doc. 22-7 at 16-17.)



In addition, in briefing, Blue @ss adds another complaint:

5. Bernhardt gives “unsubstantiate@# opinions.” (Doc. 22-7 at 16-17.)

The Court will address each of these issues separately.

STANDARD

Pursuant to Federal Rule of Evidence 702yitaess who is qualifié as an expert by
knowledge, skill, experience, training, or edugatmay testify in the form of an opinion or
otherwise” if the rule’s preconditions are met.

Blue Cross’s motion is Baubertchallenge based princilhaon Bernhardt’s alleged
failure to use an accepted methodology and hegedi¢ack of an adequate factual foundation.
See Daubert v. Merrell Bw Pharmaceuticals, In&09 U.S. 579 (1993). Whddaubertis
invoked, a district court may, butm®t required to, hold a heag at which the proffered opinion
may be challengedCarlson v. Bioremedi Therapeutic Sys.,. 1822 F.3d 194, 201 (5th Cir.
2016). However, when no hearingheld, “a district court mudtill perform its gatekeeping
function by performing some type Daubertinquiry.” Id. “At a minimum, a district court must
create a record of iBaubertinquiry and ‘articulate its basfor admitting expert testimony.”
Id. (quotingRodriguez v. Riddell Sports, In€42 F.3d 567, 581 (5th Cir. 2001)).

The role of the trial court is to serve ae thatekeeper for expert testimony by making the
determination of whether the expert opinion iffisiently reliable. As tle Fifth Circuit has held:

[W]hen expert testimony is offered, ethtrial judge must perform a screening

function to ensure that thexpert’s opinion is reliablenal relevant to the facts at

issue in the caseDaubertwent on to make “general observations” intended to
guide a district court’s euation of scientific evidnce. The nonexclusive list
includes “whether [a theory or techniquejn be (and has been) tested,” whether it

“has been subjected to peer reviavd gublication,” the “know or potential rate

of error,” and the “existence and mi@nance of standards controlling the

technique's operation,” as well as “gealeacceptance.” The [Supreme] Court
summarized:



The inquiry envisioned by Rule 702 isye emphasize, a flexible one. Its
overarching subject is the scientific validégpd thus the evidentiary relevance and
reliability-of the principles that underlie a proposed submission. The focus, of
course, must be solely on principkesd methodology, not on the conclusions that
they generate.
Watkins v. Telsmith, Incl121 F.3d 984, 988-89 (5th Cir. 199ifjternal citations omitted).
Cases followingdauberthave expanded upon thesetbrs and explained thBauberts
listing is neither all-encompassing noeigery factor required in every caSee, e.gGen. Elec.
Co. v. Joiner522 U.S. 136, 142 (1997Ruy v. Crown Equip. Corp394 F.3d 320, 325 (5th Cir.
2004). Indeed, courts may look to other factdwner, 522 U.S. at 146.
As this Court has explained:
The admissibility of expert testimonygeverned by Federal Rule of Evidence 702
andDaubert v. Merrell Dow Pharmaceuticals, Inevhich provide that the court
serves as a gatekeeper, ensuring all séiepestimony is relevant and reliable.
This gatekeeping role extends to all exxgestimony, whether scientific or not.
Under Rule 702, the court must consider three primary requirements in determining
the admissibility of expert testimony: Dualifications of the expert witness;
2) relevance of the testimony; and 3) abllity of the principles and methodology
upon which the testimony is based.
Fayard v. Tire Kingdom, Inc2010 WL 3999011 at *1 (M.D. La. Oct. 12, 2010) (internal
citations omitted) (citingkumho Tire Co., Ltd. v. Carmicha&26 U.S. 137, 147 (1999)).
This Court has broad discretion in decidimigether to admit expeopinion testimony.
See, e.gJoiner, 522 U.S. at 138-39 (appellate courts revaetsal court’s decision to admit or
exclude expert testimony undeaubertunder the abuse of discretion standavdatking 121
F.3d at 988 (“District courts emy wide latitude in determingnthe admissibility of expert
testimony.”);Hidden Oaks Ltd. v. City of Austib38 F.3d 1036, 1050 (5th Cir. 1998) (“Trial

courts have ‘wide discretion’ ideciding whether or not a padiar witness qualifies as an

expert under the Federal Rules of Evidence.”).



“NotwithstandingDaubert the Court remains cognizant thidie rejection of expert
testimony is the excepticand not the rule.’"Johnson v. Samsung Elecs. Am.,,I8¢7 F.R.D.
161, 165 (E.D. La. 2011) (citing Fed. R. Evi@2 Advisory Committee Note (2000 amend.)).
Further, as explained fcordill v. Louisville Ladder Grp., L.L.C.

The Court notes that its role as atef@eper does not place the traditional

adversary system and the place of the jury within the system. BstheertCourt

noted, “[v]igorous cross-examination, presentation of contrary evidence, and

careful instruction on the burden of pr@wé the traditional and appropriate means

of attacking shaky but admissible evideihc&he Fifth Circuit has added that, in

determining the admissibility of expert testimony, a district court must defer to

“the jury’s role as the proper arbiter disputes between conflicting opinions. As

a general rule, questions relating to the bases and sources of an expert’s opinion

affect the weight to be agsied that opinion rather than its admissibility and should

be left for the juris consideration.”

2003 WL 22427981 at *3 (E.D. La. Oct. 24, 2003ance, J.) (internal citations omitted)
(relying on, among otherRock v. Arkansal83 U.S. 44, 61 (1987), authited States v. 14.38
Acres of Land, More or Less Sit. In Leflore County, MB3.F.3d 1074, 1077 (5th Cir. 1996)).

The Supreme Court has recognized that h@xgert opinion tesnony can be measured
by the same exact standard. Rather[Xhaebertanalysis is a “flexible’bne, and “the factors
identified inDaubertmay or may not be pertinent issessing reliability, depending on the
nature of the issue, the expert’'s partice@apertise, and the subject of his testimon§uinhq
526 U.S. at 15Q;ited with approval in Pipitone v. Biomatrix, In@88 F.3d 239, 244 (5th Cir.
2002).

In that vein, the Fifth Circuit has concludithat “soft sciencésnvolve “necessarily
diminished methodological precision” when congghto other scientific disciplines like

mathematics and engineerirgnited States v. Simman®70 F.3d 1115, 1123 (5th Cir. 2006)

(quotingJenson v. Eveleth Taconite Cd30 F.3d 1287, 1297 (8th Cir. 1997)).



In such instances, other indicia ogliability are considered undddaubert
including professional expence, education, trainingnd observations. Because
there are areas of expertise, such a&s“Hocial sciences in which the research
theories and opinions cannot have thaotess of hard science methodologies,”
trial judges are given broad discretion to determine “whdl@iberts specific

factors are, or are not, reasonable meaxfrediability in a particular case.”

Id. (internal citations omitted) (relying dPipitong 288 F.3d at 247).
BERNHARDT’'S QUALIFICATIONS

Ms. Bernhardt is a certified Low Vision €hapist who has a B.S. in elementary
education and obtained her cectittion in low vision therapy éim the Pennsylvania College of
Optometry. (Doc. 22-7 at 6.) She has testifietl@s Vision Expert inra New Jersey court and
acted as a consultant to U.S. Department siidel in an investigation of a New Mexico school
for the blind that did not pwvide Braille instruction.Ifl. at 14.) She has attended workshops in
which the ADA and an employer’s obligationaocommodate an employee were covered as a
subject. She has not testifiad an expert in an ADA case.

Plaintiff argues that, while Be Cross attacks Bernhardgjgalifications to render an
opinion about “reasonable accommodations” astmtial job functions,” Ms. Bernhardt never
uses those terms. Plaintiff also argues thatBésnhardt is well-quali&d to give the opinions
posited in her report.

Federal Rule of Evidence 702 requires thaggmert be properly qliied. Generally, if
there is some reasonable indioa of qualifications, the courhay admit the expert’s testimony
and then leave to the jury tleetent of those qualificationRushing v. Kansas City S. Ry. Co.
185 F.3d 496, 506 (5th Cir. 19989)perseded by statute on other grouride Supreme Court
in Kumho Tire 526 U.S. at 148-149, 156, abdubert 509 U.S. at 592, endorsed expert

testimony based on personal observation and experieAdeitionally, the 2000 Advisory

1 See alsal.eBlanc v. Chevron USA, In896 F. App’x. 94, 100 (5th Cir. 2010) (per curiam) (unpublished).



Committee Notes to Rule 702 state, “the text of Rule 702 expressligmplates that an expert
may be qualified on the basis of experience” wi@y be the “predominant, if not sole, basis
for a great deal of reliable expert testimony.”

If the expert’s testimony does not rest aditional scientifiamethods, the court may
permit testimony “where a proposed expert wegbases her testimony on practical experience
rather than scientific analysi€davis v. Carrol| 937 F. Supp. 2d 390, 412 (S.D.N.Y. 2013). “In
such cases . . . courts recogrtizat experts of all kinds tie observatidnsconclusions through
the use of what Judge Learned Hand calledégartruths derived &ém . . . specialized
experience.”ld. at 412 (quotingkumho Tire 526 U.S. at 149-503ee also Maiz v. ViranR53
F.3d 641, 669 (11th Cir. 2001). (“[T]here is no questlmat an expert mayitproperly base his
testimony on ‘professional study personal experiencé (emphasis added))Watson v. Snap-
On Tools, Ing 2006 WL 2114558 at *5 (W.D. La. July 26, 2006).

The Court finds that Bernhardtgualifications are sufficient to allow her to testify as to
the opinions in her report. She is formallgitred in her field and certified, has acted as
consultant for the Department of Justice,and la@eepted as an expert witness. The fact that
she has relatively littlexperience as an expevitness is not grounds for disqualification. The
courts have rejected the notithat the Federal Rules of Evidenrequire an expert to have
previously opined on a specific issue to‘fealified” as an gpert on that issu&ee, e.g., BP
Exploration & Prod., Inc. v. Callidus Techs, L.L,2003 WL 26118097 at *1-2 (E.D. La. Apr.
8, 2003). Furthermore, “Rule 702 does not mandateathakpert be highly qualified in order to
testify about a given issue. Differees in expertise bear chiefly on the weight to be assigned to
the testimony by the trier o&€t, not its admissibility.Carlson 822 F.3d at 199 (quotirtduss

v. Gayden571 F.3d 442, 452 (5th Cir. 2009).



METHODOLOGY AND FOUNDATION FOR OPINION
Bernhardt conducted an in-person assessaofd?iaintiff which ircluded an interview
and “low vision assessment,” including variausion tests. She algeviewed Plaintiff's
medical records. While Bernhardt’s report is Haoaes, to say the least, when viewed together
with her depositiord,the methodology and analysis usedB@ynhardt to reach her conclusions

can be ascertained.

Numerous cases have declined to exclude an expert where matters outside an expert report were discussed at a
deposition, where an opportunity to re-depose the ew@aerbffered, and/or where a continuance was allovgee,

e.g., Jackson v. Allstate Ins. C@85 F.3d 1193, 1203-04 (8th Cir. 2015) (affirming district court’s finding that the
untimely disclosure of a supplemental report (concerning a field study conducted on the nfdtrengxpert’s
deposition) was “substantially justified and . . . harmlesgahbise “[t]he record indicat§[[plaintiff] fully deposed

[the expert] with respect to the field study and never requested the opportunity to take a supplemental deposition”
and because [plaintiff] “fail[ed] to identify any informationtime report that took her by surprise or that she needed
to discuss with [the expert] in more detail” (citations omitte8Sijth v. Tenet Healthsystem SL, |d86 F.3d 879,
888-89 (8th Cir. 2006) (finding no abuse of the trial tewliscretion because: “While [the expert] did not include

his reliance on x-rays in his pretrial disclosure, ltediscuss these x-rays during his deposition. Therefore,

[plaintiff] was on notice that [the expert] might rely on these x-rays during his trial testimony. A harmless violation
of Rule 26 does not mandate exclusion of the evidence.” (citation omittad)g&s T. Scatuorchio Racing Stable,

LLC v. Walmac Stud Mgmt., LL.2014 WL 1664263 at *4 (E.D. Ky. Apr. 25, 2014) (“the preliminary nature of [the
expert's] report does not require its exclusion and any risk of ‘unfair surprise’ or ‘ambush hafriaéen mooted

by the later deposition.”Franklin v. United State2014 WL 11497835 at *12-13 (D.N.M. Feb. 18, 2014)
(collecting cases on the issaied holding that opinion elicited from expert during deposition that was not reflected
in his expert report was “harmlesatid did not create “unfair surpriseBracey v. Jolley2012 WL 12870257 at *4
(N.D. Ga. Aug. 3, 2012) (the deficiency in the expeport was harmless because, during the deposition, the
“Defendants were able to elicit the soes upon which [the expert] relied5;E.O.C. v. Freemet$26 F. Supp. 2d

811, 822 (M.D. Tenn. 2009) ( "In the present case, both of the deficiencies alleged by Defenesent;egirworst,
instances of harmless error. Dr. Cohen’s deposition remedjefditures to disclose within the Report. . .. [I]n the
present case, Defendant’s [sic] submitted their MotidBttike Expert Report and Testimony after Dr. Cohen’s
deposition, arguing that Defendant suffered prejudides iimability to prepare for cross-examination at trial.
Accordingly, the Rule 26(a)(2) purpose of reducing the need or length of expertidesasimoot in this case. The
relevant purpose of Rule 26(a)(2) is thus notice to et pending trial, and undiese circumstances, the Court
finds that deposition disclosure may be curative.” (citations omittatlins v. Cty. of Orang&72 F. Supp. 2d 377,
397 (S.D.N.Y. 2005) (allowing expert doctor to testify desfiteficient” report and failure to comply with Rule 26
because, among other reasons, (1) the expert’s “testimony §sséntial to plaintiff's c&”; (2) because “plaintiffs
annexed a declaration by [the expert] to their opposition papers further detailing her conclusions with respect to the
care provided to each plaintiff and her bases for those o) and (3) “plaintiffs [were] willing to make [the
expert] available for deposition by daflants prior to trial if necessary.Bptomac Elec. Power Co. v. Elec. Motor
Supply, Inc.192 F.R.D. 511, 514 (D. Md. 2000) (changes of opinion made by the expert to his reporaduring
subsequent deposition were not excluded as they werle téinically timely [under Fk R. Civ. P. 26(e)], and
sufficiently in advance of trial that [they] cannot fpibe characterized as ambush tactics” (citation omitted));
lacangelo v. Georgetown Unj\272 F.R.D. 233, 234 (D.D.C. 2011) (“Technically, all expert disclosures required
by Rule 26(a)(2)(B) must be made in the expert’s writtponte. . . In practice, however, a party is considered to
have met its obligations for expert disclosure so lorgjlasquired information is divulged in either the written
reportor a subsequent deposition of the expi¢gmphasis added) (citations omitted), but striking plaintiffs’
purported rebuttal supplemental report when they “filed [the supplement] two yeawladtgert discovery had

closed and thus more than two yeafter they had received defendaetgdert reports and had deposed those



SUFFICIENCY OF FACTS AND DATA RELIED UPON

Blue Cross criticizes Bernhardt’'s suppiant her opinions, suggesting that, for instance,
she “did not bother to check and determinesthier the accommodation she claims Blue Cross
should have provided was even accommodationBhet Cross could provide.” Blue Cross
points to Bernhardt’s inability to “name a siaglerson” who suffersdm Plaintiff’'s condition
who has been provided the accommodationsdaydiana Rehabilitation Services she claims
Plaintiff should have been giveBlue Cross also criticizes Behardt for recommending the use
of Kurzweil, a text-to-speech software, even though she admitted having no experience training
people with vision loss ithe use of the software.

“As a general rule, questionslating to the bases and soes of an expert’s opinion
affect the weight to be assighthat opinion rather than its missibility and should be left for
the jury’s consideration.United States v. 14.38 Acres of Lavidre Or Less Situated in Lefore
County, Miss.80 F.3d at 1077 (quotingiterbo v. Dow Chemical Co826 F.2d 420, 422 (5th
Cir. 1987));see also Imperial Trading Co. v. Melers Property Cas. Co. of Amerj@009 WL

2356292 at *3 (E.D. La. July 28, 2009). Furthermorm|4tters left for thgury’s consideration

experts,” when the supplement was filed less than onehnbefivre trial, and when there was no time to reopen
discovery);United States v. Robert830 F. Supp. 2d 372, 386-87 (M.D. Tenn. 2011) (finding that an expert was
competent to testify under Fed. R. Evid. 702—despite the fact that his report was “troubling” to the Court for failing
to provide the basis and reasons for his opinions—and stating: “While Rule 26(a) seeks toqrduesh at trial’

and to ‘shorten or decrease the need for expert depudiiose concerns can become moot when a deposition is
actually taken. Moreover, because one purpose of Rule 26i&}6 provide notice, a ‘deposition disclosure may be
curative,” and &auberthearing can serve to elucidate the basis for an expert opinion.” (citations omitted)).

Gillum v. United State809 F. App’x 267 (10th Cir. 2009) is perhaps the most persuasive case on this issue. There,
the Tenth Circuit reversed the district court’s exclusion of plaintiff's expert and granting wiesyrjudgment

because (1) “[b]eyond the inadequateant, the [defendant] had [the doctdrdeposition and [platiff's] response

to the motion in liminewhich discussed the reasons and basesHerdoctor’s] opiniori,and (2) because the

plaintiff “had arranged for [the doctor] to be available for a second depositibn&s a result, “any prejudice

accruing to the [defendant] from an ieggiate opportunity to ppare for the first deposition was capable of being
cured.”ld. The Tenth Circuit powerfully reasoned: “Thepes to a litigation are not merely players in a game,

trying to catch each other out. Rather, litigation should promote the finding tiith, and, wherever possible, the
resolution of cases on their merittd!



include the alleged miscalculations, erroneossiaptions, and inconsisteies that plaintiffs
object to.”Imperial Trading 2009 WL 2356292 at *3 (citin§outhwire Co. v. J.P. Morgan

Chase & Cqa.258 F. Supp.2d 908, 935 (W.D. Wis. 2007)). H&lee Cross’s attack goes to the
weight, not admissibility, of Bahardt’s testimony and, no doubt, will be the subject of vigorous
cross-examination by counsel for Blue Cros®ehthe sufficiency of this testimony should
properly be tested.

However, there are two opinions Bernhaes which deserveaser evaluation. The
first is that, had certain actiobgen taken by Blue Cross, Plaintiff “would have been able to
keep up with productivity and retain her joln"its briefing, BlueCross points out that
“Bernhardt admitted she did not review [P]laifitiffob description for a Medical Review Nurse
at Blue Cross prior to rendag her opinion in the report datdanuary 3, 2017. Importantly, she
was made aware that there were certanapetion standards appdible to Plaintiff's
employment; however, Ms. Bernhardt does not kmdwat the standards were.” (Doc. 22-7 at
15.) But, in looking closely at Bernhardt’s acttedtimony, she states that she did not need this
information because, given Plaintiff's conditiomoawhat the suggestechabilitation modalities
would have been able to accomplish, “I knowattshe [could have] perform[ed] anything on a
computer. She [could have] do[ne] any of thoges/dies if she [had been] provided the proper
equipment and the training that goes along with élqaipment.” (Doc. 22-4 at 16.) Thus there is
a basis for her opinion and the sufficiencythadt basis will be left to the jury.

Second, Bernhardt opines that “[i]f [Plaffithad received the proper referral, equipment
and training she would be living a life much like the one she had before her stroke and vision
loss.” There is evidence that Plaintiff has medical issues that go far beyond those associated with

vision loss. Bernhardt is not difeed to opine on how rehaliation therapies would have



allowed Plaintiff to resume h@re-stroke life as it pertains toedical conditions other than
vision loss. To that extent, 8 Cross’s motion is granted.
LEGAL CONCLUSIONS

Blue Cross charges that Bernhardt giv@ssubstantiated legal opams,” but it fails to
identify specific legal opinions to which it objecBresumably it is referring to a related charge
that Bernhardt opines on “what constitutee@asonable accommodati@ndisability, or an
essential job function.d. at 16.) But, as Plaintiff pointsut, Bernhardt does not use the terms
“reasonable accommodation” or “essential job functions.”

Federal Rule of Evidence 704 provides that “[a]n opinion is not objectionable just
because it embraces an ultimate issue.” Howeveif-ifith Circuit has “repeatedly held that this
rule does not allow an experttender conclusions of lawSnape-Drape, Ino/. C.I.R, 98 F.3d
194, 198 (5th Cir. 1996%)ee also Owen v. Kerr-McGee Cqrf98 F.2d 236, 240 (5th Cir.
1983).

“The task of separating impermissible gtiens which call for overbroad or legal
responses from permissible questions is not a facile @vweeh 698 F.2d at 240. I®wen the
Fifth Circuit explained:

The example given in the Advisory Cornttee Notes to Rule 704 is helpful. The

guestion “Did T have capacity to ma&ewill?” should be excluded. The question

“Did T have sufficient mental capacity know the nature and extent of his

property and the natural objects of his bguantd to formulate a rational scheme

of distribution?” ispermissible. The fitsquestion is phrased such broad terms

that it could as readily elicit a legal asgll is a fact based response. A direct

response, whether it be negative orratitive, would supply the jury with no

information other than the expert’s vi@ihow its verdict should read. Moreover,

allowing an expert to givkis opinion on legal conclusms to be drawn from the
evidence both invades the coui®vince and is irrelevant.”



Blue Cross has pointed the Court to nedfic “legal conclusion” that it argues
Bernhardt makes. The Court, therefore, denies this portion of the motion but will entertain
objections to any specific question aaltwhich asks for a legal conclusion.

PROBATIVE VALUE VERSUS UNFAIR PREJUDICE AND WASTE OF TIME

Blue Cross’s final argument concerning Breardt is based on Federal Rule of Evidence
403, namely that any probative value of Bendlkia testimony is outweighed by the danger of
unfair prejudice or waste of time. The Codigagrees. The Court has reviewed the arguments,
Bernhardt's report, and the attachments to trefibg, and the Court doe®t believe that these
risks substantially outweigh the probative vabfi®ernhardt’'s opinion. Rie Cross is free to
vigorously cross-examine Bernhagdtd offer its own expert testimony on the issues in this case.
It will be the jury’s decision ak how much weight and value gove to the respective opinions.

MOTION TO EXCLUDE LOUI S LIPINSKI (DOC. 23)

Blue Cross also moves to Exclude Evide(RReport) and Testimony of Plaintiff's Expert
Louis Lipinski (Doc 23), attachintipe report at issue as Doc. 23-1.

Lipinski is a Certified ad Licensed Rehabilitation Cowglsr. (Doc. 23-1 at 5.) He
conducted a vocational evaluation of Plaintiff whaonsisted of reviewing Plaintiff's medical
records and employment records, conducéiradjent interview, contacting the Job
Accommodations Network and performing research regarding the AbAat(1.) He reached
the following conclusions:

1. Medical records demonstrate that Piiiriis a person with a disability.”
2. Plaintiff's performance evaluations prior2014 demonstrate that she was able to

perform the essential functions of tlod jof Medical Review Nurse for Defendant;



3. Employment records indicate that Blue Crtdigl not engage in an interactive process
designed to explore accommodation options bdéistaa trail period [sic] or monitor the
accommodation.”

4. Employment records indicate that Plaintifs terminated because she failed to meet
production requirements whichcese from her disability Iq. at 4.)

Blue Cross attacks Lipinski’'s opinions on edgaly identical grounds to those utilized in

attacking Bernhardt’s opinions, namely:
1. Lipinski is not qualifiecko render his opinions;
2. His opinions are based on insufficient taatith no explanation of the analytical
methods used and how they tel#o the facts of the case;
3. He opines on ultimate issues solely within the province of the jury; and
4. To the extent that his opinion is othese admissible, its probative value is
substantially outweighed by the dangersiofair prejudice and waste of time. (Doc.
23 at 1-2.)
STANDARD
The standard used by the Court in evaluatigchallenge is the same as articulated in
connection with the Bernhardt challerayed will not be repeated here.
QUALIFICATIONS
Blue Cross “does not dispute Mr. Lipinskgsalifications as a gshologist or vocation
rehabilitation counselor or his idity to render opinionss such.” (Doc. 23-5 at 12.) However,
according to Blue Cross, Mr. Lipinski is “not qua to render the opinions he has proffered in
this case regarding whether Pl is qualified to perform ta job duties of a Medical Review

Nurse and meet production standards, the esséntictions of . . . Plaiff’s job, that Plaintiff



is disabled under the Americans with ngdies Act, what constitutes a reasonable
accommodation or whether Blue Cross properlgaged in the interactive process$d:)
However, other than to attattke merits of his reporé.g, by claiming that Lipinski “makes no
mention of the fact that Plaintiff stated she considered herself unable to perform any job duties as
a result of her worsening health issuef]y” &t 11), Blue Cross gendlsadoes not explain why it
feels that Mr. Lipinskis not qualified to render his opinionsoreover, as the Court previously
explained in ruling on Bernhardttsport, attacks on the meritsa expert’'s opinion are not
properly the subject of Raubertchallenge and are the provincetioé jury. Mr. Lipinski is a
well-qualified and veryxperienced vocational rehabilitatiamalyst and his opinions are well
within the range of his expertise. Blue €sts challenge in this regard is rejected.
METHODOLGY

Blue Cross attacks Lipinski’'s methodgly “because it is devoid of any supporting
methodology or analysis.” That simply is untr@ the first page of Lipinski’'s report, he
explains that he “conducted a vocational evaduethat consisted of review of medical
information, review of employment recoradient interview, contact with the Job
Accommodations Network and research regarding the Americans With Disabilities Act.”(Doc.
23-1 at 1.) As mentioned earlier, “soft scieriagagolve “necessarily diminished methodological
precision” when compared to other scientdisciplines like matheatics and engineering.
Simmong470 F.3d at 1123. As stated by the Fifth Circuimmons

In such instances, other indiciarefiability are considered undBaubert

including professional experience, edima, training and observations. Because

there are areas of expertise, such as'tsbcial sciences in which the research,

theories and opinions caot have the exactness of hard science methodologies,

trial judges are given broadsdretion to determine whethBauberts scientific

factors are, or are not, reasonable measfrediability in a particular case.

Id. (citing Pipitong 288 F.3d at 247).



Such is the case here. Mr. Lipinski useandard methodology utilized by vocational
rehabilitation experts conductisgich inquiries, and the Couxricludes that it is sufficiently
reliable to withstand Baubertchallenge. This aspect of Bl@¥oss’s challenge is rejected.

OPINIONS REGARDING THE ULTIMA TE ISSUE AND LEGAL CONCLUSIONS

Blue Cross challenges Lipinski’s concluss that Plaintiff wasble to perform the
“essential functions” of her jolhat Blue Cross “did not enga in an interactive process
designed to explore accommodation options”; aatl Baintiff was terminated because of her
disability.” Blue Cross arguesdhthese conclusions invade theynce of the jury or are legal
conclusions. As mentioned in connection wvitik ruling on Blue Cross’s challenge to
Bernhardt's testimony, the Fifth Circuit has maddear that expert wmesses may not render
“legal conclusions.” However, the Advisory tés and case law demonstrate that distinguishing
between forbidden and permisgtdonclusions is not always gand depends upon the specific
guestions that an expertasked. As the Middle Districtf Pennsylvania observed @rner v.

Nat’| Beef Packaging Co“jurors in ADA cases require a ¢tain contextualization of the
applicable law and the vocatidr@actices the ADA has spawnedi yiee ultimate determination
as to liability must remain the jury’s ancetjury’s alone.” 2015 WL 8334544 at *7 (M.D. Pa.
Dec. 9, 2015).

For reasons previously discussed, it is isgble to rule in advance on every possible
guestion and formulation, but the Court provitles non-exclusive guidance. Mr. Lipinski will
be allowed to give his opiniaas to whether Plaintiff’'s condith disabled her from her job at
Blue Cross and the manner in which it did. wi# be allowed to decribe the concept of
“accommodation” and the interactive process amdpare Blue Cross’s conduct to it. He will be

able to opine as to what accommodations Bluess€might have made in Plaintiff's case and



whether, with those accommodatipfaintiff would have been &bto perform her duties as a
Medical Review Nurse. He will not be alloweddive his opinion as to whether Blue Cross
engaged in good faith in the interactive proaassffered Plaintiff reasonable accommodations
within the meaning of the ADA.
PROBATIVE VALUE VERSUS UNFAIR PREJUDICE AND WASTE OF TIME

The Court finds, with the restrictions imposed, Lipinski’'s report and testimony provide
relevant information for the jury’s considéom which is not outwehed by risks of unfair
prejudice, confusion or waste of time.

CONCLUSION

To summarize, Blue Cross’s motions in limiooncerning the expert reports of Bernhardt
and Lipinski (Docs. 22 and 23) are grantethilimited extent that Bernhardt may not opine
that, “[i]f [Plaintiff] had received the proper refal, equipment and training she would be living
a life much like the one she had before haikstrand vision loss,” andpinski may not opine
on whether Blue Cross engaged in good faitth@interactive process or offered Plaintiff
“reasonable accommodations” within the meaninthefADA. In all other respects, these two
motions are denied withoutgjudice to objections to spéc questions during trial.

Signed in Baton Rouge, Louisiana, on January 29, 2018.

JDGE JOHN-W. deGRAVELLES
NITED STATES DISTRICT COURT
IDDLE DISTRICT OF LOUISIANA



