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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

SUSAN TENDLER

CIVIL ACTION
VERSUS

NO. 16-361-JWD-EWD
HOBBY LOBBY STORES, INC.

RULING AND ORDER

This matter comes before the Cooin a Motion for Summary Judgmef(itylotion,” Doc.
49), filed by Plaintiff Susan Teller (“Plaintiff” or “Tendlef). Defendant Hobby Lobby Stores,
Inc. (“Defendant” or “Hobby Lobby”) opposes tiMotion, (Doc. 57), and Plaintiff has filed a
Reply in further support of th®otion, (Doc. 59). Oral argumens not necessary. Having
carefully considered the law, the record, and the arguments of the parties, the Court grants the
motion in part and denies the motion in part.

l. Relevant Factual Background

On February 11, 2016, Plaintiff was shoppatga Hobby Lobby store in Baton Rouge,
Louisiana. (Doc 49-2 at 1)Plaintiff went to the Hobby.obby store to purchase a sto@d.).
Plaintiff found a bar stool that she was integdsin purchasing, but the stool collapsed when
Plaintiff attempted to sit on it(ld.).

The bar stool required assembly prior tongeput in the Hobby Lobby showroom and was
assembled by a Hobby Lobby employee at the Hobby Lobby sttitg. All furniture sold at
Hobby Lobby stores is assembled in-store. (&3 at 53). The component parts of the stool
were sent to Hobby Lobby by Hillsdaiirniture. (Doc. 57-2 at 2).

Hobby Lobby affixed a temporary price taghe stool, and Hobby Lobby is the sole entity

named on that tag. (Doc. 4%22; Doc. 49-4 at 5).
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Il. Relevant Law
A. Motion for Summary Judgment

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shgvhat there is no genuine issue of fact, “its
opponent must do more than simply show thattiesome metaphysical doubt as to the material
facts . . . [T]he nonmoving party must come forvarith ‘specific facts lsowing that there is a
genuine issue for trial."See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574,
586-587 (1986) (internal citations omitted). The non-mover’'s burden is not satisfied by
“conclusory allegations, by unsubstiated assertionsy by only a ‘scintla’ of evidence. Little
v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citaus and internal quotations omitted).
“Where the record taken as a whole could not &eeational trier of fact to find for the non-moving
party, there is no ‘genuinissue for trial.” Matsushita Elec. Indus. Ca175 U.S. at 587. Further:

In resolving the motion, the court may nwitdertake to evaltathe credibility
of the witnesses, weigh tleeidence, or resolve factudisputes; so long as the
evidence in the record isduthat a reasonable judyawing all inferences in
favor of the nonmoving party could arriveaaverdict in that party’s favor, the
court must deny the motion.

International Shortstop, n v. Rally’s, Inc.939 F.2d 1257, 1263 (5th Cir. 1991).
B. The Louisiana Products Liability Act (“LPLA”)

The Motion concerns Hobby Lobby’s allegednmuatacturer status anliability under the
LPLA. (SeeDoc. 49-1 at 1). The LPLA establishdse “exclusive theories of liability for
manufacturers for damage caused by their produtis.’Rev. Stat. § 9:2800.52. In relevant part,
the LPLA defines a manufacturer as follows:

(1) “Manufacturer” means a personattity who is in the business
of manufacturing a product forgdement into trade or commerce.
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“Manufacturing a product” meanproducing, making, fabricating,
constructing, designing, remafacturing, reconditioning or
refurbishing a product. “Manufacturer” also means:

(&) A person or entity who lalsea product as his own or who
otherwise holds himself out to beetmanufacturer of the product.

(b) A seller of a product who exeseis control over or influences a
characteristic of the design, construction or quality of the product
that causes damage.
La. Rev. Stat. § 9:2800.53.
Under the LPLA, a manufacturef a product is liale “for damage proximately caused by
a characteristic of the product that rendergptioeluct unreasonably dangerous when such damage
arose from a reasonably anticipated use opthduct.” La. Rev. Stat. § 9:2800.54(A). A product
is “unreasonably dangerous” under the LPLAthe product is unreasonably dangerous in
“construction or composition.” La. Rev. St& 9:2800.54(B)(1). A product is “unreasonably
dangerous in construction or composition if, at the time the product left its manufacturer’s control,
the product deviated in a material way frone timanufacturer’'s specifications or performance
standards for the product or from otherwisentical products manufactured by the same
manufacturer.” LaRev. Stat. § 9:2800.55.
II. Discussion
A. Parties’ Arguments
Plaintiffs Motion has two compnents. First, Plaintiff gues that she is entitled to
summary judgment on Hobby Loblsystatus as a “manufacturenider the LPLA. (Doc. 49-1 at
3-9). Plaintiff contends that Hobby Lobby ismanufacturer because its employee assembled the
stool prior to placing it on thehowroom floor, as is true of all Hobby Lobby furnituréd. at 3).

In support of this argument, Plaintiff cit€oulon v. Wal-Mart Stores, In©98-1141 (La. App. 1

Cir. 5/14/99); 734 So.2d 91@rit denied 747 So.2d 1125 (La. 9/24/99%herein Louisiana’s First



Circuit Court of Appeal ruled that the term “manufacturing a product” “indirectly refers to
assembling,” and an entity th@$sembles a product for saldiable as a manufaater under the
LPLA. Id. at 919. Plaintiff also contends thatlthy Lobby is a manufacturer because it placed
a price tag prominently featuring its name on tloeelsthereby “label[ing] th [stool] as its own.”
(Doc. 49-1 at 5-9).

Second, Plaintiff argues that summandgment is warranteds to Hobby Lobby’s
liability. (ld. at 9-14). Plaintiff contends that, accogl to her expert, mechanical engineer
Andrew J. McPhate, the stool collapsed because it was improperly assenhthled.1{-12;see
alsoDoc. 49-6). She argues that this case further “mirr@milon where “[tlhe appellate court
agreed with the trial court’'s conclusion that [a] bicycle became unreasonably dangerous in
construction or composition as a result of the asseoflihe bicycle.” (Doc. 49-1 at 12). Plaintiff
also anticipates that Hobby Lobby will argue ttreg stool was properly assembled because “each
of the screws provided . . . h#lile same threads” and could #fere be used iany location;
however, Plaintiff contends that this argument is illogical, because, “[i]f that were the case, why
then would the bar stool be accompanied by assemstisuctions which identified the locations
that each different set of screws (which weitferent sizes) should be placed?1d.(at 13).
Plaintiff also argues that there is no evidencedhgtof the screws “sheared off” when she sat on
the stool and, in any event, any screw that did so would be defective such that Hobby Lobby is
still liable. (d.).

In opposition, Hobby Lobby contends that itecprtag was only placed temporarily on the
stool, and Hillsdale Furniture’s name was “permdlyeaifixed to the bottom of the chair seat.”
(Doc. 57 at 2-3). Hobby Lobby alswgues that it is not a mamgturer by virtue of assembling

the stool: its employees “merely followed simpleiinstions” to assemble the stool, and all parts,



tools, and screws were provided by Hillsdale Furnitule. &t 3). Hobby Lobby states that it
assembled the stool “as a courtesy to its customelc.’at(3 n.1).

Hobby Lobby further argues thatetle are disputed questions rohterial fact as to its
liability. First, Hobby Lobby agues that, when the stool cqiked, it had noyet “left its
manufacturer’s control” asontemplated by the LPLA. Id. at 4). Otherwise, Hobby Lobby
disputes whether there was a deviation frommiamufacturer’s specifications at the time of the
accident, whether the deviation was material,\&@hdther the deviation caused the accidelat. (
at 4-8). Hobby Lobby relies on the opinion ofatgert, engineer Rick Tonda, that (1) McPhate’s
“conclusion that the chair was improperly asskalzannot be supported factual evidence but
requires speculation that the misgiscrews were not the correctes”; (2) any alleged deviation
from the manufacturer’s specificati® “did not affect the structal integrity of the stool”; and
(3) the stool was “overloadedty Plaintiff's use of the stool,e., she likely placed her foot on a
“support ring” attached to the lower legstbé stool while “climbing onto” the stool.ld(; see
alsoDoc. 57-5 at 1-3, 26).

Plaintiff's Reply generally rigerates arguments previousiyade. (Doc. 59 at 1-5).
Plaintiff contends particularly that “none of thieotographs of the stool @vidence show any tags
on the stool which were readiysible to [the] purbaser except for the Hobby Lobby price tag,”
and the bottom of the seat of the stisatoncealed by a sweVapparatus. Iq. at 2-3). Plaintiff
also argues that theeft its manufacturers control” componesftthe LPLA is not intended to
protect a retailer from liability when a productssembled and placed on a showroom floor where
consumers can attempt to use it. at 4). Plaintiff also maintagthat Tonda’s opinions are based

on speculation and are not grounded in “docuatém” or “testimony” and that Hobby Lobby



provides “no support for its allegan that [Plaintiff] improperlyused the stool prior to its
collapse.” [d. at 4-5).
B. Analysis

As discussedsuprg the LPLA establishes the “exdive theories of liability for
manufacturers for damage caused by their yotsd” La. Rev. Stat. § 9:2800.52. One of the
Louisiana legislature’s primary guoses in passing the LPLA wasmodify the then-applicable
rule that a manufacturer could beld strictly liable for injues caused by a product found to be
“unreasonably dangerous per s8fown v. R.J. Reynolds Tobacco (&2 F.3d 524, 526 (5th Cir.
1995). Under the LPLA, a “manufacer” includes an dity “in the businas of manufacturing a
product for placement into trade or commerce,ivall as a “seller of a product who exercises
control over or influences a cla&teristic of the design, construtior quality of the product that
causes damage.” La. Rev. Stat. § 9:2800.98anufacturing a product” means producing,
making, fabricating, constructinglesigning, remanufacturing, wealitioning or refurbishing a
product. Id.

Applying these definitions, there is no genuthgpute of material fact that Hobby Lobby
is a “manufacturer.” Uder the plain language of the LPLIApbby Lobby’s assembly of the stool,
and indeed of all the furnituresells, constitutémanufacturing,’.e., constructing, a product, as
well as exercising control over or influencingetfconstruction or quality” of the stool. That
Hobby Lobby used “simple instructions” to asséenthe stool or did so “as a courtesy” to
customers, (Doc. 57 at & n.1), is unavailing. Couloris persuasive ruling that “assembling”
constitutes “manufacturingirovides additional supptdior this conclusionSeer34 So.2d at 919.

Therefore, the Motion will be granted witbspect to Hobby Lobby’s manufacturer stétus.

1 Given this ruling, the Court does not address whether the stool's Hobby Lobby price taggivighise to
manufacturer status.



However, summary judgment on the issue of lighwill be denied. The issue of liability
is heavily fact depersht. The Court find€ouloris ruling on this issue &s persuasive, as this
portion of Coulonreviewed a trial court’s ting on an issue of fact fonanifest error. 734 So.2d
at 920-21. Moreover, both Plaiifitnd Hobby Lobby have experttmesses who present different
opinions on the issues of whethar not a deviation was pregemvhether that deviation was
material, and whether that deviation was the caigée injury. There may also be differing
opinions as to whether Plainté$f'use of the stool was a reasonably anticipated one. When there
are conflicting expert opians as to key issu@s a case, summary judgmids inappropriateSee,
e.g.,United States v. Dawn Properties, INn2016 WL 5939340, at *3 (S.D. Miss. Oct. 12, 2016)
(conflicting expert testimony precluded summargigment; any alleged deficiencies in opinions
were “more properly addressed through theeashry system, not on summary judgment”);
Lascola v. Schindler Elevator Cor2010 WL 971792, at *3 (E.D. La. Mar. 12, 2010) (“The
credibility and weight assigned to each expert’s testimony is édanaf the jury and may not be
completed at this time during the summary judgment process.”).

Relatedly, Plaintiff might takassue with the informatn Tonda considered and the
methods he used in arriving at his conclusidms,there has been no nutifiled to exclude his
expert testimony. In consideringcduchallenges, “[n]otwithstandir@aubert the Court remains
cognizant that ‘the rejectioof expert testimony is the egption and not the rule.Johnson v.
Samsung Elecs. Am., In277 F.R.D. 161, 165 (E.D. La. 2011) ifogf Fed. R. Evid. 702 Advisory
Committee Note (2000 amend.)Jurther, as explained i8cordill v. Louisville Ladder Grp.,
L.L.C:

The Court notes that its role as atak@eper does not pkace the traditional
adversary system and the place of the jury within the system. BsitheertCourt
noted, “[v]igorous cross-examination, presentation of contrary evidence, and
careful instruction on the burden of pr@o€ the traditional and appropriate means
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of attacking shaky but admissible evideihc&he Fifth Circuit has added that, in
determining the admissibility of expert testimony, a district court must defer to
“the jury’s role as the proper arbiter disputes between conflicting opinions. As

a general rule, questions relating to the bases and sources of an expert’s opinion
affect the weight to be agsied that opinion rather than its admissibility and should

be left for the juris consideration.”

2003 WL 22427981 at *3 (E.D. La. Oct. 24, 2003) (Vardce(internal citations omitted) (relying
on,inter alia, Rock v. Arkansagl83 U.S. 44, 61 (1987), ahthited States v. 14.38 Acres of Land,
More or Less Sit. In Leflore County, Mis80 F.3d 1074, 1077 (5th Cir. 1996)).

Having reviewed Tonda’s report, the Courlidees it far from evident that the report
should be excluded or that no reasonable jwauld accept its conclusions. Instead, Plaintiff’s
objections go primarily to the weight to be giverthe report, and the reliability and believability
of one expert over another must leé to the jury. Reasonablainds might also differ as to
whether, if Plaintiff did in fact place her foonto the stability ring while “climbing onto” the
stool, doing so was an improper or a meably anticipatedse of the stool.

IV.  Conclusion

Accordingly,IT IS ORDERED that the Motion, (Doc. 49), SRANTED with respect to

Hobby Lobby’s manufacturer status under the LPLABBRINNIED as to liability.

Signed in Baton Rouge, Louisiana, on July 26, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA



