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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

ADVANTAGE ROOFING
AND CONSTRUCTION OF CIVIL ACTION
LOUISIANA, INC.

NO. 16-677-JWD-RLB
VERSUS

LANDMARK INSURANCE
COMPANY AND ARROW,
LLC D/B/A CENTRAL
ROOFING

RULING AND ORDER

Before the Court is thiglotion in Limine to exclude a criminatonviction of Joseph C.
Creely filed by Arrow, LLC d/b/&entral Roofing (“Central Roofg” or “Defendant”). (Doc.
55.) The motion is opposed by Advantageofng and Construction (“Advantage” or
“Plaintiff”). (Doc. 58.) Oral argument is not oessary. The Court has carefully considered the
law, the facts in the record, and the argumentssabmissions of the parties and is prepared to
rule. For the following reasons, CealtRoofing’s motion is granted.

l. Relevant Background
A. Overview

This case centers on a contract dispute bet@aenfing contractgrAdvantage, and its
subcontractor, Central Roofing. (Doc. 55-1 aDbg. 58 at 1-2.) In December 2014 Advantage
entered into a contract to install PVC roafion Building 373 of the Red River Army Depot
(“RRAD”) in Texarkana, Texas, a portion of wh was subcontracted @entral Roofing (Doc.
63 at 1-2.) Under the subcontracting agreetnAdvantage wouldurchase the requisite
materials (Doc. 58 at 1), while Central Roofiwguld provide the labor necessary to complete

the work. (Doc. 55-1 at 1.)
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In October 2015, prior to éhjob’s completion, RRAD enggers shut the project down,
allegedly because Central “had installed umapgd substituted materials.” (Doc. 63 at 2.)
Advantage claims that during the shutdown @é&riCentral Roof's prinpie, Joseph C. Creely
(“Creely”), failed to ensure the roof was watertiglttich led to extensive damage to sections of
the roof during rain storms on the weekendaotober 23, 2015. (Doc. 58 at 2.) Advantage
seeks damages from Central Roofing asrssequence, while Central Roofing raises a
counterclaim for monies alledy owed by Advantage from the RRAD project and work on a
state office in Monroe, Louiana. (Doc. 55-1 at 1-2.)

The instant motion concerns Creely’s 200nviction for bank fraud under 18 U.S.C. §
1344 in the United States District Court for treuthern District of Mssissippi. (Doc. 55-1 at 2.)
Pursuant to a plea agreement, Creely was segdeio one-day imprisoreant, home confinement
for a period of three monthgymervised release for a periodtbfee years, and monetary
penalties totaling $121,952.47. (Doc 55-2.)

B. Parties’ Argument
1. Central Roofing’s Motion in Limine

Central Roofing has filed this motion limine to preclude Plaintiffrom introducing the
prior criminal conviction of Joseph C. Creely. (D86 at 1.) Central Rowfg urges the Court to
exclude Creely’s conviction because it is morent0 years old and fails to meet the “rarely
applied exception” under FedeéRules of Evidence 609(b).d.) Central Roofing maintains that
Rule 609(b) only permits admission of a criminahviction more than 10 years old when “the
probative value, supported by specific facts @incimstances, substantially outweighs its
prejudicial effect.” (Doc. 55-1 at 2iting Fed. R. Evid. 609(b).) In addition, Central Roofing

cites to the Senate’s advisory notes to 609(bkvktated, “It is intended that convictions over



10 years old will be admitteebry rarely and only in exceptional circumstances.” (Doc. 55-1 at
2, citing Senate Report No. 93-127(Bmphasis included).)

Further, Central Roofing asserts the Fiftinc@it “establishes a presumption against the
use of convictions that are mdirean 10 years old.” (Doc. 55-1 at@ting United States v.
Cathey, 591 F.2d 268, 275 (5th Cir. 1979).) In supporthi$ assertion, Central Roofing cites to
a plethora of case law from the Fifth Circexcluding the admission of convictions more than
10 years old. (Doc. 55-1 at 54@ternal citations omitted.)

Defendant also correctly citestimited States v. Acosta, which provides five factors the
Fifth Circuit uses to determine whether anrage conviction should be admitted. (Doc. 55-1 at
4; citing Acosta, 763 F.2d 671, 695 (5th Cir. 1985).) Tadactors includé(1) the nature
[impeachment value] of the crime; (2) the timdlo# conviction; (3) the similarity between the
past crime and the charged crime; (4) the irgyare of the defendant’s testimony; and (5) the
centrality of the credibility testimony.’ld.) Central Roofing applies thegactors and urges that
“Creely’s convictions for bank frad should not be admissible in this matter.” (Doc. 55-1 at 4.)
In sum, Central Roofing maintains that, becaseely’s criminal conviction is more than 10
years old and lacks similaritg the current civil contradispute, and because Creely’s
testimony is “not central to this matter,tdfantage fails to overcome “the exceptional
circumstance” requirement of Rule 609(b), s® threrage conviction isadmissible (Doc. 55-1
at 4-5.)

2. Plaintiff's Opposition

In response, Advantage argues thatGbert must deny Central Roofing’s motion

limine because the five factors Atosta “weigh so heavily in favor of admitting the evidence.”

(Doc. 57 at 7riting 763 F.2d 671.) Beginning with the fifsictor, the nature of the crime,



Plaintiff argues this factor favors admigstp because the disputed conviction involves
dishonesty. Plaintiff asserts thaevious criminal convictionsivolving dishonesty are more
probative, thus, favoring the admissibility ©feely’s overage constion. (Doc. 57 at 5.)
Second, Plaintiff points to an alletyé&ack of clarity as to the t&of Mr. Creely’s release from
home confinement, thereby atteting to question whether the contion is truly outside the 10-
year window. [d.)

Plaintiff continues ints application of thé\costa factors by contending that the crimes
are similar, arguing that the prior conviction netxlbe presented to the jury to properly assess
Creely’s credibility. (Doc. 57 &.) Lastly, Plaintiff combinethe fourth and fifth factors —
importance and credibility — and contends tsatce Creely will provid central testimony, his
credibility is of the utmost iportance, and, therefore, his praziminal conviction must be
admissible. (Doc. 57 at 7-8.)

Il. Analysis

Under the Federal Rules, if more than teargéhave elapsed sinttee prior conviction, it
may only be used to attack thtness’s character for truthfugss if “its probative value,
supported by specific facts and circumstances, sulfeitg outweighs its pjudicial effect,” and
reasonable time is given for the adverse pargotdest its use. Fed. R. Evid. 609(b). “The
general rule, therefore, is inadmissibilit€athey, 591 F.2d at 275. During discussions on Rule
609(b) the Senate Judiciary Committee noted:

It is intended that convictions over 10 years old will be admiteedrarely and

only in exceptional circumstances. The rules provide that the decision be supported

by specific facts and circumstances theguiring the court to make specific

findings on the record as to the particdlots and circumstances it has considered

in determining that the probative valuetloé conviction substantially outweighs its

prejudicial impact. It is expected that, fairness, the court will give the party

against whom the conviction is intragkd a full and adeqte opportunity to
contest its admission.



S. Rep. No. 93-1277 (1974s reprinted in 1974 U.S.C.C.A.N. 7051, 7061-62 (emphasis
included.)

Thus, under the Federal Rules of Evidencepduction of Creely’s criminal conviction
from March 2007 is generally disfavored and may only be overcome if “its probative value,
supported by specific facts and circumstances tantially outweighs itgrejudicial effect.”

Fed. R. Evid. 609(b)(1). Plaifitinevertheless urges the Cototallow the introduction of

Creely’s conviction because histiasony is central to the case, at@ conviction is relevant to

his propensity for truth telling. Asxplained below, the Court findlsat Plaintiff has failed to
overcome the strong presumption against admitting overage convictions under Rule 609(b), and,
therefore, the Plaintiff is pcluded from introducing Creely’s prior criminal conviction.

First, the general presumption against adrissif overage convians is consistently
followed in this Circuit.See, e.g., United Sates v. Privett, 68 F.3d 101 (5th Cir. 1995) (finding
the district court’s decision to admit an overagaviction was an abusé discretion as its
prejudicial effect clearly outeighed any probative valua)nited States v. Jackson, 549 F.3d
963, 978 (5th Cir. 2008) (upholding thestrict court’s determination to exclude a prior overage
conviction on the basis that admission of phier conviction may hav&mproperly discounted
his testimony.”) The Fifth Circuit has made cledré‘general rule is inadmissibility” for overage
criminal convictionsUnited Sates v. Hamilton, 48 F.3d 149. 154 (5th Cir. 1995) (quoting
United Satesv. Estes, 994 F.2d 147, 149 (5th Cir. 1993.) Further, the Court has stated that
convictions committed ten years prior to triaggé &normally . . . presumptively inadmissible as
impeachment evidencePrivett, 68 F.3d at 105 (internal citations omitted.)

Again, to overcome this weighty presption, Plaintiff must show the overage

conviction’s “probative valuesupported by specific facts and circumstances, substantially



outweighs its prejudicial effe¢tFed. R. Evid. 609(b)(1). The Fifth Circuit has noted this
balancing test is “weighted agat a finding that thprobative value of a nme than 10-year-old
conviction substantially outwgins its prejudicial effect.Cathey, 591 F.2d at 275. Therefore,
Plaintiff must overcome a high barnrie establish admissibility.

The Court concludes that Pl&ihhas failed to overcome this high barrier and show the
probative value of the convictigubstantially outweighs the prejal effect. First, Plaintiff's
contention that the nature of the prior comieic makes the conviction probative in favor of
admissibility is not supported by the casesccitePlaintiff’'s oppositionPlaintiff cites to the
Cathey case about the probative nature of crimneslving dishonesty, but Plaintiff carefully
omits the part of th€athey opinion which states that merelying the witnesses’ dishonesty as a
reason to admit an overage conviction is “ingudint justificaton, by itself, for the use of the
prior conviction.”Cathey, 591 F.2d at 276.

Second, Plaintiff's attempts to link the pri@nwiction with the current issue at trial is
too attenuated and is merely a veiled credibditack on Mr. Creely. As Dendant cites in their
motionin limine, “the mere fact that the defendaaites the stand—canndly itself, justify
admission of evidence of convictions over ten years old. Such a rule would make the ten year
limit in Rule 609(b) meaninglessAcosta, 763 F.2d at 265.

Because the Plaintiff has failed to overcaime burden of Rule 609(b), the Plaintiff is
precluded from introducing Creely’s crinaihconviction from March 2007. The general
presumption against admission of an overageigahtonviction preventthe Plaintiff from

introducing Creely’s criminal convictich.

1 Plaintiffs’ argument that Mr. Creely’s conviction is less than 10-years old fails as the conviction clearly falls outside
the 10-year window. (Doc. 58 at 5; ©idb5-1 at 2.) Even assuming the Fi8licuit includes “home confinement” as
part of Rule 609(b)’s definition of “confinement,” the home confinement lasted only for a periodoti3sfollowing
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II. Conclusion
Accordingly,
IT IS ORDERED that Central RoofdViotion in Limine to preclude the Plaintiff from
introducing Mr. Creely’s MarcR007 bank fraud conviction GSRANTED.

Signed in Baton Rouge, Louisiana, on August 27, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

the March 2007 conviction. (Doc. 55-1 at 2.) Therefore, the release from home confinement webldgmain June
of 2007, making the conviction fall outside Rule 609(b)’s 10-year window.
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