
3"
"

WPKVGF"UVCVGU"FKUVTKEV"EQWTV"

OKFFNG"FKUVTKEV"QH"NQWKUKCPC"

FCXKF"OKVEJGNN"
" " " " " " " " " EKXKN"CEVKQP"
"
XGTUWU"
" " " " " " " " " PQ0"39/222;2/LYF/GYF"
"
YKNNKG"VJQOCU"CPF"ENCTGPEG"TQDGTVU"

"

TWNKPI"CPF"QTFGT"

Vjku"ocvvgt"eqogu"dghqtg"vjg"Eqwtv"qp"Sgt. Clarence Roberts’ Second Motion to Dismiss 

hkngf" d{" Fghgpfcpv" Ugtigcpv" Enctgpeg" Tqdgtvu" *ÐUiv0" TqdgtvuÑ+03" " Rnckpvkhh" Fcxkf" Okvejgnn"

*ÐRnckpvkhhÑ"qt"ÐOkvejgnnÑ+"qrrqugu" vjg"Motion04" "Uiv0"Tqdgtvu"jcu" hkngf"c"Reply05" "Vjg"EqwtvÓu"

lwtkufkevkqp"gzkuvu"rwtuwcpv"vq"4:"W0U0E0"¸"35530""Jcxkpi"ectghwnn{"eqpukfgtgf"vjg"ncy."hcevu"kp"vjg"

tgeqtf." cpf" ctiwogpvu" cpf" uwdokuukqpu" qh" vjg" rctvkgu." vjg"Eqwtv" ku" rtgrctgf" vq" twng0" " Hqt" vjg"

hqnnqykpi"tgcuqpu."vjg"Motion to Dismiss" ku"itcpvgf."cpf"RnckpvkhhÓu"enckou"cickpuv"Uiv0"Tqdgtvu"

ujcnn"dg"fkuokuugf0"

K0" TGNGXCPV"HCEVWCN"DCEMITQWPF"

Qp"Hgdtwct{"38."4239."Okvejgnn."cp"kpocvg"cv"Nqwkukcpc"Uvcvg"Rgpkvgpvkct{"*ÐNURÑ+."hkngf"c"

Complaint" for Damages" kp" vjku" Eqwtv" cickpuv" Ugtigcpv"Yknnkg" Vjqocu" cpf" Ugtigcpv" Enctgpeg"

Tqdgtvu" *eqnngevkxgn{." ÐFghgpfcpvuÑ+" kp" vjgkt" kpfkxkfwcn" ecrcekvkgu06" " Rnckpvkhh" hkngf" c" Second

Amended Complaint"qp"Lcpwct{"34."423:07""

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
3"Fqe0"780""Vjg"kpuvcpv"Motion"qpn{"rgtvckpu"vq"RnckpvkhhÓu"enckou"cuugtvgf"cickpuv"Fghgpfcpv"Uiv0"Tqdgtvu0""Ceeqtfkpin{."
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4"Fqe0"820"
5"Fqe0"830"
6"Fqe0"30"
7"Fqe0"770"

Mitchell v. Thomas et al Doc. 68

Dockets.Justia.com

https://dockets.justia.com/docket/louisiana/lamdce/3:2017cv00090/50806/
https://docs.justia.com/cases/federal/district-courts/louisiana/lamdce/3:2017cv00090/50806/68/
https://dockets.justia.com/


4"
"

Rnckpvkhh"uggmu"oqpgvct{"fcocigu."cvvqtpg{Óu"hggu"cpf"equvu"wpfgt"64"W0U0E0"¸¸"3;:5"cpf"

3;::"dcugf"qp"vjg"FghgpfcpvuÓ"cnngigf"wug"qh"gzeguukxg"hqteg"kp"xkqncvkqp"qh"RnckpvkhhÓu"Hqwtvj"cpf"

Gkijvj"Cogpfogpv"tkijvu08" "Cnvgtpcvkxgn{."Rnckpvkhh"uggmu"tgnkgh"wpfgt"Nc0"Ekx0"Eqfg"ctv0"4537."

cnngikpi"vjcv"vjg"Fghgpfcpvu"ygtg"pginkigpv"kp"hcknkpi"vq"rtqvgev"Rnckpvkhh"htqo"cp"cvvcem"d{"cpqvjgt"

kpocvg09""

Rnckpvkhh"enckou"vjcv."qp"Lwpg"44."4238."vjg"Fghgpfcpvu"eqpurktgf"vq"jcto"jko"kp"tgvcnkcvkqp"

hqt"hknkpi"c"ugzwcn"jctcuuogpv"Rtkuqp"Tcrg"Gnkokpcvkqp"Cev"*ÐRTGCÑ+"eqornckpv"qp"Lwpg"3:."4238"

cickpuv"Uiv0"Vjqocu."yjq"jcf"cnngigfn{"ugzwcnn{"jctcuugf"Okvejgnn"qp"Lwpg"39."42380:""Ceeqtfkpi"

vq"Okvejgnn."hknkpi"c"RTGC"ku"c"Ðtkijv"guvcdnkujgf"d{"cpf"rtqvgevgf"d{"hgfgtcn."uvcvg."ncy"cpf"vjg"

rqnkekgu" cpf" tgiwncvkqpu" qh" ]NUR_0Ñ;" " Jg" hwtvjgt" eqpvgpfu" vjcv" hknkpi" c" RTGC" eqornckpv" ku" c"

rtqvgevgf"eqpuvkvwvkqpcn"tkijv"xkc"vjg"Hktuv"cpf"Hqwtvggpvj"Cogpfogpv032""

Rnckpvkhh" cnngigu" vjcv" ÐUiv0" Vjqocu" ujqwnf" pqv" jcxg" dggp" yqtmkpi" ctqwpf" FCXKF"

OKVEJGNNÑ" chvgt" vjg" hknkpi" qh" jku" RTGC" eqornckpv" cpf" nkuvkpi" Uiv0" Vjqocu" cu" c" Ðmpqyp"

gpgo{0Ñ33" "Qp"Lwpg"44."4238."Okvejgnn"eqpvgpfu" vjcv"dqvj"qh" vjg"Fghgpfcpvu"ygtg"yqtmkpi"qp"

Ecor"L" kp" vjg"Cnnkicvqt" *ÐIcvqtÑ+"Nghv"fqto."yjgtg"Rnckpvkhh"ycu" nqecvgf034" "Uiv0"Vjqocu"ycu"

cnngigfn{"cuukipgf"vq"Ðyqtm]_" vjg"mg{"*egnn"fqqtu+"vq"tgngcug"kpocvgu"htqo"egnnu"hqt"ujqygtu"qp"

Icvqt"Nghv.Ñ"yjkng"Uiv0"Tqdgtvu"ycu"Ðgueqtvkpi"kpocvgu"vq"cpf"htqo"vjg"ujqygt"kp"Icvqt"N]ghv_0Ñ35""

Rnckpvkhh"hwtvjgt"cnngigu"vjcv"NUR"jcu"ÐrtqrgtÑ"rtqegfwtgu"hqt"gueqtvkpi"kpocvgu"kp"Ecor"L"

Icvqt"fqto"vq"vjg"ujqygt036" "Urgekhkecnn{."cp"kpocvg"Ðowuv"dg"rncegf"kp"hwnn"tguvtckpv]u_"dghqtg"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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gzkvkpi" vjg"egnn" hqt" cp{" tgcuqp." kpenwfkpi" vq"dg"gueqtvgf" vq" vjg" ujqygt0Ñ37" "Qpeg"rncegf" kp" vjg"

ujqygt."cp"kpocvg"ku"vq"dg"wptguvtckpgf="jqygxgt."Ðrtkqt"vq"gzkvkpi"vjg"ujqygt"egnn."vjg"kpocvg"owuv"

dg"rncegf"kp"hwnn"tguvtckpv]u_"dghqtg"gzkvkpi"]jku_"ujqygt"egnn"vq"dg"tgvwtpgf"vq"]jku_"cuukipgf"egnn0Ñ38""

Qp"Lwpg"44."4238."Okvejgnn"cnngigu"vjcv"Uiv0"Vjqocu"mpgy"jg"ycu"kp"Egnn"%4"]RnckpvkhhÓu"

egnn_"Ðyjkej"ku"koogfkcvgn{"lwuv"tkijv"pgzv"vq"vjg"ujqygt0Ñ39" "Vjgtgchvgt."Rnckpvkhh"eqpvgpfu"vjcv"

ÐUiv0"E0"Tqdgtvu"ukipcngf"Uiv0"Yknnkg"Vjqocu"vq"qrgp"vjg"egnn"vq"tgoqxg"Kpocvg"Vknnocp"htqo"cu"

egnn"cu"vjqwij"Kpocvg"Vknnocp"ycu"iqkpi"vq"cpf"htqo"vjg"ujqygt.Ñ"dwv."Ðkp"xkqncvkqp"qh"rqnke{]._"

Uiv0"E0"Tqdgtvu"jcf"pqv"jcf"Kpocvg"Vknnocp"eqog"vq"vjg"dctu"cpf"dg"tguvtckpgf"rtkqt"vq"gzkuvkpi"

]uke_" vjg" egnn0Ñ3:" " Kp" vjg" cnvgtpcvkxg."Rnckpvkhh" cnngigu" vjcv"Uiv0"Tqdgtvu"fkf"pqv"rwv" tguvtckpvu"qp"

Vknnocp"rtkqt"vq"jko"gzkvkpi"vjg"ujqygt03;""

Okvejgnn" rqukvu" vjcv" tgictfnguu" qh"yjgvjgt" Vknnocp"ycu" gpvgtkpi" qt" gzkvkpi" vjg" ujqygt."

ÐKpocvg"Vknnocp"ycu"qp"vjg"Vkgt"wptguvtckpgf"ykvj"Uiv0"E0"TqdgtvuÑ"cpf"vjgtg"ycu"pq"tgcuqp"vq"

jcxg"Vknnocp"wptguvtckpgf." dgecwug" Ðuwej" cevkqp"rncegf"ocp{"rgtuqpu" cu" tkum"qh" kplwt{0Ñ42"Jg"

hwtvjgt"cnngigu"vjcv"qpeg"jku"egnn"fqqt"ycu"qrgpgf"d{"Uiv0"Vjqocu."Uiv0"Tqdgtvu"Ðcnnqygf"kpocvg"

Vknnocp" kpvq" Egnn" %4" yjgtg" Kpocvg" Vknnocp" xkqngpvn{" cvvcemgf" FCXKF" OKVEJGNN" ecwukpi"

ugtkqwu"rgtuqpcn"kplwt{0Ñ43""

Rnckpvkhh"enckou"vjcv"Ðkv"ycu"qdxkqwu"vjcv"Uiv0"Yknnkg"Vjqocu"jcf"eqpurktgf"ykvj"Uiv0"E0"

Tqdgtvu" vq"ecwug"jcto" vq"FCXKF"OKVEJGNN"cu" tgvcnkcvkqp" hqt" vjg"rtkqt"RTGC"eqornckpv]._Ñ"

dgecwug"Uiv0"Vjqocu"ycu"cnngigfn{"ycvejkpi" vjg" kpekfgpv" htqo"jku"rqkpv"qp" vjg"Vkgt044" " Kp" vjg"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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cnvgtpcvkxg."Rnckpvkhh"cuugtvu"vjcv"Ðkv"ku"wpmpqyp"yj{"vjg"mg{"iwctf"qrgpgf"vjg"Egnn"4"]RnckpvkhhÓu"

egnn_"fqqt"cpf"yjgvjgt"vjg"mg{"iwctf"ycu"kpuvtwevgf"vq"fq"uq"d{"gkvjgt"Uiv0"Yknnkg"Vjqocu"qt"d{"

Uiv0"E0"Tqdgtvu0Ñ45" "Okvejgnn" cnuq" cnngigu" vjcv" cu" c" tguwnv" qh" vjg" kpekfgpv"ykvj"Vknnocp." jg" jcu"

uwuvckpgf"ugtkqwu"kplwtkgu"vq"jku"jgcf."dcem."pgem."cpf"urkpg046""

Okvejgnn" cuugtvu" vjcv" vjg" oqvkxg" hqt" vjg" kpekfgpv" ycu" tgvcnkcvkqp0" " Jg" ctiwgu" vjcv"

Ð]t_gvcnkcvkqp"d{"c"iwctf"cickpuv"cp"kpocvg"hqt"hknkpi"c"RTGC"eqornkcpv"ku"kp"xkqncvkqp"qh"rqnke{"

cpf"ncy."dqvj"uvcvg"cpf"hgfgtcn0Ñ47""Rnckpvkhh"cnngigu"vjcv"vjg"FghgpfcpvuÓ"cevkqpu"xkqncvgf"Nc0"T0U0"

37<:4;."yjkej"rtqjkdkvu"vjg"wug"qh"eqtrqtcn"rwpkujogpv"cickpuv"kpocvgu"jqwugf"d{"vjg"Fgrctvogpv"

qh" Rwdnke" Uchgv{" cpf" Eqttgevkqpu." cpf" vjcv" FghgpfcpvuÓ" cevkqpu" cnuq" xkqncvgf" ÐFgrctvogpv"

Tgiwncvkqp"Pq0"E/24/228"tgictfkpi"wug"qh"hqteg0Ñ48""Hwtvjgt."Rnckpvkhh"cnngigu"vjcv"vjg"Fghgpfcpvu"

Ðcevgf"kp"c"ocppgt"vjcv"ycu"kp"ycpvqp"qt"tgemnguu"fkutgictf"qt"ykvj"ocnkeg"qt"yknnhwnpguu"vq"ecwug"

kplwt{" cpf" xkqncvg" eqpuvkvwvkqpcn" tkijvu0Ñ49" " Cffkvkqpcnn{." Okvejgnn" cuugtvu" vjcv" Ðxkqncvkpi" cp"

kpocvg]Ó_u" tkijvu" cpf" hcknwtg" vq" hqnnqy" twngu" cpf" tgiwncvkqpu" korngogpvgf" hqt" vjg"rtqvgevkqp"qh"

kpocvgu"eqpuvkvwvgu"fgnkdgtcvg"kpfkhhgtgpeg0Ñ4:""

Cu"c"tguwnv"qh"jku"cnngigf"kplwtkgu."Rnckpvkhh"uggmu"cp"cyctf"hqt"vjg"hqnnqykpi"fcocigu<"*3+"

rj{ukecn"rckp"cpf"uwhhgtkpi="*4+"rtqrgtv{"fcocig"cpf"nquu="*5+"rj{ukecn"kplwtkgu="*6+"goqvkqpcn"cpf"

ogpvcn" fkuvtguu." rckp" cpf" uwhhgtkpi." jwoknkcvkqp." godcttcuuogpv=" *7+" ogfkecn." jqurkvcn." cpf"

rjctocegwvkecn"dknnu"cpf"nkgpu"cpf"ugtxkegu"rcuv."rtgugpv."cpf"hwvwtg="*8+"kpeqpxgpkgpeg="*9+"nquv"

ycigu="*:+"cnn"nkvkicvkqp"gzrgpugu="cpf"*;+"cvvqtpg{Óu"hggu"cpf"equvu04;""

"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
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KK0" NGICN"UVCPFCTF"

Kp"Johnson v. City of Shelby, Miss.."vjg"Uwrtgog"Eqwtv"gzrnckpgf"vjcv"ÐHgfgtcn"rngcfkpi"

twngu"ecnn"hqt"c"Òujqtv"cpf"rnckp"uvcvgogpv"qh"vjg"encko"ujqykpi"vjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh.Ó"

Hgf0"T0"Ekx0"R0":*c+*4+="vjg{"fq"pqv"eqwpvgpcpeg"fkuokuucn"qh"c"eqornckpv"hqt"korgthgev"uvcvgogpv"

qh"vjg"ngicn"vjgqt{"uwrrqtvkpi"vjg"encko"cuugtvgf0Ñ52""

Kpvgtrtgvkpi" Twng" :*c+" qh" vjg" Hgfgtcn" Twngu" qh" Ekxkn" Rtqegfwtg." vjg" Hkhvj" Ektewkv" jcu"

gzrnckpgf<"

Vjg"eqornckpv"*3+"qp"kvu"hceg"*4+"owuv"eqpvckp"gpqwij"hcevwcn"ocvvgt"*vcmgp"cu"vtwg+"
*5+"vq"tckug"c"tgcuqpcdng"jqrg"qt"gzrgevcvkqp"*6+"vjcv"fkueqxgt{"yknn"tgxgcn"tgngxcpv"
gxkfgpeg"qh"gcej"gngogpv"qh"c"encko0"ÐCumkpi"hqt"]uwej_"rncwukdng"itqwpfu"vq"kphgt"
]vjg"gngogpv"qh"c"encko_"does not impose a probability requirement"cv"vjg"rngcfkpi"
uvcig="kv"ukorn{"ecnnu"hqt"gpqwij"hcev"vq"tckug"c"tgcuqpcdng"gzrgevcvkqp"vjcv"fkueqxgt{"
yknn"tgxgcn"]vjcv"vjg"gngogpvu"qh"vjg"encko"gzkuvgf_0Ñ53"
"
Crrn{kpi"vjg"hqtgiqkpi"lwtkurtwfgpeg."vjg"Yguvgtp"Fkuvtkev"qh"Nqwkukcpc"jcu"uvcvgf<"
"
Vjgtghqtg."yjkng"vjg"eqwtv"ku"pqv"vq"ikxg"vjg"Ðcuuworvkqp"qh"vtwvjÑ"vq"eqpenwukqpu."
hcevwcn"cnngicvkqpu"tgockp"uq"gpvkvngf0"Qpeg"vjqug"hcevwcn"cnngicvkqpu"ctg"kfgpvkhkgf."
ftcykpi" qp" vjg" eqwtv)u" lwfkekcn" gzrgtkgpeg" cpf" eqooqp" ugpug." vjg" cpcn{uku" ku"
yjgvjgt"vjqug"hcevu."yjkej"pggf"pqv"dg"fgvckngf"qt"urgekhke."cnnqy"Ðvjg"eqwtv"vq"ftcy"
vjg"tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"hqt"vjg"okueqpfwev"cnngigf0Ñ"
Ashcroft v. Iqbal."778"W0U0"884."89:."34;"U0"Ev0"3;59."3;6;"*422;+="Twombly."77]2_"
W0U0" cv" 7780" Vjku" cpcn{uku" ku" pqv" uwduvcpvkxgn{" fkhhgtgpv" htqo" vjcv" ugv" hqtvj" kp"
Lormand, supra." pqt"fqgu" vjku" lwtkurtwfgpeg" hqtgenqug" vjg"qrvkqp" vjcv"fkueqxgt{"
owuv"dg"wpfgtvcmgp"kp"qtfgt"vq"tckug"tgngxcpv"kphqtocvkqp"vq"uwrrqtv"cp"gngogpv"qh"
vjg" encko0"Vjg" uvcpfctf." wpfgt" vjg" urgekhke" ncpiwcig"qh"Hgf0"T0"Ekx0"R0" :*c+*4+."
tgockpu"vjcv"vjg"fghgpfcpv"dg"ikxgp"cfgswcvg"pqvkeg"qh"vjg"encko"cpf"vjg"itqwpfu"
wrqp"yjkej"kv"ku"dcugf0"Vjg"uvcpfctf"ku"ogv"d{"vjg"Ðtgcuqpcdng"kphgtgpegÑ"vjg"eqwtv"
owuv"ocmg"vjcv."ykvj"qt"ykvjqwv"fkueqxgt{."vjg"hcevu"ugv"hqtvj"c"rncwukdng"encko"hqt"
tgnkgh" wpfgt" c" rctvkewnct" vjgqt{" qh" ncy" rtqxkfgf" vjcv" vjgtg" ku" c" Ðtgcuqpcdng"
gzrgevcvkqpÑ"vjcv"Ðfkueqxgt{"yknn"tgxgcn"tgngxcpv"gxkfgpeg"qh"gcej"gngogpv"qh"vjg"
encko0Ñ"Lormand."787"H05f"cv"479="Twombly."77]2_"W0U0"cv"778054"
"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
52"Johnson v. City of Shelby, Miss.."357"U0"Ev0"568."568/569"*4236+*ekvcvkqp"qokvvgf+0"
53"Lormand v. U.S. Unwired, Inc.."787"H05f"44:."479"*7vj"Ekt0"422;+"*swqvkpi"Bell Atlantic Corp. v. Twombly."772"
W0U0"766."778."349"U0"Ev0"3;77."3;87"*4229++0"
54"Diamond Servs. Corp. v. Oceanografia, S.A0"De C.V0."Pq0"32/22399."4233"YN";5:9:7."cv",5"*Y0F0"Nc0"Hgd0";."
4233+"*ekvcvkqp"qokvvgf+0"
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Vjg"Hkhvj"Ektewkv"jcu" hwtvjgt"gzrnckpgf" vjcv"cnn"ygnn/rngcfgf" hcevu"ctg" vcmgp"cu" vtwg"cpf"

xkgygf"kp"vjg"nkijv"oquv"hcxqtcdng"vq"vjg"rnckpvkhh055""Vjg"vcum"qh"vjg"Eqwtv"ku"pqv"vq"fgekfg"kh"vjg"

rnckpvkhh"yknn"gxgpvwcnn{"dg"uweeguuhwn."dwv"vq"fgvgtokpg"kh"c"Ðngicnn{"eqipk¦cdng"enckoÑ"jcu"dggp"

cuugtvgf056""

KKK0" CPCN[UKU"

C0" RctvkguÓ"Ctiwogpvu""

Fghgpfcpv"Uiv0"Tqdgtvu"jcu"oqxgf"vq"fkuokuu"RnckpvkhhÓu"enckou"dgecwug"jg"eqpvgpfu"vjcv"

vjg"Rnckpvkhh"jcu"hckngf"vq"ewtg"vjg"rngcfkpi"fghkekgpekgu"kp"jku"qtkikpcn"Complaint0""Gxgp"vjqwij"

OkvejgnnÓu"Second Amended Complaint qpn{"nkuvu"vyq"enckou"hqt"tgnkgh."cp"gzeguukxg"hqteg"encko"

wpfgt"64"W0U0E0"¸"3;:5"cpf"c"pginkigpv"hcknwtg"vq"rtqvgev"encko"wpfgt"Nqwkukcpc"ncy."Uiv0"Tqdgtvu"

cuugtvu"vjcv"Okvejgnn"jcu"hckngf"vq"uvcvg"c"xkcdng"encko"cickpuv"jko"kp"jku"kpfkxkfwcn"ecrcekv{"wpfgt"

Ugevkqp"3;:5"hqt"tgvcnkcvkqp."eqpurktce{."hcknwtg"vq"rtqvgev."gzeguukxg"hqteg."xkqncvkqpu"qh"uvcvg"ncy"

cpf1qt" rtkuqp" rqnkekgu." cpf" cnuq" hcknu" vq" uvcvg" Nqwkukcpc" uvcvg" ncy" enckou" qh" pginkigpeg" cpf"

kpvgpvkqpcn"kphnkevkqp"qh"goqvkqpcn"fkuvtguu057""Rnckpvkhh"fkucitggu."ctiwkpi"vjcv"jg"jcu"uwhhkekgpvn{"

rngf"Uiv0"TqdgtvuÓ"tqng"kp"vjg"kpekfgpv"uq"cu"vq"uwtxkxg"fkuokuucn"qh"jku"enckou."kpenwfkpi"c"Ugevkqp"

3;:5"d{uvcpfgt"encko."qp"Twng"34*d+*8+"itqwpfu058"Vjg"Eqwtv"ujcnn"cfftguu"gcej"qh"vjg"RnckpvkhhÓu"

enckou"kp"vwtp0"

D0" RnckpvkhhÓu"Ugevkqp"3;:5"Encko"hqt"Tgvcnkcvkqp"

Kp" jku"Second Amended Complaint."Okvejgnn" enckou" vjcv"Uiv0"Vjqocu cpf"Uiv0"Tqdgtvu"

tgvcnkcvgf" cickpuv" jko" d{" cnnqykpi" cpqvjgt" kpocvg." Vknnocp." vq" dgcv" jko" hqt" hknkpi" c" RTGC"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
55"Thompson v. City of Waco, Tex0."986"H05f"722."724Î25"*7vj"Ekt0"4236+0"
56"Id."cv"7250"
57"Fqe0"78/30"
58"Fqe0"820"
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eqornckpv"cickpuv"Uiv0"Vjqocu059""Kp"uwrrqtv"qh"jku"encko."Rnckpvkhh"ocmgu"vjg"eqpenwuqt{"cnngicvkqp"

vjcv"Ðqp"Lwpg"44."4238."Uiv0"Vjqocu"cpf"Uiv0"Tqdgtvu"jcf"cp"kpocvg"dgcv"jko"kp"tgvcnkcvkqp"hqt"jku"

gzgtekukpi"jku"tkijvu"rtqvgevgf"d{"vjg"Eqpuvkvwvkqp0Ñ5:""Cu"kp"jku"qtkikpcn"Complaint."Okvejgnn"cnuq"

cnngigu"vjcv"Ð]f_wg"vq"vjg"ektewouvcpeguÑ"kv"ycu"ÐqdxkqwuÑ"vjcv"Uiv0"Tqdgtvu"jcf"eqpurktgf"ykvj"

Uiv0" Vjqocu" vq" jcto" Rnckpvkhh" Ðcu" tgvcnkcvkqpÑ" hqt" jku" RTGC" eqornckpv05;" " Vjg" Ðqdxkqwu"

ektewouvcpegÑ"vq"yjkej"Rnckpvkhh"tghgtu"ku"vjcv"fwtkpi"vjg"cnngigf"kpekfgpv."Uiv0"Vjqocu"ycu"kp"vjg"

htqpv"qh"vjg"vkgt"cpf"eqwnf"gcukn{"ugg"RnckpvkhhÓu"egnn"htqo"jku"nqecvkqp."cpf"dgecwug"Ðjg"jcf"lwuv"

qrgpgf"cpqvjgt"egnn"fqqt"vq"tgngcug"]cp_"kpocvg"kp"vjg"ujqygt."È"jg"qdxkqwun{"mpgy"]cp_"kpocvg"

jcf"pqv"eqog"qwv"qhÑ"RnckpvkhhÓu"egnn062""Okvejgnn"hwtvjgt"cnngigu"vjcv"Uiv0"Vjqocu"qdugtxgf"Uiv0"

Tqdgtvu"gueqtv" kpocvg"Vknnocp"htqo"jku"egnn"cpf1qt" vjg"ujqygtu"ykvjqwv"tguvtckpvu" vq"RnckpvkhhÓu"

egnn063""Okvejgnn"enckou"vjcv"Uiv0"Tqdgtvu"vjgp"ukipcngf"vq"Uiv0"Vjqocu"vq"qrgp"vjg"fqqt"qh"RnckpvkhhÓu"

egnn."cpf"vjgp"Uiv0"Tqdgtvu"cnnqygf"kpocvg"Vknnocp"vq"gpvgt"RnckpvkhhÓu"egnn"yjgtg"jg"ycu"Ðxkqngpvn{"

cvvcemgf.Ñ"yjkng"Uiv0"Vjqocu"qdugtxgf064"""

Cu"vjku"Eqwtv"jcu"rtgxkqwun{"gzrnckpgf."vjg"uvcpfctf"iqxgtpkpi"c"Ugevkqp"3;:5"tgvcnkcvkqp"

encko"ku"cu"hqnnqyu<"

Vjg"ncy"ku"ygnn/ugvvngf"vjcv"c"rtkuqp"qhhkekcn"oc{"pqv"tgvcnkcvg"cickpuv"qt"jctcuu"cp"
kpocvg" hqt" eqornckpkpi" vjtqwij" rtqrgt" ejcppgnu" cdqwv" c" iwctfÓu" okueqpfwev0"
Morris v. Powell."66;"H05f"8:4."8:6"*7vj"Ekt0"4228+"*ekvcvkqp"qokvvgf+="See, Hunter 
v. Sterling."Ekx0"C0"Pq0"2:/2:57/LXR/FNF."4232"YN"35:73::."cv",8"*O0F0"Nc0"
Oct0" 3." 4232+" *ekvkpi" cwvjqtkv{+0" Jqygxgt." ÐEnckou" qh" tgvcnkcvkqp" owuv" 0" 0" 0" dg"
tgictfgf" ykvj" umgrvkekuo." nguv" hgfgtcn" eqwtvu" godtqkn" vjgougnxgu" kp" gxgt{"
fkuekrnkpct{"cev" vjcv"qeewtu" kp" uvcvg"rgpcn" kpuvkvwvkqpu0Ñ"Woods v. Smith."82"H05f"
3383."3388"*7vj"Ekt0"3;;7+"*swqvkpi"Adams v. Rice."62"H05f"94."96"*6vj"Ekt0"3;;6++0"
Vq"rtgxckn"qp"c"encko"qh"tgvcnkcvkqp."c"rtkuqpgt"owuv"dg"cdng"vq"guvcdnkuj"vjcv"*3+"jg"
ycu" gzgtekukpi" qt" cvvgorvkpi" vq" gzgtekug" c" urgekhke" eqpuvkvwvkqpcn" tkijv." *4+" vjg"
fghgpfcpv"kpvgpvkqpcnn{"tgvcnkcvgf"cickpuv"vjg"rtkuqpgt"hqt"vjg"gzgtekug"qh"vjcv"tkijv."

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
59"Fqe0"77."̨90"
5:"Fqe0"77."̨90"
5;"Fqe0"77."̨5:0"
62"Fqe0"77."̨480"
63"Fqe0"77."̨̨4:/52="550"
64"Fqe0"77."̨̨54="56/570"



:"
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*5+"cp"cfxgtug"tgvcnkcvqt{"cevkqp."itgcvgt"vjcp"de minimis."ycu"wpfgtvcmgp"cickpuv"
vjg" rtkuqpgt" d{" vjg" fghgpfcpv." cpf" *6+" vjgtg" ku" ecwucvkqp." k0g0." vjcv" dwv" hqt" vjg"
tgvcnkcvqt{"oqvkxg."vjg"cfxgtug"cevkqp"yqwnf"pqv"jcxg"qeewttgf0"Morris, 66;"H05f"cv"
8:6="Hart v. Hairston."565"H05f"984."986"*7vj"Ekt0"4225+0"Vjg"kpocvg"owuv"cnngig"
oqtg" vjcp" c" ogtg" rgtuqpcn" dgnkgh" vjcv" jg" ku" vjg" xkevko" qh" tgvcnkcvkqp0" Jones v. 
Greninger."3::"H05f"544."547"*7vj"Ekt0"3;;;+="Johnson v. Rodriguez."332"H05f"4;;."
532"*7vj"Ekt0"3;;9++0"Vq"fgoqpuvtcvg"vjg"tgswkukvg"tgvcnkcvqt{"kpvgpv"qp"vjg"rctv"qh"c"
fghgpfcpv." vjg" kpocvg" owuv" rtqfweg" fktgev" gxkfgpeg" qh" oqvkxcvkqp" qt" cnngig" c"
ejtqpqnqi{"qh"gxgpvu"htqo"yjkej"tgvcnkcvkqp"oc{"rncwukdn{"dg"kphgttgf0"Woods."82"
H05f"cv"3388065""
"
Cu"pqvgf" kp" vjg"Report and Recommendation" ncvgt"cfqrvgf"d{"vjku"Eqwtv."Ðeqornckpkpi"

cdqwv" eqpfwev" qh" eqttgevkqp" qhhkegtu" vjtqwij" rtqrgt" ejcppgnu" ku" c" eqpuvkvwvkqpcnn{" rtqvgevgf"

cevkxkv{0Ñ66" " Kp" jku" Second Amended Complaint." Okvejgnn" rtqxkfgu" oqtg" hcevwcn" cnngicvkqpu"

tgictfkpi"vjg"RTGC"eqornckpv"jg"hkngf"cickpuv"Sgt. Thomas."kpenwfkpi"vjg"fcvg"jg"cnngigfn{"hkngf"

kv."Lwpg"3:."4238."cpf"vjg"fcvg"qh"vjg"cnngigf"kpekfgpv."Lwpg"39."4238067""Jg"hwtvjgt"enckou"vjcv"ÐNUR"

jcu"cfqrvgf"RTGC"cu"kvu"rtqegfwtg"È"hqt"tgrqtvkpi"ugzwcn"eqpvcev"dgvyggp"c"rtkuqpgt"cpf"vjg"uvchh"

gornq{gf"d{"vjg"rtkuqpÑ"cpf"vjcv"jg"hqnnqygf"uckf"rtqegfwtg"yjgp"jg"hkngf"jku"RTGC"eqornckpv068"""

Eqpuvtwkpi"vjgug"hcevwcn"cnngicvkqpu"kp"vjg"nkijv"oquv"hcxqtcdng"vq"vjg"pqp/oqxkpi"rctv{."vjg"Eqwtv"

hkpfu" vjcv" vjg" Rnckpvkhh" uwhhkekgpvn{" rngf" vjg" hktuv" gngogpv" pgeguuct{" hqt" c" xkcdng" Ugevkqp" 3;:5"

tgvcnkcvkqp"encko0"

" Cu"hqt"vjg"tgockpkpi"gngogpvu."jqygxgt."vjg"Eqwtv"hkpfu"vjcv"Okvejgnn"jcu"qpeg"cickp"hckngf"

cnngig"cp{"hcevu" vjcv"ujqy"vjcv"Uiv0"Tqdgtvu" kpvgpvkqpcnn{"tgvcnkcvgf"cickpuv"Rnckpvkhh"dgecwug"jg"

gzgtekugf"jku"eqpuvkvwvkqpcn"tkijv"vq"eqornckp"cdqwv"Uiv0"Vjqocu0""Okvejgnn"jcu"pqv"rngcf"vjcv"Uiv0"

Tqdgtvu" mpgy" cdqwv" jku" rgpfkpi" RTGC" eqornckpv" cickpuv" Uiv0" Vjqocu." qt" cp{" tgncvkqpujkr"

dgvyggp"vjg"vyq"Fghgpfcpvu"htqo"yjkej"vjg"Eqwtv"eqwnf"kphgt"vjcv."dwv"hqt"vjg"tgvcnkcvqt{"oqvkxg."

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
65"Fqe0"6:."r0":0"
66"Fqe0"6:"cv";"*ekvkpi"Hanna v. Maxwell, 637"H0"CrrÓz"755."758"*7vj"Ekt0"4233+*kpvgtpcn"ekvcvkqpu"qokvvgf0+"
67"Fqe0"77."̨90"
68"Fqe0"77."̨"80"
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vjg" gxgpvu" Rnckpvkhh" cnngigu" yqwnf" pqv" jcxg" qeewttgf0" " Kpuvgcf." jg" tgnkgu" uqngn{" qp" eqpenwuqt{"

cnngicvkqpu"vjcv"Uiv0"Tqdgtvu."cnqpi"ykvj"Uiv0"Vjqocu."jcf"kpocvg"Vknnocp"dgcv"jko"cu"c"hqto"qh"

tgvcnkcvkqp"hqt"hknkpi"jku"RTGC"eqornckpv0"""Uwej"eqpenwuqt{"cnngicvkqpu"ctg"pqv"uwhhkekgpv"vq"uvcvg"

c"xkcdng"tgvcnkcvkqp"encko069"Jgpeg."Okvejgnn"jcu"hckngf"vq"cnngig"cp{"Ðfktgev"gxkfgpeg"qh"oqvkxcvkqpÑ"

qp"vjg"rctv"qh"Uiv0"Tqdgtvu."qt"vq"ugv"hqtvj"Ðc"ejtqpqnqi{"qh"gxgpvu"htqo"yjkej"tgvcnkcvkqp"oc{"dg"

rncwukdn{"kphgttgfÑ"vq"ujqy"vjcv"Uiv0"Tqdgtvu"kpvgpvkqpcnn{"tgvcnkcvgf"cickpuv"jko06:""Cu"hqt"vjg"hkpcn"

gngogpv."cnvjqwij"Okvejgnn"jcu"cnngigf"vjcv"vjg"kpekfgpv"qeewttgf"hqwt"fc{u"chvgt"jg"hkngf"jku"RTGC"

eqornckpv."Ðvgorqtcn"rtqzkokv{"cnqpg"ku"kpuwhhkekgpv"vq"rtqxg"ecwucvkqp0Ñ6;""Ceeqtfkpin{."vjg"Eqwtv"

hkpfu"vjcv"Rnckpvkhh"jcu"hckngf"vq"uvcvg"c"rncwukdng"64"W0U0E0"¸"3;:5"tgvcnkcvkqp"encko"cickpuv"Uiv0"

Tqdgtvu."cpf"kv"ujcnn"dg"fkuokuugf0""""

E0" RnckpvkhhÓu"Ugevkqp"3;:5"Eqpurktce{"vq"Tgvcnkcvg"Encko"

Vjg"Second Amended Complaint"cnuq"tg/cnngigu"c"64"W0U0E0"¸"3;:5"eqpurktce{"vq"tgvcnkcvg"

encko"cickpuv"Uiv0"Tqdgtvu"cpf"Uiv0"Vjqocu072""

Kp"qtfgt"vq"guvcdnkuj"c"xkcdng"Ugevkqp"3;:5"eqpurktce{"encko"qh"tgvcnkcvkqp."vjg"Hkhvj"Ektewkv"

jcu" ocfg" engct" vjcv" vjg" rnckpvkhh" Ðujqy" cp" cevwcn" xkqncvkqp" qh" ¸" 3;:5" cpf" cp" citggogpv" d{"

fghgpfcpvu" vq" eqookv" cp" knngicn" cev.Ñ73 Hwtvjgt." Ð]o_gtg" eqpenwuqt{" cnngicvkqpu" qh" eqpurktce{"

ecppqv."cdugpv"tghgtgpeg"vq"ocvgtkcn"hcevu."uvcvg"c"uwduvcpvkcn"encko"qh"hgfgtcn"eqpurktce{"wpfgt"64"

W0U0E0"3;:50Ñ74""

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
69"Johnson v. Rodriquez."332"H05f"4;;."532"*7vj"Ekt0"3;;9+"*eqpenwuqt{"cnngicvkqpu"qt"c"rnckpvkhhÓu"rgtuqpcn"dgnkgh"vjcv"
jg"ku"vjg"xkevko"qh"tgvcnkcvkqp"ku"kpuwhhkekgpv"vq"uvcvg"c"xkcdng"tgvcnkcvkqp"encko+0"
6:"Woods v. Smith."82"H05f"3383."3388"*7vj"Ekt0"3;;7+*ekvcvkqp"qokvvgF+0"
6;"Reese v. Skinner."544"Hgf0CrrÓz"5:3."5:5"*7vj"Ekt0"422;+0"
72"Fqe0"77."̨"5:0"
73"Leggett v. Williams,"499"H0"CrrÓz"6;:."723"*7vj"Ekt0"422:+*citing Hale v. Townley."67"H05f";36.";42"*7vj"Ekt0"3;;7+="
Arsenaux v. Roberts."948"H04f"3244."3246"*7vj"Ekt0"3;:4++0"""
74"Id. *quoting Hale v. Harney."9:8"H04f"8::."8;2"*7vj"Ekt0"3;:80+"



32"
"

OkvejgnnÓu"Ugevkqp"3;:5"eqpurktce{"vq"tgvcnkcvg"encko"cickpuv"Uiv0"Tqdgtvu"owuv"hckn"dgecwug"

Rnckpvkhh"jcu"hckngf"vq"guvcdnkuj"gkvjgt"gngogpv"tgswktgf"vq"rtqxg"uwej"c"encko0""Cuuwokpi."ykvjqwv"

hkpfkpi."vjcv"Okvejgnn"eqwnf"guvcdnkuj"vjg"hktuv"gngogpv"qh"eqpurktce{"Î"cp"cevwcn"xkqncvkqp"qh"Ugevkqp"

3;:5"Î"RnckpvkhhÓu"Second Amended Complaint" fqgu" pqv" cnngig" vjcv" vjg"Fghgpfcpvu" tgcejgf"cp"

citggogpv"qt"wpfgtuvcpfkpi"vq"ecwug"Okvejgnn"jcto0""Kpuvgcf."Okvejgnn"tg/cnngigu"vjcv"Uiv0"Tqdgtvu"

vtcpurqtvgf"kpocvg"Vknnocp."wpujcemngf"kp"xkqncvkqp"qh"NUR"rqnke{."vq"cpf"htqo"vjg"ujqygtu0""Yjkng"

gueqtvkpi"Vknnocp."Uiv0"Tqdgtvu"cnngigfn{"rtqeggfgf"vq"RnckpvkhhÓu"egnn"cpf"vjgp"ukipcngf"vq"Uiv0"

Vjqocu" vq" qrgp" RnckpvkhhÓu" egnn0" Vjgtgchvgt." Okvejgnn" enckou" vjcv" Uiv0" Tqdgtvu" cnnqygf" cp"

wpujcemngf" Vknnocp" kpvq" jku" egnn." yjq" vjgp" uwdugswgpvn{" cvvcemgf" vjg" Rnckpvkhh0" " Htqo" vjgug"

cnngicvkqpu."Rnckpvkhh"ftcyu"vjg"eqpenwukqp"vjcv."Ð]f_wg"vq"vjg"ektewouvcpegu."kv"ycu"qdxkqwu"vjcv"

Uiv0"Yknnkg"Vjqocu"jcf"eqpurktgf"ykvj"Uiv0"Tqdgtvu" vq"ecwug"jcto" vq"FCXKF"OKVEJGNN"cu"

tgvcnkcvkqp"hqt"vjg"rtkqt"RTGC"eqornckpv."dgecwug"cv"vjg"vkog"qh"vjg"cvvcem."Uiv0"Yknnkg"Vjqocu"cu"

vjg"htqpv"qh"vjg"Vkgt"qwvukfg"qh"vjg"icvg"nqqmkpi"fqyp"vq"vjg"Vkgt0Ñ75""Vjg"Eqwtv"hkpfu"vjcv"RnckpvkhhÓu"

enckou"ctg."cv"dguv."urgewncvkxg"cpf"eqpenwuqt{0""Korqtvcpvn{."eqpenwuqt{"cnngicvkqpu"qh"eqpurktce{."

Ðecppqv."cdugpeg"tghgtgpeg"vq"ocvgtkcn"hcevu."uvcvg"c"uwduvcpvkcn"encko"qh"hgfgtcn"eqpurktce{"wpfgt"

64"W0U0E0"¸"3;:50Ñ76"""

Vjg"Eqwtv" hwtvjgt" hkpfu" vjcv." eqpvtct{" vq"OkvejgnnÓu" ctiwogpv"qvjgtykug." jku" eqpurktce{"

encko"ku"fkuvkpiwkujcdng"htqo"vjg"rnckpvkhhÓu"enckou"kp"Brunson v. Nichols077"""

Kp"Brunson."vjg"rnckpvkhh."c"hgfgtcn"kpocvg."cnngigf"enckou"qh"tgvcnkcvkqp"cpf"eqpurktce{"vq"

tgvcnkcvg"enckou"chvgt"hknkpi"c"itkgxcpeg"gzrtguukpi"uchgv{"eqpegtpu"fwg"vq"fckn{"rqygt"qwvcigu"cv"

vjg"rtkuqp."HEK"Rqnnqem0"""Chvgt"rtgugpvkpi"jku"eqpegtpu"vq"jku"rtkuqp"eqwpugnqt."M0"Pkejqnu."ujg"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
75"Fqe0"77."̨770""Kp"jku"Opposition."Rnckpvkhh"cfokvu"vjcv"vjku"cnngicvkqp"qt"Ðuvcvgogpv"ku"eqpenwuqt{0Ñ""Fqe0"82."r0"330"
76"Hale v. Harney."9:8"H04f"8::."8;2"*7vj"Ekt0"3;:8+*ekvcvkqp"qokvvgf+0"
77"Brunson v. Nichols.":97"H05h"497"*7vj"Ekt0"Pqx0"37."3;;9+0"



33"
"

gzrnckpgf"vq"jko"vjcv"Ðjku"eqornckpv"ycu"rqvgpvkcnn{"vjtgcvgpkpi"vq"rtkuqp"uchgv{"cpf"kpvgthgtgf"

ykvj"vjg"rtkuqp"qhhkekcnuÓ"fwvkgu0Ñ78""Chvgt"pqvkh{kpi"jgt"uwrgtxkuqtu."Ngyku"cpf"Ecrvckp"Xcnng"qh"

rnckpvkhhÓu" itkgxcpeg." ujg" rtgrctgf" cp" kpekfgpv" tgrqtv"yjkej" vtkiigtgf" fkuekrnkpct{" rtqeggfkpiu"

cickpuv"vjg"rnckpvkhh0""Yjkng"cyckvkpi"vjtgg"yggmu"hqt"jku"fkuekrnkpct{"jgctkpi."rnckpvkhh"ycu"rncegf"

kp"c"Urgekcn"Jqwukpi"Wpkv" *ÐUJWÑ+"qt"Ðnqemwr0Ñ" "Cv"jku"jgctkpi."rnckpvkhh"ycu"ucpevkqpgf"ykvj"

ugxgp"fc{u"qh"fkuekrnkpct{"ugitgicvkqp"rnwu"vjtgg"oqpvju"qh"nquv"rtkxkngigu0""Vjgtgchvgt."rnckpvkhh"

hkngf"jku"hgfgtcn"ncyuwkv"cickpuv"Pkejqnu."jgt"uwrgtxkuqtu."vjg"fkuekrnkpct{"jgctkpi"qhhkegt."cpf"qvjgt"

rtkuqp"qhhkekcnu0""Tgngxcpv"jgtg."chvgt"tgxkgykpi"vjg"eqornckpv"rwtuwcpv"vq"vjg"4:"W0U0E0"¸"3;37*C+"

uetggpkpi"rtqeguu." vjg"fkuvtkev"eqwtv"fkuokuugf"DtwpuqpÓu"eqpurktce{"enckou"cu"eqpenwuqt{0" "Qp"

crrgcn."vjg"Hkhvj"Ektewkv"tgxgtugf"vjg"fkuvtkev"eqwtvÓu"fgekukqp"cu"vq"vjg"eqpurktce{"encko"hqt"vjg"

hqnnqykpi"tgcuqpu<"

ÐDtwpuqp" cnngigf" hcevu" uwrrqtvkpi" c" rncwukdng" kphgtgpeg" qh" eqpurktce{" coqpi"
Ecrvckp" Xcnng" cpf" Nkgwvgpcpv" Ectfgt" vq" tgvcnkcvg" cickpuv" Dtwpuqp" hqt" hknkpi" vjg"
itkgxcpeg"htqo0""Dtwpuqp"cnngigf"vjcv"yjkng"jg"ycu"kp"vjg"UJW."Ecrvckp"Xcnng"cpf"
Nkgwvgpcpv"Ectfgt"rckf"jko"c"xkukv0""Ecrvckp"Xcnng"cnngigfn{"uckf."Ð][_qw"fqpÓv"vjkpm"
K"mpqy"vjg"nkijvu"ctg"cp"kuuwgA"0"0"0"0"[qw"ctg"pqv"iqkpi"vq"ocmg"vjtgcvu0Ñ""Nkgwvgpcpv"
Ectfgt"vjgp"uckf."ÐVjcpmu"hqt"vgnnkpi"wu"jqy"vq"fq"qwt"lqdu."{qw"ycpv"vq"vgnn"wu"jqy"
vq" fq" qwt" lqdu" vjkpiu" iq" fqyp" jknn" hqt" {qw0Ñ" "Yjgp" Dtwpuqp" rqkpvgf" qwv" vjcv"
PkejqnuÓ"kpekfgpv"tgrqtv"ÐfkfpÓv"gxgp"ctvkewncvg"c"xkqncvkqp.Ñ"vjg"Ecrvckp"tgurqpfgf."
ÐYgnn."yjgp"K"vcnm"vq"vjg"FJQ"ygÓnn"ugg"kh"jg"ecp"ctvkewncvg"c"xkqncvkqp0Ñ""Vjg"FJQ"
uwdugswgpvn{"ejcpigf"vjg"ejctigf"qhhgpug"htqo"ÐvjtgcvgpkpiÑ"vq"Ðtghwucn"vq"qdg{"
cp"qtfgt0Ñ79"
"
Dcugf"wrqp"vjg"hqtgiqkpi"hcevwcn"cnngicvkqpu."vjg"Hkhvj"Ektewkv"eqpenwfgf"vjcv"vjg"rnckpvkhh"

jcf"uwhhkekgpvn{"rngcf"Ðcp"citggogpv"vq"eqookv"cp"knngicn"cev"yjkej"tguwnvgf"kp"rnckpvkhhÓu"kplwt{Ñ"

vq"uwrrqtv"c"eqpurktce{"encko07:"""

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
78"Id. "
79"Id."cv"49:/9;0"
7:"Id."cv"49;"*swqvkpi"Hay v. City of Irving, Tex0.":;5"H04f"9;8."9;;"*7vj"Ekt0"3;;;++0"
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Wpnkmg"vjg"hcevwcn"cnngicvkqpu"kp"Brunson."yjkej"kpxqnxgf"ugxgtcn"uvcvgogpvu"ocfg"d{"vjg"

cnngigf" eq/eqpurktcvqtu." kpenwfkpi" c"xgtdcn" vjtgcv" cpf" vjg"wnvkocvg" cevkqp"qh" cnvgtkpi"rnckpvkhhÓu"

fkuekrnkpct{" tgrqtv." jgtg."Okvejgnn" tgnkgu" wrqp"rwtgn{" urgewncvkxg" cpf" eqpenwuqt{" cnngicvkqpu" vq"

uwrrqtv" jku" eqpurktce{" encko" cickpuv" Uiv0" Tqdgtvu07;" " Vjgtghqtg." gxgp" eqpuvtwkpi" vjg" hcevwcn"

cnngicvkqpu"kp"vjg"nkijv"oquv"hcxqtcdng"vq"Okvejgnn."vjg"Eqwtv"hkpfu"vjcv"Rnckpvkhh"jcu"hckngf"vq"uvcvg"

c"xkcdng"64"W0U0E0"̧ "3;:5"eqpurktce{"vq"tgvcnkcvg"encko"cickpuv"Uiv0"Tqdgtvu0""Ceeqtfkpi."RnckpvkhhÓu"

encko"ujcnn"dg"fkuokuugf"hqt"hcknwtg"vq"uvcvg"c"encko0""

F0" RnckpvkhhÓu"Ugevkqp"3;:5"Hcknwtg"vq"Rtqvgev"Encko"

Kp"jku"Second Amended Complaint."Okvejgnn"tgcuugtvu"c"hcknwtg"vq"rtqvgev"encko"cickpuv"Uiv0"

Tqdgtvu" hqt" cnnqykpi" Vknnocp" ceeguu" vq" RnckpvkhhÓu" egnn082" " Vjg" Eqwtv" hkpfu." hqt" vjg" hqnnqykpi"

tgcuqpu."vjcv"Okvejgnn"jcu"hckngf"vq"ewtg"jku"qtkikpcn"rngcfkpi"fghkekgpekgu"kp"qtfgt"vq"uvcvg"c"xkcdng"

64"W0U0E0"¸"3;:5"hcknwtg"vq"rtqvgev"encko0"

Cu"vjku"Eqwtv"rtgxkqwun{"gzrnckpgf."vjg"uvcpfctf"iqxgtpkpi"c"64"W0U0E0"¸"3;:5"encko"hqt"

hcknwtg"vq"rtqvgev"ku"cu"hqnnqyu<""

ÐKv" ku"ygnn" guvcdnkujgf" vjcv" rtkuqp" qhhkekcnu" jcxg" c" eqpuvkvwvkqpcn" fwv{" vq" rtqvgev"
rtkuqpgtu"htqo"xkqngpeg"cv"vjg"jcpfu"qh"vjgkt"hgnnqy"kpocvgu0Ñ"Longoria v. Texas 
695"H05f"7:8."7;4"*7vj"Ekt0"4228+"*ekvkpi"Farmer v. Brennan."733"W0U0":47.":54/
55."336"U0Ev0"3;92."3;98/99."34:"N0Gf04f":33"*3;;6++0"ÐRtkuqp"qhhkekcnu"ctg"pqv."
jqygxgt."gzrgevgf"vq"rtgxgpv"cnn"kpocvg/qp/kpocvg"xkqngpeg0Ñ"Adames v. Perez, 553"
H05f"72:."734"*7vj"Ekt0"4225+" *ekvkpi"Hctogt."733"W0U0"cv":56."336"U0Ev0"3;92+0"
Rtkuqp"qhhkekcnu"yknn"dg"hqwpf"nkcdng"hqt"vjgkt"hcknwtg"vq"rtqvgev"cp"kpocvg"yjgp"vjg"
qhhkekcnu"ctg"fgnkdgtcvgn{"kpfkhhgtgpv"vq"c"uwduvcpvkcn"tkum"qh"ugtkqwu"jcto0"Adames."
553"H05f"cv"7340" ÐC"rtkuqp"qhhkekcn" ku"fgnkdgtcvgn{" kpfkhhgtgpv" kh"jg"mpqyu"qh" cp"
Ògzeguukxg"tkum" vq" kpocvg"jgcnvj"qt"uchgv{Ó"cpf"fkutgictfu"vjcv"tkum0Ñ" Id." *swqvkpi"
Farmer." 733"W0U0" cv" :59." 336"U0Ev0" 3;92+0" ÐFgnkdgtcvg" kpfkhhgtgpeg" tgswktgu" cp"
cnngicvkqp"qh"c"Òeqpuekqwu"qt"ecnnqwu"kpfkhhgtgpegÓ"vq"c"rtkuqpgtÓu"tkijvu0Ñ"Robertson 
v. Gautreaux."Ekx0"C0"Pq0"38/563/LLD/TND."4239"YN"8;2764."cv",6" *O0F0"Nc0"
Hgd0"43."4239+"*swqvkpi"Hare v. City of Corinth."96"H05f"855."863"*7vj"Ekt0"3;;8++0"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
7;"Bell Atlantic v. Twombly."772"W0U0"766."777"*4229+*Yjkng"c"eqornckpv"cvvcemgf"d{"c"Twng"34*d+*8+"oqvkqp"fqgu"pqv"
pggf"fgvckngf"hcevwcn"cnngicvkqpu"kp"qtfgt"vq"cxqkf"fkuokuucn."vjg"rnckpvkhhÓu"hcevwcn"cnngicvkqpu"Ðowuv"dg"gpqwij"vq"tckug"
c"tkijv"vq"tgnkgh"cdqxg"vjg"urgewncvkxg"ngxgn0Ñ+0""
82"Fqe0"77."̨"5:0"
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Hwtvjgt."ÐVjg"fgnkdgtcvg"kpfkhhgtgpeg"uvcpfctf"ugvu"c"xgt{"jkij"dct."cpf"c"encko"qh"
ogtg"pginkigpeg"kp"hcknkpi"vq"rtqvgev"cp"kpocvg"htqo"jcto"ku"pqv"cevkqpcdng"wpfgt"
¸"3;:50Ñ"Robertson v. LeBlanc."Ekx0"C0"Pq0"35/393/UFF/TND."4236"YN"8::;9;."
cv",6"*O0F0"Nc0"Hgd0"42."4236+"*ekvkpi"Davidson v. Cannon."696"W0U0"566."569/6:."
328"U0Ev0"88:."892."::"N0Gf04f"899"*3;:8++083""
"

" Crrn{kpi" vjg" hqtgiqkpi"uvcpfctf" vq" vjg" kpuvcpv"ocvvgt." vjg"Eqwtv" hkpfu" vjcv"Rnckpvkhh"jcu"

hckngf"vq"cnngig"cp{"cffkvkqpcn"hcevu"vq"ujqy"vjcv"Uiv0"Tqdgtvu"ycu"cyctg"qh"c"urgekhke"vjtgcv"rqugf"

d{"Vknnocp."qt"vjcv"Uiv0"Tqdgtvu"mpgy"qh"cp"gzeguukxg"tkum"vq"OkvejgnnÓu"jgcnvj"qt"uchgv{."cpf"Uiv0"

Tqdgtvu"fkutgictfgf"kv0""Okvejgnn"qpeg"cickp"hcknu"vq"cnngig"vjcv"Vknnocp"ycu"c"Ðmpqyp"gpgo{Ñ"qh"

vjg"Rnckpvkhh."cu"pqvgf"d{" vjg"Eqwtv" kp" vjg"Report and Recommendation"qp" vjg"First Motion to 

Dismiss084""Vjg"qpn{"Ðmpqyp"gpgo{Ñ"kfgpvkhkgf"d{"Rnckpvkhh"kp"jku"Second Amended Complaint"ku"

Sgt. Thomas.63 Hwtvjgtoqtg."Okvejgnn" pgxgt" cnngigu" vjcv" Uiv0"Tqdgtvu"ycu" cyctg" vjcv"Vknnocp"

rqugf" c" ugtkqwu" vjtgcv" vq" RnckpvkhhÓu" jgcnvj" cpf" uchgv{0" Pqt." cu" pqvgf" kp" vjg" Report and 

Recommendation."ctg"vjgtg"cp{"cnngicvkqpu"qh"rtkqt"eqphnkev"qt"cnvgtecvkqpu"dgvyggp"Vknnocp"cpf"

Okvejgnn086""

Kp"jku"Second Amended Complaint."Rnckpvkhh"cnngigu"vjcv"Uiv0"Tqdgtvu"dtgcejgf"NUR"rtkuqp"

qrgtcvkqpu"d{"gueqtvkpi"cp"kpocvg"vq"cpf"htqo"vjg"ujqygtu"ykvjqwv"dgkpi"ujcemngf0""Rnckpvkhh"jcu"

hwtvjgt"cnngigf"vjcv"Uiv0"Tqdgtvu"cnnqygf"cp"wpujcemngf"kpocvg."Vknnocp."kpvq"jku"egnn."yjq"vjgp"

xkqngpvn{"cvvcemgf"jko0"""

Eqpuvtwkpi" vjgug" cnngicvkqpu" kp" hcxqt" qh" vjg" pqpoqxcpv." vjg" Eqwtv" hkpfu" vjcv." cv"oquv."

Okvejgnn"jcu"cnngigf"c"pginkigpeg"encko"cickpuv"Uiv0"Tqdgtvu"hqt"jku"cnngigf"hcknwtg"vq"hqnnqy"rtqrgt"

NUR" Rtqvqeqn" d{" hcknkpi" vq" tguvtckp" Vknnocp" yjkng" gueqtvkpi" jko" vq" cpf" htqo" vjg" ujqygtu087""

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
83"Fqe0"6:."r0"340"
84"Fqe0"6:."r0"350""
85"Fqe0"6:."r0"35="Fqe0"77."̨"360"
86"Fqe0"6:"cv"35."citing Robertson."4239"YN"8;2764."cv",7"
87"Fqe0"77."̨̨"49/4;0"
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Jqygxgt."Ðc"encko"qh"ogtg"pginkigpeg"kp"hcknkpi"vq"rtqvgev"cp"kpocvg"htqo"jcto"ku"pqv"cevkqpcdng"

wpfgt"¸"3;:50Ñ88""

Qxgtcnn."vjg"Eqwtv"hkpfu"vjcv"Rnckpvkhh"jcu"hckngf"vq"qxgteqog"vjg"Ðxgt{"jkij"dctÑ"tgswktgf"

hqt"fgnkdgtcvg"kpfkhhgtgpeg"wpfgt"Ugevkqp"3;:50"Vjgtghqtg."vjg"Eqwtv"hkpfu"vjcv"Rnckpvkhh"jcu"hckngf"

vq" uvcvg" c"xkcdng"64"W0U0E0¸"3;:5" hcknwtg" vq"rtqvgev" encko"cickpuv"Uiv0"Tqdgtvu." cpf" kv" ujcnn" dg"

fkuokuugf0"

G0" RnckpvkhhÓu"Ugevkqp"3;:5"Gzeguukxg1Wppgeguuct{"Hqteg"Encko"

Rnckpvkhh" tg/cnngigu"cp"gzeguukxg" hqteg"encko"cickpuv"Uiv0"Tqdgtvu089"Jqygxgt." vjg"Eqwtv"

hkpfu"vjcv"vjg"Second Amended Complaint"uvknn"ncemu"hcevwcn"cnngicvkqpu"vjcv"ujqy"vjcv"Uiv0"Tqdgtvu

wugf"gzeguukxg"hqteg"cickpuv"Okvejgnn"Vjgtghqtg."RnckpvkhhÓu"Ugevkqp"3;:5"gzeguukxg"hqteg"encko"

cickpuv"Uiv0"Tqdgtvu"owuv"dg"fkuokuugf"hqt"hcknwtg"vq"uvcvg"c"xkcdng"encko0""

Rwtuwcpv"vq"vjg"Gkijvj"Cogpfogpv."rtkuqp"qhhkekcnu"ctg"rtqjkdkvgf"htqo"kphnkevkpi"Ðetwgn"

cpf" wpwuwcn" rwpkujogpvÑ" qp" rtkuqpgtu08:" Vjku" Gkijvj" Cogpfogpv" dcp" qh" Ðetwgn" cpf" wpwuwcn"

rwpkujogpvÑ"kpenwfgu"vjg"wug"qh"gzeguukxg"hqteg08;"ÐC"wug"qh"hqteg"ku"gzeguukxg"cpf"xkqncvgu"vjg"

Gkijvj"Cogpfogpv"vq"vjg"Wpkvgf"Uvcvgu"Eqpuvkvwvkqp"qpn{"yjgp"uwej"hqteg"ku"crrnkgf"ocnkekqwun{"

cpf"ucfkuvkecnn{"hqt"vjg"xgt{"rwtrqug"qh"ecwukpi"jcto"tcvjgt"vjcp"kp"c"iqqf"hckvj"ghhqtv"vq"ockpvckp"

fkuekrnkpg092"ÐVjg"Gkijvj"Cogpfogpv)u"rtqjkdkvkqp"qh"Òetwgn"cpf"wpwuwcnÓ"rwpkujogpvu"pgeguuctkn{"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
88"Robertson."4236"YN"8::;9;."cv",6"*ekvkpi"Davidson."696"W0U0"cv"569/5:."328"U0Ev0"cv"892+0"
89"Fqe0"77."̨720"
8:"W0U0"Eqpuv0"cogpf0"XKKK0"
8;"Granger v. Babin."Ekx0"C0"Pq0"34/84:/LLD/UET."4236"YN"43;9286."cv",5"*O0F0"Nc0"Oc{"49."4236+*ekvkpi"Farmer, 
733"W0U0"cv":54."336"U0Ev0"3;92+0"
92 Graham v. Callahan." Ekx0" C0" Pq0" 35/22989/DCL/TND." 4237" YN" 8534:2." cv" ,5" *O0F0" Nc0" Hgd0" 34." 4237+."
supplemented."4237"YN"347:2;7"*O0F0"Nc0"Oct0"3:."4237+"*ekvkpi"Wilkins v. Gaddy."77;"W0U0"56."59."352"U0Ev0"3397."
339:."397"N0Gf04f";;7"*4232++0"



37"
"

gzenwfgu"htqo"eqpuvkvwvkqpcn"tgeqipkvkqp"de minimis"wugu"qh"rj{ukecn"hqteg."rtqxkfgf"vjcv"vjg"wug"

qh"hqteg"ku"pqv"qh"c"uqtv"Òtgrwipcpv"vq"vjg"eqpuekgpeg"qh"ocpmkpf0Ó"Ñ93""

Crrn{kpi"vjg"hqtgiqkpi"uvcpfctf"jgtg."vjg"Eqwtv"hkpfu"vjcv"Rnckpvkhh"jcu"hckngf"vq"cnngig"vjcv"

Uiv0"Tqdgtvu"wugf"gzeguukxg"hqteg0"Tcvjgt."jg"cnngigu"vjcv"Vknnocp."c"hgnnqy"kpocvg."cvvcemgf"jko"

fwg"vq"Uiv0"TqdgtvuÓ"cnngigf"hcknwtg"vq"hqnnqy"NUR"Rtqvqeqn"qh"ujcemnkpi"kpocvgu"yjgp"gueqtvkpi"

vjgo" vq" cpf" htqo" vjg" ujqygtu094" " Eqpukfgtkpi" vjcv" vjg"Second Amended Complaint" ncemu" cp{"

cnngicvkqpu" vjcv" Uiv0" Tqdgtvu wugf" gzeguukxg" hqteg." vjg" Eqwtv" hkpfu" vjcv" RnckpvkhhÓu" Gkijvj"

Cogpfogpv"gzeguukxg"hqteg"encko"ujcnn"dg"fkuokuugf"qp"Twng"34*d+*8+"itqwpfu0"

H0" RnckpvkhhÓu" Ugevkqp" 3;:5" Xkqncvkqp" qh" Rtkuqp" Tgiwncvkqpu" cpf1qt" Uvcvg" Ncy"
Eqpuvkvwvkpi"Fgnkdgtcvg"Kpfkhhgtgpeg"Encko"

"
Hkpcnn{." vjg"Second Amended Complaint" tg/cnngigu" c" Ugevkqp" 3;:5" xkqncvkqp" qh" rtkuqp"

tgiwncvkqpu"cpf1qt"uvcvg"ncy"eqpuvkvwvkpi"fgnkdgtcvg"kpfkhhgtgpeg"encko095""Rnckpvkhh"cnuq"tg/cuugtvu"

vjcv"Uiv0"Vjqocu"cpf"Uiv0"Tqdgtvu"xkqncvgf"Nc0"T0U0"37<:4;."yjkej"rtqjkdkvu"rtkuqp"iwctfu"htqo"

wukpi"ecrkvcn"rwpkujogpv"cickpuv"kpocvgu."cu"ygnn"cu"xkqncvkpi"NCE"44<552;*D+"cpf"Fgrctvogpv"

Tgiwncvkqp"Pq0"E/24/228"*8+*d+*e+*f+096""

Kv"ku"ygnn"ugvvngf"ncy"vjcv"Ðc"xkqncvkqp"qh"c"uvcvg"uvcvwvg"cnqpg"ku"pqv"eqipk¦cdng"wpfgt"¸"3;:5"

dgecwug"¸"3;:5"ku"qpn{"c"tgogf{"hqt"xkqncvkqpu"qh"hgfgtcn"uvcvwvqt{"cpf"eqpuvkvwvkqpcn"tkijvu0Ñ97"

Hwtvjgtoqtg."cu"uvcvgf"kp"vjg"Report and Recommendation."Ðc"encko"dcugf"qp"c"rtkuqp"tgiwncvkqp"

xkqncvkqp"yqwnf"pqv"dg"eqipk¦cdng"wpfgt"¸"3;:5"dgecwug"Ò]c_"encko"hqt"tgnkgh"wpfgt"¸"3;:5"owuv"

cnngig"vjg"fgrtkxcvkqp"qh"c"tkijv"ugewtgf"d{"vjg"Eqpuvkvwvkqp"qt"vjg"ncyu"qh"vjg"Wpkvgf"Uvcvgu"d{"c"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
93"Payne v. Parnell, 468"H0"CrrÓz"::6."::9"*7vj"Ekt0"4229+*citing Hudson v. McMillian."725"W0U0"3.";/32."334"U0Ev0"
;;7."339"N0Gf04f"378"*3;;4++0"
94"Fqe0"77."̨"570"
95"Fqe0"77."̨750"
96"Fqe0"77."̨̨"65."730"
97"Woodard v. Andrus."63;"H05f"56:."575"*7vj"Ekt0"4227+*kpvgtpcn"ekvcvkqpu"qokvvgf0+"



38"
"

fghgpfcpv"cevkpi"wpfgt"eqnqt"qh"uvcvg"ncy0ÓÑ98""Dcugf"qp"vjku"iqxgtpkpi"uvcpfctf."Rnckpvkhh"jcu"hckngf"

vq"uvcvg"c"encko"wpfgt"64"W0U0E0"¸"3;:5"hqt"c"xkqncvkqp"qh"vjg"RnckpvkhhÓu"tkijvu"wpfgt"Nqwkukcpc"ncy"

cpf"urgekhke"rtkuqp"xkqncvkqpu0"Jgpeg."RnckpvkhhÓu"64"W0U0E0"¸"3;:5"encko"cickpuv"Uiv0"Tqdgtvu"hqt"

xkqncvkpi"uvcvg"ncy."twngu."cpf1qt"tgiwncvkqpu"ujcnn"dg"fkuokuugf0"

I0"D{uvcpfgt"Encko"

Kp"jku"Qrrqukvkqp."Okvejgnn" tckugu." hqt" vjg" hktuv" vkog."c"encko" vjcv"Uiv0"Tqdgtvu"eqwnf"dg"

nkcdng"hqt"d{uvcpfgt"nkcdknkv{"rwtuwcpv"vq"64"W0U0E0"¸"3;:50"""

C"pgy"encko"ecppqv"dg"tckugf"kp"qrrqukvkqp"vq"c"oqvkqp"vq"fkuokuu099""Jqygxgt."vjg"Hkhvj"

Ektewkv"jcu"jgnf"vjcv"Ð]i_gpgtcnn{."c"pgy"encko"qt"ngicn"vjgqt{"tckugf"kp"tgurqpug"vq"c"fkurqukvkxg"

oqvkqp"ujqwnf"dg"eqpuvtwgf"cu"c"tgswguv"hqt"ngcxg"vq"cogpf"vjg"eqornckpv."cpf"vjg"fkuvtkev"eqwtv"

ujqwnf"fgvgtokpg"yjgvjgt"ngcxg"ujqwnf"dg"itcpvgf0Ñ9:"

Kp"vjku"ecug."Okvejgnn"jcu"rtgugpvgf"pq"ctiwogpvu"cu"vq"yj{"jg"ujqwnf"dg"cnnqygf"vq"cogpf"

jku"Second Amended Complaint"vq"cnngig"c"64"W0U0E0"¸"3;:5"d{uvcpfgt"encko0""Kpuvgcf."jg"ogtgn{"

cuugtvu" vjcv" Ð]c_v" c"okpkowo." vjg"rngcfkpiu" cnuq" ugv" hqtvj" c" encko" hqt" d{uvcpfgt" nkcdknkv{" wpfgt"

Ugevkqp"3;:50Ñ9;""Okvejgnn"jcu"dggp"ikxgp"vjg"qrrqtvwpkv{"vq"cogpf"jku"eqornckpv"vq"uvcvg"c"xkcdng"

64"W0U0E0"¸"3;:5"encko="jqygxgt."cu"tghngevgf"jgtgkp."vjg"Eqwtv"jcu"fgvgtokpgf"vjcv"Okvejgnn"jcu"

dggp"wpcdng"vq"fq"uq0""Jgpeg"vjg"Eqwtv"hkpfu"vjcv"ikxkpi"vjg"Rnckpvkhh"cp"qrrqtvwpkv{"vq"cogpf"jku"

Complaints"vq"cuugtv"c"64"W0U0E0"¸"3;:5"d{uvcpfgt"encko"cv"vjku"lwpevwtg"yqwnf"rtqxg"vq"dg"hwvkng0:2""

Ceeqtfkpin{."vjg"Eqwtv"hkpfu"vjcv"RnckpvkhhÓu"64"W0U0E0"¸"3;:5"ku"pqv"rtqrgtn{"dghqtg"kv0"

"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
98"Fqe"6:"cv"38."ekvkpi"Jenkins v. Livingston."5::"Hgf0"CrrÓz"639."642"*7vj"Ekt0"4232+"*swqvkpi"Calhoun v. Hargrove."
534"H05f"952."956"*7vj"Ekt0"4224+0"
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