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" Vjku"ocvvgt"eqogu"dghqtg"vjg"Eqwtv"qp"Defendant Thomas’ Second Motion to Dismiss 

Pursuant to FRCP 12(b)(6)"*vjg"ÐMotionÑ+"*Fqe0"95+0""Rnckpvkhh"Fcxkf"Okvejgnn"*ÐRnckpvkhhÑ"qt"

ÐOkvejgnnÑ+"jcu"hkngf"cp"qrrqukvkqp0"*Fqe0"990+""Qtcn"ctiwogpv"ku"pqv"pgeguuct{0""Vjg"Eqwtv"jcu"

ectghwnn{"eqpukfgtgf"vjg"ncy."vjg"hcevu"kp"vjg"tgeqtf."cpf"vjg"ctiwogpvu"cpf"uwdokuukqpu"qh"vjg"

rctvkgu"cpf"ku"rtgrctgf"vq"twng0""Hqt"vjg"hqnnqykpi"tgcuqpu."Fghgpfcpv"VjqocuÓu"oqvkqp"ku"

itcpvgf0"

K0" Tgngxcpv"Hcevwcn"cpf"Rtqegfwtcn"Dcemitqwpf"

Vjg"hcevu"ugv"hqtvj"kp"vjg"Second Amended Complaint *ÐUCEÑ+"*Fqe0"77+"ygtg"rtgxkqwun{"

fguetkdgf"gzvgpukxgn{"kp"vyq"qh"vjku"EqwtvÓu"twnkpiu."dqvj"qh"yjkej"yknn"dg"fkuewuugf"gzvgpukxgn{"

dgnqy<"*3+"vjg"Ugrvgodgt"46."423:."Ruling and Order qp"Fghgpfcpv"Enctgpeg"TqdgtvuÓ"oqvkqp"vq"

fkuokuu"*Fqe0"8:="Mitchell v. Thomas."Pq0"39/222;2/LYF/GYF."423:"YN"6794889"*O0F0"Nc0"

Ugrv0"46."423:++"*vjg"ÐMTD RulingÑ+=""cpf"*4+"vjg"Oc{"43."423;."Ruling and Order qp"RnckpvkhhÓu"

oqvkqp"vq"tgeqpukfgt"vjg"MTD Ruling *Fqe0":6+"*vjg"ÐMFR RulingÑ+0""Qpn{"vjg"tgngxcpv"hcevu"yknn"

dg"fguetkdgf"jgtg0"

Rnckpvkhh"ku"cp"kpocvg"cv"Nqwkukcpc"Uvcvg"Rgpkvgpvkct{"*ÐNURÑ+0""Jg"dtqwijv"vjku"uwkv"

cickpuv"Fghgpfcpvu"Ugtigcpv"Yknnkg"Vjqocu"*ÐFghgpfcpv"VjqocuÑ"qt"ÐVjqocuÑ+"cpf"Fghgpfcpv"
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Enctgpeg"Tqdgtvu"*ÐFghgpfcpv"TqdgtvuÑ"qt"ÐTqdgtvuÑ+"*eqnngevkxgn{."ÐFghgpfcpvuÑ+0"Vjku"oqvkqp"

fgcnu"qpn{"ykvj"Vjqocu0"

Rnckpvkhh"cnngigu"vjcv"Fghgpfcpvu"eqpurktgf"vq"jcto"jko"chvgt"jg"hkngf"c"ugzwcn"jctcuuogpv"

eqornckpv"cickpuv"Vjqocu0"*SAC"̨̨"8Î9."Fqe0"770+""Vjg"gxgpvu"qh"vjku"uwkv"cnngigfn{"jcrrgpgf"

hqwt"fc{u"chvgt"RnckpvkhhÓu"eqornckpv"cpf"hkxg"fc{u"chvgt"vjg"jctcuuogpv0"*Id."̨̨"9."360+"""

Urgekhkecnn{."qp"Lwpg"44."4238."Vjqocu"cpf"Tqdgtvu"ygtg"yqtmkpi"cv"NUR"cv"Ecor"L"kp"

Icvqt"fqto0"*Id. ̨̨"37Î380+""Vkgtu"eqpukuv"qh"hqwtvggp"egnnu."cpf"vjg"hktuv"egnn"cv"vjg"jgcf"qh"vjg"

Vkgt"ku"vjg"ujqygt"egnn0"*Id."̨"3;0+""Vjg"pgzv"egnn"ku"Egnn"%4."cpf"uq"qp0"*Id.+""Rnckpvkhh"ycu"

eqphkpgf"kp"Egnn"%40"*Id."̨"480+"

Qp"vjg"fc{"kp"swguvkqp."Vjqocu."yjq"jcf"dggp"nkuvgf"d{"Rnckpvkhh"cu"c"Ðmpqyp"gpgo{.Ñ"

ycu"cnngigfn{"cuukipgf"vq"Ðyqtm]_"vjg"mg{"*egnn"fqqtu+"vq"tgngcug"kpocvgu"htqo"egnnu"hqt"ujqygtu"

qp"Icvqt"Nghv.Ñ"yjkng"Tqdgtvu"ycu"Ðgueqtvkpi"kpocvgu"vq"cpf"htqo"vjg"ujqygtu"kp"Icvqt"N]ghv_0Ñ"

*Id."̨̨"36."450+"""Rwtrqtvgfn{."Vjqocu"Ðeqwnf"gcukn{"ugg"egnn"%4"htqo"yjgtg"jg"uvqqfÑ"cpf"mpgy"

vjcv"Rnckpvkhh"ycu"vjgtg"pgzv"vq"vjg"ujqygt"egnn0"*Id."̨"480+""

Ceeqtfkpi"vq"Rnckpvkhh."Tqdgtvu"ukipcngf"Vjqocu"Ðvq"qrgp"vjg"egnn"vq"tgoqxg"Kpocvg"

Vknnocp"htqo"jku"egnn"cu"vjqwij"Kpocvg"Vknnocp"ycu"iqkpi"vq"cpf"htqo"vjg"ujqygt.Ñ"dwv."Ðkp"

xkqncvkqp"qh"rqnke{]._"0"0"0"Tqdgtvu"jcf"pqv"jcf"Kpocvg"Vknnocp"eqog"vq"vjg"dctu"cpf"dg"tguvtckpgf"

rtkqt"vq"gzkuvkpi"]uke_"vjg"egnnÑ"*qt."cnvgtpcvkxgn{."Ðfkf"pqv"rnceg"Kpocvg"Vknnocp"kp"tguvtckpvu"rtkqt"

vq"jku"gzkvkpi"vjg"ujqygtu.Ñ"cickp"kp"xkqncvkqp"qh"rqnke{+0"*SAC"̨̨"4:Î4;."Fqe0"770+""Kp"cp{"gxgpv."

ÐKpocvg"Vknnocp"ycu"qp"vjg"Vkgt"wptguvtckpgf"ykvj"0"0"0"Tqdgtvu0Ñ""*Id."̨"520+"""

ÐVjqocu"ycu"cv"vjg"jgcf"qh"vjg"Vkgt"qrgtcvkpi"vjg"egnn"fqqtu"cpf"qdugtxkpi"cnn"qh"vjku0Ñ"

*Id."̨"540+""Tqdgtvu"ukipcngf"Vjqocu"vq"qrgp"vjg"fqqt"vq"Egnn"%4."chvgt"yjkej"vkog"Tqdgtvu"
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rwtrqtvgfn{"Ðcnnqygf"kpocvg"Vknnocp"kpvq"Egnn"%4"yjgtg"Kpocvg"Vknnocp"xkqngpvn{"cvvcemgf"

]Rnckpvkhh_"ecwukpi"ugtkqwu"rj{ukecn"kplwt{0Ñ"*Id."̨̨"56Î570+"

Rnckpvkhh"cuugtvgf"c"pwodgt"qh"enckou"wpfgt"64"W0U0E0"¸"3;:5."kpenwfkpi"tgvcnkcvkqp."

eqpurktce{"vq"tgvcnkcvg."hcknwtg"vq"rtqvgev."gzeguukxg"hqteg."cpf"xkqncvkqp"qh"rtkuqp"tgiwncvkqpu0"

*SAC"̨̨"9."5:."72."750+""Rnckpvkhh"cnuq"cnngigu"xkqncvkqpu"qh"uvcvg"ncy."kpenwfkpi"c"encko"hqt"

pginkigpeg0"*Id."̨̨"65."73."7:Î7;0+""

Cickp."qp"Ugrvgodgt"46."423:."vjku"Eqwtv"kuuwgf"vjg MTD Ruling."yjkej"fkuokuugf"

RnckpvkhhÓu"enckou"cickpuv"Fghgpfcpv"Tqdgtvu0"*MTD Ruling."Fqe0"8:0+""Vjku"Eqwtv"urgekhkecnn{"

hqwpf"vjcv"Rnckpvkhh"hckngf"vq"uvcvg"cp{"eqipk¦cdng"encko"cickpuv"Tqdgtvu"wpfgt"¸"3;:5"cpf"

fkuokuugf"vjgug"enckou"ykvj"rtglwfkeg0"*MTD Ruling."Fqe0"8:"cv"390+""Vjg"Eqwtv"fgenkpgf"vq"

gzgtekug"uwrrngogpvcn"lwtkufkevkqp"qxgt"RnckpvkhhÓu"uvcvg"ncy"enckou"cickpuv"Tqdgtvu"cpf"fkuokuugf"

vjgo"ykvjqwv"rtglwfkeg0"*Id."cv"39Î3:0+"

Qp"Oc{"43."423;."vjku"Eqwtv"kuuwgf"vjg MFR Ruling."yjkej"fgpkgf"RnckpvkhhÓu"oqvkqp"hqt"

tgeqpukfgtcvkqp"qh"vjg MTD Ruling0"*MFR Ruling."Fqe0":60+Vjg"Eqwtv"urgekhkecnn{"hqwpf"vjcv"*3+"

kvu"fkuokuucn"qh"RnckpvkhhÓu"hgfgtcn"ncy"enckou"ycu"c"lwfiogpv"qp"vjg"ogtkvu"cpf"ycu"rtqrgtn{"

fqpg"ykvj"rtglwfkeg"*tcvjgt"vjcp"ykvjqwv"rtglwfkeg."cu"Rnckpvkhh"fguktgf+."cpf"*4+"Rnckpvkhh"ycu"pqv"

gpvkvngf"vq"fkueqxgt{"dgecwug"jg"hckngf"vq"uvcvg"c"xkcdng"encko0"*MFR Ruling."Fqe0":6"cv"8Î;0+""

Kp"vjg"kpuvcpv"oqvkqp."Fghgpfcpv"Vjqocu"uggmu"fkuokuucn"qh"RnckpvkhhÓu"enckou"cickpuv"

jko0"""

KK0" Tgngxcpv"Uvcpfctf""

Kp"Johnson v. City of Shelby, Miss.."796"W0U0"32."357"U0"Ev0"568."3;2"N0"Gf0"4f"52;"

*4236+."vjg"Uwrtgog"Eqwtv"gzrnckpgf"ÐHgfgtcn"rngcfkpi"twngu"ecnn"hqt"c"Òujqtv"cpf"rnckp"uvcvgogpv"

qh"vjg"encko"ujqykpi"vjcv"vjg"rngcfgt"ku"gpvkvngf"vq"tgnkgh.Ó"Hgf0"T0"Ekx0"R0":*c+*4+="vjg{"fq"pqv"
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eqwpvgpcpeg"fkuokuucn"qh"c"eqornckpv"hqt"korgthgev"uvcvgogpv"qh"vjg"ngicn"vjgqt{"uwrrqtvkpi"vjg"

encko"cuugtvgf0Ñ"357"U0Ev0"cv"568Î69"*ekvcvkqp"qokvvgf+0"

Kpvgtrtgvkpi"Twng":*c+"qh"vjg"Hgfgtcn"Twngu"qh"Ekxkn"Rtqegfwtg."vjg"Hkhvj"Ektewkv"jcu"

gzrnckpgf<"

Vjg"eqornckpv"*3+"qp"kvu"hceg"*4+"owuv"eqpvckp"gpqwij"hcevwcn"ocvvgt"*vcmgp"cu"vtwg+"
*5+"vq"tckug"c"tgcuqpcdng"jqrg"qt"gzrgevcvkqp"*6+"vjcv"fkueqxgt{"yknn"tgxgcn"tgngxcpv"
gxkfgpeg"qh"gcej"gngogpv"qh"c"encko0"ÐCumkpi"hqt"]uwej_"rncwukdng"itqwpfu"vq"kphgt"
]vjg"gngogpv"qh"c"encko_"does not impose a probability requirement"cv"vjg"rngcfkpi"
uvcig="kv"ukorn{"ecnnu"hqt"gpqwij"hcev"vq"tckug"c"tgcuqpcdng"gzrgevcvkqp"vjcv"fkueqxgt{"
yknn"tgxgcn"]vjcv"vjg"gngogpvu"qh"vjg"encko"gzkuvgf_0Ñ"
"

Lormand v. U.S. Unwired, Inc.."787"H05f"44:."479"*7vj"Ekt0"422;+"*swqvkpi"Bell Atl. Corp. v. 

Twombly."772"W0U0"766."778."349"U0Ev0"3;77."3;87."389"N0Gf04f";4;"*4229++0"

Crrn{kpi"vjg"cdqxg"ecug"ncy."vjg"Yguvgtp"Fkuvtkev"qh"Nqwkukcpc"jcu"uvcvgf<"
"
Vjgtghqtg."yjkng"vjg"eqwtv"ku"pqv"vq"ikxg"vjg"Ðcuuworvkqp"qh"vtwvjÑ"vq"eqpenwukqpu."
hcevwcn"cnngicvkqpu"tgockp"uq"gpvkvngf0"Qpeg"vjqug"hcevwcn"cnngicvkqpu"ctg"kfgpvkhkgf."
ftcykpi" qp" vjg" eqwtv)u" lwfkekcn" gzrgtkgpeg" cpf" eqooqp" ugpug." vjg" cpcn{uku" ku"
yjgvjgt"vjqug"hcevu."yjkej"pggf"pqv"dg"fgvckngf"qt"urgekhke."cnnqy"Ðvjg"eqwtv"vq"ftcy"
vjg"tgcuqpcdng"kphgtgpeg"vjcv"vjg"fghgpfcpv"ku"nkcdng"hqt"vjg"okueqpfwev"cnngigf0Ñ"
]Ashcroft v. Iqbal."778"W0U0"884."89:."34;"U0"Ev0"3;59."3;6;"*422;+_="Twombly."
77]2_"W0U0"cv"778."]349"U0"Ev0"3;77_0"Vjku"cpcn{uku" ku"pqv"uwduvcpvkxgn{"fkhhgtgpv"
htqo" vjcv" ugv" hqtvj" kp"Lormand, supra."pqt"fqgu" vjku" lwtkurtwfgpeg" hqtgenqug" vjg"
qrvkqp"vjcv"fkueqxgt{"owuv"dg"wpfgtvcmgp"kp"qtfgt"vq"tckug"tgngxcpv"kphqtocvkqp"vq"
uwrrqtv"cp"gngogpv"qh"vjg"encko0"Vjg"uvcpfctf."wpfgt"vjg"urgekhke"ncpiwcig"qh"Hgf0"
T0"Ekx0"R0":*c+*4+."tgockpu"vjcv"vjg"fghgpfcpv"dg"ikxgp"cfgswcvg"pqvkeg"qh"vjg"encko"
cpf" vjg"itqwpfu"wrqp"yjkej" kv" ku"dcugf0"Vjg"uvcpfctf" ku"ogv"d{"vjg"Ðtgcuqpcdng"
kphgtgpegÑ"vjg"eqwtv"owuv"ocmg"vjcv."ykvj"qt"ykvjqwv"fkueqxgt{."vjg"hcevu"ugv"hqtvj"c"
rncwukdng"encko"hqt"tgnkgh"wpfgt"c"rctvkewnct"vjgqt{"qh"ncy"rtqxkfgf"vjcv"vjgtg"ku"c"
Ðtgcuqpcdng" gzrgevcvkqpÑ" vjcv" Ðfkueqxgt{" yknn" tgxgcn" tgngxcpv" gxkfgpeg" qh" gcej"
gngogpv"qh"vjg"encko0Ñ"Lormand."787"H05f"cv"479="Twombly."77]2_"W0U0"cv"778"]349"
U0Ev0"3;77_0"

Diamond Servs. Corp. v. Oceanografia, S.A. De C.V.."Pq0"32/22399."4233"YN";5:9:7."cv",5"

*Y0F0"Nc0"Hgd0";."4233+"*ekvcvkqp"qokvvgf+0"

Vjg"Hkhvj"Ektewkv"hwtvjgt"gzrnckpgf"vjcv"cnn"ygnn/rngcfgf"hcevu"ctg"vcmgp"cu"vtwg"cpf"

xkgygf"kp"vjg"nkijv"oquv"hcxqtcdng"vq"vjg"rnckpvkhh0"Thompson v. City of Waco, Tex.."986"H05f"722."
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724Î25"*7vj"Ekt0"4236+0"Vjg"vcum"qh"vjg"Eqwtv"ku"pqv"vq"fgekfg"kh"vjg"rnckpvkhh"yknn"gxgpvwcnn{"dg"

uweeguuhwn."dwv"vq"fgvgtokpg"kh"c"Ðngicnn{"eqipk¦cdng"enckoÑ"jcu"dggp"cuugtvgf0Ñ"Id."cv"7250"

KKK0" Fkuewuukqp"

C0" RctvkguÓ"Ctiwogpvu"

Kp"jku"qtkikpcn"ogoqtcpfwo"*Fqe0"95/3+."Fghgpfcpv"Vjqocu"wtigu"vjcv"jg"ku"gpvkvngf"vq"

swcnkhkgf"koowpkv{0""Rnckpvkhh"rngcfu"pq"eqpuvkvwvkqpcn"xkqncvkqpu."qpn{"Ðwpuwrrqtvgf."urgewncvkxg."

cpf"eqpenwuqt{"cnngicvkqpu"vjcv"jku"tkijvu"ygtg"xkqncvgf"d{"Uiv0"Vjqocu0Ñ"*Id."cv"90+""Hwtvjgt."

Vjqocu."yjq"ycu"cnngigf"vq"jcxg"dggp"qp"c"ugrctcvg"vkgt."fkf"pqv"cev"Ðqdlgevkxgn{"eqpvtct{"vq"

engctn{"guvcdnkujgf"ncy0Ñ"*Id."cv":0+""Cnvgtpcvkxgn{."Vjqocu"ctiwgu"vjcv"Rnckpvkhh"fkf"pqv"uvcvg"c"

xkcdng"encko"hqt"tgvcnkcvkqp"dgecwug"jku"cnngicvkqpu"ctg"eqpenwuqt{0""Fghgpfcpv"Vjqocu"iqgu"qp"vq"

uggm"fkuokuucn"qh"gcej"qh"RnckpvkhhÓu"qvjgt"¸"3;:5"enckou."tgn{kpi"cnoquv"gzenwukxgn{"qp"vjg"MTD

Ruling0""

Kp"jku"qrrqukvkqp"*Fqe0"99+."Rnckpvkhh"wtigu"vjcv"vjg"Motiondg"Ðfgpkgf"vq"cnnqy"]jko_"cp"

qrrqtvwpkv{"vq"fkueqxgt"fktgev"gxkfgpeg"qh"vjg"uvcvg"qh"okpf"qh"vjg"Fghgpfcpvu"vjcv"vjku"Eqwtv"jcu"

hqwpf"ncemkpi"htqo"vjg"]SAC_0Ñ"*Id."cv"30+""Rnckpvkhh"eqpegfgu"vjcv."ykvj"tgurgev"vq"vjg"tgvcnkcvkqp"

encko."vjg"Ðkpvgtcevkqp"cpf"eqpxgtucvkqp"jcf."kh"cp{."dgvyggp"vjg"vyq"fghgpfcpvu"ku"vjg"uwdlgev"qh"

urgewncvkqp"cpf"ektewouvcpvkcn"rngcfkpi0Ñ"*Id.+""Rnckpvkhh"gzrnckpu"vjcv."kh"vjg"ecug"ku"cnnqygf"vq"

rtqeggf"kp"uvcvg"eqwtv."Rnckpvkhh"yknn"dg"cnnqygf"fkueqxgt{"cu"vq"Ðyjcv"]Fghgpfcpvu_"mpgy."yj{."

cpf"yjgp.Ñ"uq"vjg"Eqwtv"ujqwnf"pqv"fkuokuu"jku"enckou"ykvj"rtglwfkeg"cv"vjku"vkog0Ñ"*Id."cv"3Î40+""

Vjg"qvjgt"enckou"ukoknctn{"tgswktg"hwtvjgt"fkueqxgt{="hqt"kpuvcpeg."yjcv"fkf"Kpocvg"Vknnocp"

mpqy."cpf"yj{"ycu"jg"wptguvtckpgfA""Wnvkocvgn{."fkuokuucn"qh"vjg"hgfgtcn"enckou"ujqwnf"dg"

ykvjqwv"rtglwfkeg"uq"vjcv"vjg"Rnckpvkhh"ecp"tg/wtig"vjgo"chvgt"fkueqxgt{"kp"uvcvg"eqwtv0"

"
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D0" Cpcn{uku"

Kp"ujqtv."vjg"Eqwtv"yknn"fkuokuu"RnckpvkhhÓu"enckou"cickpuv"Fghgpfcpv"Vjqocu0""Vjg"Eqwtv"

dcugu"vjku"fgekukqp"nctign{"qp"vjg"tgcuqpu"ikxgp"kp"vjg"vyq"twnkpiu"fkuewuugf"cdqxg0"

Urgekhkecnn{."kp"vjg MTD Ruling."vjg"Eqwtv"fkuokuugf"cnn"qh"RnckpvkhhÓu"enckou"wpfgt"64"

W0U0E0"¸"3;:5"cickpuv"Fghgpfcpv"Tqdgtvu"hqt"eqpurktce{"vq"tgvcnkcvg."hcknwtg"vq"rtqvgev."gzeguukxg"

hqteg."cpf"xkqncvkqp"qh"rtkuqp"tgiwncvkqpu0"*MTD Ruling."Fqe0"8:"cv""8Î38="Mitchell."423:"YN"

6794889."cv",6Î:0+"""

Hqt"vjg"ucog"tgcuqpu."vjg"Eqwtv"fkuokuugu"oquv"qh"RnckpvkhhÓu"¸"3;:5"enckou"cickpuv"

Fghgpfcpv"Vjqocu0""RnckpvkhhÓu"¸"3;:5"eqpurktce{"encko"hcknu"dgecwug"vjgtg"ctg"kpuwhhkekgpv"

cnngicvkqpu"qh"cp"citggogpv"dgvyggp"Tqdgtvu"cpf"Vjqocu0"*See MTD Ruling."Fqe0"8:"cv"";Î34="

Mitchell."423:"YN"6794889."cv",7Î80+""RnckpvkhhÓu"¸"3;:5"hcknwtg"vq"rtqvgev"encko"hcknu"dgecwug"

vjg"SAC"fqgu"pqv"guvcdnkuj"vjcv"Vjqocu"mpgy"vjcv"Kpocvg"Vknnocp"ycu"c"vjtgcv"vq"Rnckpvkhh"qt"vjcv"

VjqocuÓ"eqpfwev"ycu"cp{vjkpi"dg{qpf"ogtg"pginkigpeg"qt"gxgp"itquu"pginkigpeg0"*See"MTD

Ruling."Fqe0"8:"cv""34Î36="Mitchell."423:"YN"6794889."cv",8Î90+""RnckpvkhhÓu"¸"3;:5"gzeguukxg"

hqteg"encko"hcknu"dgecwug"Vjqocu"fkf"pqv"wug"cp{"gzeguukxg"hqteg"qp"Rnckpvkhh="cnn"hqteg"ycu"wugf"

d{"Kpocvg"Vknnocp0"*See MTD Ruling."Fqe0"8:"cv""36Î37="Mitchell."423:"YN"6794889."cv",9Î:0+""

RnckpvkhhÓu"d{uvcpfgt"nkcdknkv{"encko"hcknu"dgecwug"kv"ycu"pqv"rtqrgtn{"tckugf"kp"vjg"SAC0"*MTD

Ruling."Fqe0"8:"cv""38="Mitchell."423:"YN"6794889."cv",:0+""Cpf"RnckpvkhhÓu"encko"vjcv"Vjqocu"
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