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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

JONATHAN RABURN

CIVIL ACTION
VERSUS

NO. 17-155-JWD-RLB
WIENER, WEISS & MADISON, et al.

RULING AND ORDER

l. INTRODUCTION

This matter comes before the Court tie Motion for Summar Judgment filed by
Defendant Community Management, LLC (“Comntyi). (“Motion,” Doc. 55). Plaintiff
Jonathan Raburn has filed an Opposition ® Motion, (Doc. 61), an€ommunity has filed a
Reply in further support of the Motion, (Doc. 68)The parties have also submitted supplemental
briefs as discussedfra. (Docs. 72, 73).

After careful consideration of the law, facsd arguments of the parties, for the reasons
set forth below, the Motion is granted. Judgnsall be entered consistent with this Ruling and
Order?

. FACTUAL BACKGROUND

In March 2016, Community entered inen Association Management Agreement
(“Agreement”) with the Colony Homeowner's Assation, Inc. (“theColony”), wherein the
Colony retained Community to manads homeowner’s association.SgeDoc. 55-2 at 1-2).
According to the Agreement, Community washauized to act on behatif the Colony in all

matters affecting the management of its homeowner’s associalibat 2). The Agreement sets

1 Additionally, because the Court will diregntry of final judgment as to thelesaemaining defendant in this action,
former defendant Wiener, Weiss & Madison, APC'’s request for entry of judgment under Rule 8é(i@dsas moot.
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forth numerous duties for Community to undeetai the Colony’s behalf, including association
affairs management, financial managementisesy management and collection of homeowner
assessments, establishing a “resale anéé nesident communication hub,” legal affairs
management, tax management, insurance argstiment management, board membership and
relationship management, board meeting mamage, annual meeting management, contractor
and vendor management, property and comnaosa management, deed restriction and
enforcement, architectural control committee nggmaent, and maintaining a customized website.
(Id. at 12-16).

According to an affidavit from one tfe “founding members” d@ommunity, Community
performs for the Colony “a multitude of services” uatetl to collecting debts. (Doc. 55-5 at 4).
Per the affidavit, Community “devotes all of @forts to managing and maintaining the property
and less than five percent to the collection dftplue assessments,” and its “primary purpose is
not the collection of debts.1d.). Plaintiff's Statement of Guested Material Facts acknowledges
that Community and the Colony concluded the Agreement but disagrees that Community was
“actually performing” the duties described, adlas not “witnessed performance” of them. (Doc.
61-1 at 1).

Plaintiff is a member of the Colony whoddnot pay some monthly assessments as they
came due. (Doc. 55-6 at 4). @munity claims he failed tpay for “unknown reasons,” while
Plaintiff contends that it is “@ll established” that he stoppedypey because work billed for was
not actually being performedId(; Doc. 61-1 at 1).

On or about March 6, 2017, @ounity sent Plaintiff a letteadvising him of the debt he
allegedly owed and that the Colony, “through its agent,” might place a lien on his property due to

his non-payment of assessments. (Doc. 55-3 atd,; ®362 at 1). The next paragraph instructed



Plaintiff to address questiorte “Community Management, LLCAnd the paragraph after that
instructed Plaintiff to “go to www.cmgt.org/theooly” to make an online payment. (Doc. 55-3 at
1; Doc. 61-2 at 1). The letter was on the Colsrgtterhead and signed “The Colony.” (Doc. 55-
3 at 1; Doc. 61-2 at 1)The letter closed witthe following address block:
PLEASE MAIL PAYMENT TO:
The Colony
C/O Community Management
PO Box 60878
Phoenix, AZ 85082-0878
(Doc. 55-3 at 1; Doc. 61-2 at 1). According tdexlaration from Plaintiff, he initially thought the
letter was from the Colony due teetletterhead and signature lin@oc. 61-4 at 1-2). He did not
realize until he re-read the lettagain a few days later thatvas “from” Community. Id.).
In May and June 2017, Communggnt substantially similartkers to Plaintiff. (Doc. 55-
4 at 1; Doc. 61-2 at 2-3).
Based on the foregoing, Plafhimakes various claims against Community pursuant to the
Fair Debt Collection Practicesct (“FDCPA”), 15 U.S.C. § 1692t seq.(Doc. 16 at 2, 9-14).
1.  THEMOTION FOR SUMMARY JUDGMENT
Community moves for summaryggment, arguing that it is nat“debt collector” and is
therefore not subject to the FDCPADoc. 55-1 at 6). It arguékat it is a property management
company and that its allegedvblvement in debt collection,e., collection of community
assessments, is incidental tofitkiciary duties as the Colonyfgoperty management company.
(Id. at 6-7 (citing 15 U.S.C. § 1692a(6)(F)). Community cites several cases stating that a property
management company or other fiduciarpas a “debt collectorfor FDCPA purposes.ld. at 7-
13).

Plaintiff opposes, arguing firthat, when a property managent company uses “deceptive



collection letters under a different name to collect late dues,” it becomes a “debt collector” under
the FDCPA. (Doc. 61 at 2-3). Plaintiff argues thatwas misled in this case, not realizing that
the March letter was actually from Communitytibhe reviewed the letter more closelyid.(at

4). He also contends that tthebt amounts stated in the letteresre “shockingly inaccurate.’ld)).
Plaintiff also argues that some of his all@gkebts were incurred in 2012, and Community does
not have “a fiduciary duty to collect alledjelebts that were aldy in default.” [d. at 5-7).
Plaintiff further notes that diswery has not been conducted, andhrtaéntains that he should have
an opportunity to conduct discovery concagiithe scope of Community’s debt collection
activities as well as the legr services it allegediyrovides to the Colony.Id. at 7-10). Plaintiff
argues that, if the “volume” of an entity’s dedallection activities i$high enough,” it may be a
debt collector even if debt collection is not the entity’s principal business. (Doc. 61 at 8).

In reply, Community asserts that “the isshbefore this Court is a simple one: Is
[Community], a company in the business of managing homeowner’'s associations, a ‘debt
collector’ as that term is defined under the [FI?}?” (Doc. 68 at 1). Community argues that
the “false name” exception does not apply, as therkettlerted Plaintiff that the Colony was acting
“through its agent,” directed Plaintiff to addeequestions to “Community Management, LLC,”
and instructed Plaintiff to go to Communitywgebsite to make an online paymentd. @t 2).
Community also generally assetttiait Plaintiff has offered “nothg to contradict [Community’s]
argument that it was collecting the debt owed byiffiff as part of its fiduciary obligation to its
client.” (Id. at 3-4). Finally, Community arguesaththis action was filed in March 2017, and
Plaintiff has had “ample time” to depose Commurmtyconduct discovery in the year that this
case has been pending and the one-and-one-loalthsy between the filing of the Motion and

Reply. (d. at 4-5).



The Court also asked therpas for supplemental briefing on whether Community was
acting as a “creditor . . . in the process of coitegfits] own debts” as contemplated by the false
name exception. (Doc. 71 at 1-2). Communigdpplemental brief asserts that, although it was
authorized to act on the Colony’s behalf andswaligated to exercise good faith in collecting
assessments, the assessments “are the prafettye Colony, not Community, and Community
therefore does not “assert[]” thiatacted as a creditor in the pess of collectingts own debts.
(Doc. 72 at 2). Plairfficontends that case laand Community’s own allegans establish that it
is a creditor. (Doc. 73 at 2-3)Plaintiff relies pincipally on cases disssing whether various
entities obtain creditor status by “sthng in the shoes of” a creditorld(at 3-4).

IV. GENERAL STANDARDS

“The court shall grant summary judgmenttlit movant shows that there is no genuine
dispute as to any material factdathe movant is entitled to judgnteas a matter of law.” Fed. R.
Civ. P. 56(a). If the mover bears his burden of shguhat there is no geme issue of fact, “its
opponent must do more than simply show thatetihesome metaphysical doubt as to the material
facts . . . [T]he nonmoving party must come foravaith ‘specific facts Bowing that there is a
genuine issue for trial.”"See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574,
586-587 (1986) (internal citations omitted). The non-mover’s burden is not satisfied by
“conclusory allegations, by unsubstated assertionsr by only a ‘scintla’ of evidence.”Little
v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (citeus and internal quotations omitted).
“Where the record taken as a whole could not &gational trier of fact to find for the non-moving
party, there is no ‘genuine issue for trialMatsushita Elec. Indus. Ca175 U.S. at 587. Further:

In resolving the motion, the courbay not undertake to evaluate the

credibility of the witnesses, weigh tlegidence, or resolve factual disputes;
so long as the evidence in the recordush that a reasable jury drawing



all inferences in favor of the nonmovingryacould arrive at a verdict in that
party’s favor, the court must deny the motion.

International Shortstop, n v. Rally’s, InG.939 F.2d 1257, 1263 (5th Cir. 1991).

V. DISCUSSION

The FDCPA distinguishes betweereditors, “who generally arestrained by the desire to
protect their good will when collecting past dueagts,” and debt collectors, who may have “no
future contact with the consumer and often are unconcerned with the consumer’s opinion of them.”
Schlosser v. Fairbanks Capital Cor323 F.3d 534, 536 (7th Cir. 2003) (citations omitted).

Under the FDCPA, a “debt collector” is “arperson who uses any instrumentality of
interstate commerce or the mails in any business the principal purpose of which is the collection
of any debts, or who regularly cetits or attempts to collect, ditlgcor indirectly, debts owed or
due or asserted to be owed or due anoth@b™U.S.C. § 1692a(6). This term does not include
“any person collecting or attemptibg collect any debt owed or doe asserted to be owed or due
another to the extent such actyvit. . is incidentato a bona fide fiduciary obligation or a bona
fide escrow arrangement.” 15 U.S.C. § 169&(6 Notwithstandind8 1692a(6)(F), however,
the term “debt collector” includes creditor who “in the process obllecting his own debts, uses
any name other than his own which would indidhgg a third person is collecting or attempting
to collect such debts.” 15 U.S.C. § 1692a(Bhe FDCPA defines a “creditor” as one “who offers
or extends credit creating a debt or to whodeht is owed, but such term does not include any
person to the extent that he receives an assignondransfer of a debt in default solely for the
purpose of facilitating collémn of such debt for anber.” 15 U.S.C. § 1692a(4).

First, the Court considers whether Community initially falls within the FDPCA'’s definition
of “debt collector”; that is, does Community eitlmave the “principal ppose” of collecting debts

or do so “regularly?Hester v. Graham, Bright & Smith, P,289 F. App’x 35, 41 (5th Cir. 2008)



(“The statute contains two categories of debt codle those who collect 8és as their ‘principal
purpose,” and those who do so ‘reglydi). On this issue, Commuty generally asserts that it is
a property management company, its primpypose is providing numerous management
services to the Colony, and “only a small percgetaf its activities invtve debt collection. See
Doc. 55-1 at 11-13). However, the Fifth Circuit has ruled that, “if the volume of a person’s debt
collection services is great enoughjs irrelevant that thesservices only amount to a small
fraction of his total business activity[.]Garrett v. Derbes110 F.3d 317, 318 (5th Cir. 1997).
Community has provided no evidence establishiegatverall volume of its collection activities.
Therefore, the Court cannot conclude that Comitgus entitled to judgmet as a matter of law
solely on this basis.

The next question is whether Community isepted from the definition of “debt collector”
by the “bona fide fiduciary obligation” provision of 15 U.S.C. § 1692a(6)&¢e Betskoff v.
Enterprise Rent A Car Co. of Baltimore, LLZD12 WL 32575, at *5 (D. Md. Jan. 4, 2012) (“[T]he
enumerated exceptions limit, rather than exp#mel definition [of debt collector].”). Numerous
cases state that the relationship between a econtynmanager and property owner is a fiduciary
relationship as contemplated by § 1692a(6)&¢e Reynolds v. GablBgsidential Servs., Inc.
428 F. Supp. 2d 1260, 1264 (M.D. Fla. 2006) (“Itisar from an examination of the Lease
Agreement and the general relationship betweeenmmunity manager and property owner that
Gables had a fiduciary relationship and obligatioiMest Park, and/or its owners, to manage the

apartment property and ltect monthly rent.”);Harris v. Liberty Cmty. Mgmt., Inc702 F.3d

2 Given this ruling, the discovery Plaintiff requests conoey the scope of Community’s debt collection activities is
unnecessary. (Doc. 61 at 7-1€9p also Franco v. Marald@000 WL 288378, at *4 (E.D. La. Mar. 16, 2000) (Vance,
J.) (Rule 56 does not require that any discovery take pkfoee summary judgment can be granted, and a court may
also limit discovery if (1) the recon@veals that the requested discoveryrgkely to produce th facts needed to
defeat the motion for summary judgment; (2) the record shows that denial is necessary to pestdahtdébm
harassment or needless fishing expeditions; or (3) if discovery is dilatorily sought.).
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1298, 1302 (11th Cir. 2012) (“Liberty owed a fiduciatyligation to the Assoation. Everything
that Liberty did pursuant to the managemagteement—including the collection of unpaid
assessments and the enforcement of the amendorte Association’s governing declarations—
was as the agent of the Association[.Jphnson v. Youn@007 WL 2177956, at *3 (S.D. Ohio
July 27, 2007) (“Defendant falls within th[e] exception [provided for in 8 1692a(6)(F)] as she was
a property manager collecting rental paymentsdigraial to her fiduciaryluties to the property
owners[.]"); Berndt v. Fairfield Resorts, Inc339 F. Supp. 2d 1064, 1068 (W.D. Wis. 2004)
(“Because the language in the Timeshare Mamage Agreement designates the manager of the
Peppertree at Tamarack propertyresAssociation’s agent and because agency creates a fiduciary
relationship between the agent and the Assaciadand defendant managed the property, | find
that defendant was acting incidentally to a bbda fiduciary obligation when it collected the
maintenance fees on behalf the Association.”);Taylor v. Precision Prop. Mgmt2015 WL
1756981, at *10 (W.D. Mich. Apr. 17, 201&)iting each of the aboveted cases in ruling that “a
property manager who collects a debt as thetagfea condominium association is not a ‘debt
collector’ under the FDCPA”).

Plaintiff’'s primary argument against the applioa of the “bona fide fiduciary obligation”
exception is that the exceptions in 15 U.$@692a(6)(F) do not apply to “any creditor who, in
the process of collecting his own debts, usgsreame other than his own which would indicate
that a third person is tecting or attempting to collect suatebts.” 15 U.S.C. § 1692a(6).
Community argues that was not a creditor “collecting its awdebts,” (Doc. 72 at 2), and that
“there was no false name which would confulse least sophisticateconsumer” given the

numerous references to Community in the letters. (Doc. 68 at 2-3).



As one circuit has discussed, the “false naex&eption has three distinct elements: “(1) the
creditor is collecting its own dedyt(2) the creditor ‘uses’ a naroéher than its ow, and (3) the
creditor’'s use of that name falsely indicatestth third person is ‘collecting or attempting the
collect’ the debts that the creditor is collectiny/incent v. The Money Storé36 F.3d 88, 98 (2d
Cir. 2013). The false name exception is meamravent a creditor from dunning its customers
under a false name while maintaining tpoodwill associated with its nam®larcotte v. Bank of
Am, 2015 WL 2184369, at *13 (S.D. Tex. May 11, 2015) (cit®angelosi v. New Orleans
Hurricane Shutter & Window, LLQ013 WL 395138, at *5 (E.D. La. Jan. 31, 2013pe also
Chiang v. Verizon New England In&95 F.3d 26, 41-42 (1st CirO20) (false name exception
was designed to combat “flat-rating,” whereby dtex$ attempt to intimidate debtors by creating
the false impression that a third party is pgvating in the debtollection process”)South v.
Midwestern Audit Servs., In2010 WL 5089862, at *14 (E.D. Mich. Dec. 8, 2010) (false name
exception was enacted because, “where a crediex aisfalse name’ to collect its own debts it
may abandon restraint—the creditor can hiddind a pseudonym and harass its delinquent
customers without suffering . . jmetation-related consequences”).

The false name exception does not applyerEfllowing supplemental briefing, Plaintiff
has not made any showing that Community was a crediitecting its own debtgather than
collecting amounts ultimately owed to the Colony as is clearly contemplated by the Agreement.
(See generallipoc. 55-2). Plaintiff's argument to tlwentrary relies on Community “standing in
the shoes of” the Colony by acting as its propemanagement company, citing cases generally
discussing the “bona fide fiduciary obligatioptovision. (Doc. 73 a2-4). The Court noted
several of these cassspraand agrees with many of the pripleis discussed therein (including

their holdings that, as a general matter, a ptgpmanager acting on behalf of a homeowner’'s



association is not a debt collectoHlowever, they little inform theesult on this specific issue, as
they generally do not address the false name extepiihe Court also notéisat the “standing in

the shoes of” language upon which Plaintiff reii®not found in 15 U.S.C. § 1692a, and Congress
could have phrased the false name exceptiopptydo a creditor colldag “a debt” or “any
debt” rather than onl§its own debts.”See also Thomas v. Americadervice Finance Corporation

966 F. Supp. 2d 82, 95-97 (E.D.N.Y. 2013) (plaintifkged that defendartvas standing in the
shoes of the creditor” and was therefore a itwedubject to the false name exception; court
granted motion to dismiss, finding that entity with which debt had originated was “the creditor”
and that the defendant was not collecting its ownislleut instead “was essentially a billing agent”
for creditor).

Moreover, to hold that the false name excep#épplies in this case would be to hold that
Community improperly used the Colony’s name ilemding debts ultimately owed to the Colony.
In addition to requiring a strained readingtloé phrase “collecting its own debts,” applying the
exception in this case would do nothing to additesgvils at which thexception, and the FDCPA
generally, was directedMarcotte 2015 WL 2184369, at *13Tangelosi,2013 WL 395138, at
*5; Chiang 595 F.3d at 41-4%0uth 2010 WL 5089862, at *14ee also Schlosse323 F.3d at
536 (FDCPA is directed at conduct of debt cotbest who may have “no future contact with the
consumer and often are unconcerned with thewuass opinion of them,father than creditors,
who are generally “restrained by the desirgtotect their good will when collecting past due
accounts”). For the foregoing reasons, the Ccamnot conclude that the false name exception

applies. Therefore, the “bona fide fiduciaryligation” exceptiorapplies to Community.

31t is therefore unnecessary to rulewhether an unsophisticated or leagitgsticated consumer would have been
misled by the letter. In the interest of judicial ecmyp however, the Court notesathit generally agrees with
Community. See Button v. GTE Serv. Cqrfp996 WL 943904, at *2 (W.D. Mich. Oct. 15, 1996) (“Even the least
sophisticated consumer, who is able to read, and is pegstorhave read the noticesceived with some caution,
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Plaintiff's remaining argumentsre unavailing. First, Plaifits Opposition argues that the
letters state amounts that are “shockingly inadeirgDoc. 61 at 4), but he has offered no
competent evidence concerning #ppropriate amounts of his debtdoreover, Plaintiff has not
addressed how a misstatement of the amourtti©ofdebt would render Community a “debt
collector.” Next, Plaintiff statethat he did not “allege thg€Community] did or didn’t have a
fiduciary duty to collect currefdn-time payments,” but Plaintiff's “argument is that they don’t
have a fiduciary duty to dect alleged debts that weedready in default.” I(l. at 5). Again,
however, Plaintiff provides no record support this assertion, and the Agreement expressly
contemplates that, in its contractual rolepasperty manager, Community will perform certain
“collection activities” on the Colong’ behalf in connection with past due assessments. (Doc. 55-
2 at 13). The FDCPA also appears to contemattedebts in default might be collected pursuant
to a bona fide fiduciary obligation: 15 U.S&1692a(6)(F) contains e&ptions for both activity
incidental to a “bona fide fiduaig obligation” and actiity concerning a debt that was “not in
default at the time it was obtainedSee also BerngdB839 F.Supp.2d at 1066 (“I note that only one
exemption under 15 U.S.C. 8§ 1692a(6)(F) need apply to relieve defendant from the [FDCPA'’s]
requirements.”).

Community is not a debt collest Plaintiff's FDCPA claiméail, and Community is entitled
to summary judgment.

VI.  Conclusion

For the foregoing reasons, Communiti®tion (Doc. 55) is GRNTED. Plaintiff's

would be able to determine from cursory review of the correspondence that National Credietamagenter is

part of or related to defendant GTE Service Corporation, not a third-party debt collector or colgetiwy. A
contrary conclusion could only be fairly characterizedidiosyncratic or the product of carelessnesseg also
Marcotte 2015 WL 2184369, at *13 (billing statement “could not give the least sophisticated consumer the false
impression that a party unaffiliated with Barclays was ctiigaheir Sunset Harbor d¢fjt as statement contained
numerous references to Barclays).
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claims against Community are DISMISSED W PREJUDICE. Judgment will be entered
consistent with this Ruling and Order.

Because final judgment will be enteredhrs action, former defendant Wiener, Weiss &
Madison, APC’s request for entry of judgment un@ele 54(b) (Doc. 51is denied as moot.

Signed in Baton Rouge, Louisiana, on May 7, 2018.

JUDGE JOHN W. deGRAVELLES
UNITED STATESDISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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