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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

TRAVIS DAY CIVIL ACTION NO.
VERSUS

17-328EWD (CONSENT)
CITY OF BATON ROUGE, ET AL.

RULING AND ORDER

This case, like several others still pending, arises out of the arreptateator 6llowing
the police-involved shooting of Alton Sterling in Baton Rouge, Louisiana in the summer of 2016.
The only remaining defendants, The City of Baton Rouge/Parish of East Baton Rouge (the “City”)
and Mayor Sharon Weston Broome, in her doffictapacity (the “Mayor”) (collectively,
“Defendants”) have fileé Motion forSummary Judgmer{tMotion”) ! seeking dismissal of all
claims Travis Day (“Plaintiff’) has oppose the Motigd and Defendants filed a reply
memoranduni.Oral argument is notecessaryAfter carefully considerinthe law, the facts and
evidence in the record, and the submissions of the pattesiMotionwill be granted in part and
denied in part® AlImostone hundred pages briefing andalmostone thousand pages @thibits

establish that fact isssgreclude summary judgment on most of Plaintiff's claims.

1R. Doc. 109.
2R. Doc. 134
SR. Doc. 138.

4 Regardless of whether an exhibit is specifically cited in thisnguthe Court hs reviewed and considered alll
exhibits filed by the parties, including entire deposition transcripts with the exagsubmitted by the parties; expert
reports and relatd documents; affidavits and attachments; videos; photographs; and otheredtxiled in the
record, either manually or through the Court's CM/ECF system.

50n January 1, 2019, the parties filed a Consent to Proceed before a United Statgateldgge, R. Doc. 78, and
on January 16, 2019, an Order of Reference was entered thgttliet judge referring this matter to the undersigned
“for the conduct of all further proceedings and the entry of judgment in accordance with 28 36(t) and the
foregoing consent of the parties.” R. Doc. 79.
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BACKGROUND

A. Summary of Plaintiff's Claims

Plaintiff's operative complaint allegesnunicipal liabilityclaimagainst Defendantsnder
Monell v. New York City Dept. of Social See# for purported violations of 42 U.S.C. § 1988d
Louisiana state lawclaims arising from Haintiff's arrest by several Baton Rouge Police
Department (“BRPD”) officersn July 9, 2016 during a protes Baton Rouge, Louisiana the
wake of the July 5, 2016 shooting of Alton Sterlirithis suitis one of many pending in th@ourt
stemming from the Baton Rouge protésts.

Plaintiffs Second Amended Complaint names the following defendantthgLity, (2)
the Mayor (3) East Baton Rouge Parigheiff Sid Gautreaux; and (4) Nova, the alleged insurer
of the East Baton Rouge Sheriff's offiddhe EBRSO Defetiants moved to dismiss Plaintiff's
claims against them for failure to state a claim under Fed. R. Civ. P. 12(b)(6). Od@® 019,
the Courtgranted the motion and dismissed all claims against the EBRSO Defendants with
prejudicel® Accordingly,the City and the Mayoare the only remainindefendantsno individual

BRPD officers were sued.

6436 U.S. 658, 98 S.Ct. 2018 (1978).
" The referenced protests occurred between July 8 and July 10, 2016.

8 See, e.g.Tennart et al. v. City of Baton Rouge, et alnited States District Court, Middle District of Louisiana,
Civil Action No. 17179; Geller v. City of Baton Rouge, et ,aUnited States District Court, Middle District of
Louisiana, Civil Action No. 17324; Smith, et al. v. City of Baton Rouge, et bhited States District Court, Middle
District of Louisiana, Civil Action No. 1-436; Jackson v. City of Baton Rouge, et &lnited States District Court,
Middle District of Louisiana, Civil Action No. :438; Imani, et al. v. City of Baton Rouge, et, &nited States
District Court, Middle District of Louisiana, Civil Action No. 3439; andBatisteSwilley v. City of Baton Rougs, e
al., United States District Court, Middle District of Louisiana, Civil Action No-443.

9 Sheriff Gautreaux and Nova atellectively referred to as the “EBRSO Defendants.”

R, Doc. 89. On November 28, 2018, following oral argument, the Court grdnatEBRSO Defendants’ Motion

to Dismiss (R. Doc. 44), dismissed Plaintiff's claims against the EBB&@ndants, and providétaintiff a period

of twenty-eight (28) days to amend the operative complaint to state a cognizable claimthgdfBRSO Deferahts

(R. Doc. 65). On January 22, 2019, Plaintiffdike Notice of Intent to Proceed without Amendment to the Complaint
(the“Notice”). R. Doc. 84. Per that Notice, Plaintiff advised the Court and defentdrett®laintiff “chooses not to
amend his Compiat (ECF No. 30) at this time” and explained that “[w]hile Mr. Day disagwétsthe Court’s ruling
dismissing his claims ainst EBRSO Defendants...,and does not waive his right to seek appellate oévieat
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Plaintiff alleges that he “was arrested on July 9, 20&6y the intersection of Goodwood
Boulevard and Airline Highway for ‘simple obstruction of a highway of conegiavhile lawfully
protesting the shooting death of Mr. Alton Sterling and racist policing in Baton Réugkintiff
claimsthat he was arresteon “false grounds!? was “detained in the East Baton Rouge Parish
Prison, subjected to harsh detention conditichapeled as a criminal without just causgAnd
that “[a]s a direct result of Defendants’ actions and Plaintiff's arrbstyas termirted from his
employment* Plaintiff claims that his constitutional rights were violabetause ahe BRPD’s
“well-settled, interelatedde factoand explicit policies and practice®”He asserts claims
pursuant to 42 U.S.C. 8§ 1983,1985(3)! municipa liability pursuant to Monell,*® and
supplemental state law claini$As Plaintiff hasabandoned his conspiracglated claimg® they

are no longer before the Court and will not be discussed in this Ruling.

decision upon entry of final judgment in tliase, he declined the opportunity to amend and wishes to proceed now
with his claims against the Ciyarish.”Id. at p. 1.Thereafter, the Court dismissed all claims against the EBRSO
Defendants witlprejudice. R. Doc. 89

11R. Doc. 30, 1 14.
2R. Doc.30, 1 6.
B R. Doc. 30,1 7.
1R. Doc. 30, 1 8.
15R. Doc. 30, 1 66.

8 R. Doc. 30, 11 786 (civil conspiracy to violate civil rights of protestors); 199%3(false detention, arrest, and
imprisonment); 11 988 (excessive use of force); 118 (retalatory arrest in violation of First Amendment rights);
11 105108 (asapplied challenge to La. R.S. § 14:97).

" R. Doc. 3011 8792 (claim for racially motivated conspiracy).
¥ R. Doc. 30, 11 10915.

19R. Doc. 30, 11 11623 (civil conspiracy to vialte Plaintiff's rights); 11 12427 (violation of the free expression
protection of the Louisiana Constitution); 19 428l (violation of the right to privacy, the right to be left alone, and
the rights of the accused); 11 1825 (intentional torts of ientional infliction of emotional distress, assault, battery,
and false imprisonment); 11 1380 (abuse of process); 11 1847 (abuse of rights); 11 1452 (negligent injury).

20R. Doc. 1341, n.1.
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B. Undisputed Material Facts?!

In July 2016, protesteccurredn the Baton Rouge ar@aresponse to the officénvolved
shooting of Alton SterlingOne such protest occurred on July 9, 20i&rBRPD headquarters
located at the corner of Goodwood Avenue and Airline Hight®®faintiff attended this prose
and arrived around nodd.There“wasn’t many people [protesting] at first”He started at the
Circle K at the corner of Goodwood Avenue and Airline High#alaintiff was standing in the
parking lot of Circle K and videotaping the events with his cellplténe.

At some point, Plaintiff moved across Goodwood Avenue and was protesting in the area
in front of BRPD Headquartefd Plaintiff was not at thitocation “long” before he saprotestors
including members of the New Black Panther Party, “coming up [Airline] Highway,” hirayc
toward BRPD Heaguarters “fom the mall.?® Some members of the group of protestors
“marching” down the southbound lanesfafline Highway, which included members of tNew
Black Panther Partyvere carrying gun$’ This group of protestors stopped on Airlideghway

near BRPD headquartestill spread acrossoth southbound lan€8 About that same time, law

2! There are few undisputed facts, as the parties otfstly different versions of the events surrounding Plaintiff's
arrest on July 9, 2016. The parties’ disputes encompass everything from genuinefissaesial fact to the other
party’s word choicesSee, e.gR. Doc. 109, 1 7 (“the plaintiff walked over from his original protest locatiomeet
upwith the NBP group”versusR. Doc. 1341, § 7 (“[Plaintiff's] testimony was that hevanted to go meethembers

of the New Black Panther Party'Given thatthe Court must view the facts and evidencthanlight most favorable

to the noamovant—Plaintiff here, Plaintiff's deposiin testimony and description of events will be used to describe
the facts not genuinely in dispute.

22R. Doc. 1092, 1 2; R. Doc. 134, 1 2.
23R. Doc. 13414 (Day Dep), at 19:15-20:11.
241d. 21:1618.

25|d. at 20:211.

261d. at 20:1225, 21:125.

271d. at 20:1921:12.

281d. at 22:1824:22.

291d. at 25:1418.

30|d. at 39:218.
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enforcement officers blocked off a portion of Airline Highway atwbd in the southbound lanes
facing the protestst whowere also in the roadway.

After the arrival of members of the New Black Panther PaRjaintiff testified that he
“wanted to go medghem? 3 Plantiff walked toward the members of the New Black PanParty
and began protesting “alongside” of théhPlaintiff testified that he was not holding a sign or
participating in any chants led by members of the New Black Panther®PRusher Plaintiff's
chosen form of protest included his presence, videotaping the events with his cellphone, and
“talking sh*” to police3®

Plaintiff was not stationary while protesting in front of BRPIPadquarters. Avarious
times, he was protesting “alongsicr “behind” members of the New Black Panther Panwtyile
he was moving between the grass embankmarghthe curlalong the southbound lanes of Airline
Highway at other times® Plaintiff's tesimony--thathe was on the curat least at somgoints)-
-is corroborated by multiple videos. The curb is at least two feet from the southbound lanes of
travel on Airline Highway according to evidence offered by Defend¥nts.

At one point,Plaintiff was standingin the grass embankment along Airline Highway

facing away from the roadwaand videotaping police officef§ He was again “talking &t to

311d. at 32:916.

321d. at 23:121.

331d. at 24:2025, 26:228:7.
341d. at 27:2528:12.

351d. at 28:129:17. In a cellphone video shot by Plaintiff, Plaintiff, referring toptblice, said: “Them 1 ches out
here.”ld. at 35:2226:1, 36:1823. He also told the police to “[f]**k with them,” referencing the New Black Rant
Party members, because “[tlhey were in the middle of the sttdeat’ 39:940:1.See alsdlaintiff's video, manually
filed as Exhibit 6.

361d. at 28:7:1928:7 (testifyingthat he protested “alongside” of members of the New Black Panther Party);244:22
(“ guess | was behind him.”); 54:4%5:14 (“[I was] standing on the curb.”);

S"R. Docs. 10915—-109-17.
38R. Doc. 13414 (Day Dep.)at 57:1461:10.
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police officers and callethem“b** ch-*ss punk[s].%® Law enforcement officers began arresting
protestors in an effort to clear the roadway, and one officered Plaintiff who remained in
place*® After the shovea separate BRPD officerOfficer Jared Neyland-approached Plaintiff
from the rear and grabbed Plaintiindhe and other BRPD officef®rought[Plaintiff] to his
knees’*!* From therethe BRPD officers including Officer Neyland an®fficer James Thomas,
put Plaintiff in the prone position, movekim to the “flat portion” of the grass embankment,
removed/lifted him from the groundandcuffed Plaintiff, and arrestéém.*? Plaintiff wasthen
escorted to a bus to wait for processing and transportation {8 jail.

Plaintiff was charged with violating La. R.S. § 14195ing a affidavit of probable cause
“template”** The East Baton Rouge Parish District Attorney’s office declined to prsec
Plaintiff and dismissed the charges against fim.

C. Disputed Issues of MaterialFact

Beyond thoséacts in the preceding sectidhe parties dispute neasyerything regarding
the events of July 9, includinBlaintiff's location preceding and at the time of his arrest, including
whether he stepped in the roadway or remained, at most, on theéhsunbteraction with law

enforcement officersncluding those BRPD officethat arrested hiprend his subsequent arrest

391d. at 49:817. Seealso id at 28:1-29:17; Plaintiff's video, manually filed as Exhibit 6.
40 SeeDeSalvo Video, manually filed &xhibit 11, at 1:471:52.

411d. at 62:1264:23.See alsdeSalvo Video, manually filed as Exhibit 11, at 1:55.

421d. at 64:2575:18.See als®tewart Video, manually filed as Exhibit 12, at G#P1.
43d.

4“R. Doc. 13419.

4 R. Doc. 30, 19; R. Doc08-1, p. 4; R. Doc. 134, p. 28.



Case 3:17-cv-00328-EWD  Document 145 11/30/20 Page 7 of 49

including whether the officer's had probable cause, whether the force used to arreghdi
excessive, and whether he sustained injuries as a result of the force used bgfB&RRD*

Further complicating matters are the numerous photograph&dews showing portions
of the protests anBlaintiff's arrest*’ Both sides rely o these videgseach clainng the videos
“clearly” show that their version of events is correcthe Urited Stae Supreme Court has
explained that video evidence can establish the propriety of summary judgment when-the non
movant’s version oénevent was “so utterly discredited” by video evidence “that no reasonably
jury could have believed him,” such thiie cout “should have viewed the facts in the light
depicted by the videotapgé® The Fifth Circuithasdescribed thé&cottstandard as follows: “a
court should not discount the nonmoving party’s story unless the video evidence provides so much
clarity that a easonable jury could not believe his accodifThe videos attached as exhibits to
the parties’ respective submissions do not meetStwtstandard Specifically, because these

videos do not capture the entire incidénim start to finish or froma single viewpoint, they do

46 For example, whether Plaintiff ever entered the roadway is the subject of mucle dpirtiff testified that he
“never” stepped foot in the roadway. R. Doc. 413%(Day Dep.), at 27:224. Defendants dispute this arldim that
Plaintiff did, in fact,enter the roadway. The affidavit of probable cause associated with Piiatifst indicates
Plaintiff entered the roadway twice. R. Doc. 113 p. 2. However, several officers involved in Plaintiff's arrest
testifiedthat they no longer have a specifecollection of Plaintiff's arrest or the events leading up t8den.167,
infra. Further, both sides claim the photographic and video evidence supposettston of events, despite that
evidence not fully corroborating or contradicting either side’s version for reascossis below.

47 See, e.g.R. Docs. 10917 — R. Doc. 10924; photographs and videos manually filed as Exhitditetd Exhibits 4
20.

48 See Scott v. Harrj$50 U.S. 372, 380, 127 S.Ct. 1769 (2080t compare, Darden v. City of Fort Worth, Texas
880 F.3d 722, 7230 (5th Cir. 2018) (discussing and distinguishBwpttbecause “the videos [in the instant case] do
not meet that difficult standard...[and] the videos do not favor one account over thamthéo not provide the
clarity needed to resolve the factual dispute presented by the parties’ conflicting a¢gount

4% Darden 880 F.3d at 730 (citin§cott 550 U.S. at 3805ee also Ramirez v. Marting26 F.3d 369, 375 (5th Cir.
2013) (findingthat video evidence did not mette Scottstandard because (1) the “video does not so blatantly
contradict the version of events told by [plaintiff] that no reasonable jury colidgdais version and (2) the “contents

of the video are too uncertaindéscount [plaintiff's] version oévents...”);Hegeman v. HarrisarNo. 18613, 2019

WL 1277523, at *& (E.D. La. Mar. 20, 2019) (finding that inconclusive video footage did not conclusively disprove
the plaintiff's account of the incident.).
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notfully corroborateor contradicthe version®f the events advanced by either palttgannot be
said that the videdslatantly discrediPlaintiff's account of the incident.
Il. LAW AND ANALYSIS

A. The Parties’ Arguments

1. Defendants’ Argument and Evidence

Defendants argue that all of Plaintiff's claims should be dismissed bee@irstf cannot
establish any of the elements necessary to hold Defexlagdié underMonell for the actions of
the BRPDofficers who arrested hift? First, Defendants argue that the “de facto policies” named
in Plaintiff's Complairt—of which there are mary“cannot satisfy the ‘official policy’ requisite
of aMonellclaim” because such “policies” are not “affirmative ppks] municipal statemefd],
ordinancgs], regulatiofis], or decisiofs].”®! Likewise, Defendants argue that Plaintiff cannot
satisfy the first element ofMonell claim through custom.g.,a “pattern of misconduct”) because
he cannoestablisia sufficient frequency of similar sp#ic incidents”comparedo his treatment
and arrest at the July 9 proté€&Second, Defendants argue that Plaintiff “has failed to allege,
much less substantilye demonstrate...a policymaker who can be charged with actual or
constructive knowledge” of thedé facto policies” of which Plaintiff complairté. Third,

Defendants argue that even if Plaintiff could establish the firstMawoell elements, his claims

50436 U.S. 658, 98 S.Ct. 2018 (1978). The elementshbiell claim are (1) an official policy or custom; (2) a
policymaker who can be charged with actual or constructive knowledge; and (3) a ¢onatitiblation whose
“moving force” is that policy or custonRiotrowski v. City of Houstqr237 F.8l 567, 578 %th Cir. 2001). These
elements are discussed in greater detail below.

51R. Doc. 1091, pp. 58.
52|d. at pp. 814.
53 1d.
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nonetheless fail because the policies complained of were not the “moving forcetl libéi
purportedviolations of Plaintiff's constitutional right¥:

In addition to arguing that Plaintiff cannot establ&@hthe Monell elements, Defendants
address each diie purported violations dPlaintiff’'s constitutional rightand hisLouisiana state
law claims—and argue that those claims fail for various reasons. Generally, Defendants’
arguments can be summarized as follows: (1) the BRPD officers had probableccausstt
Plaintiff,>> (2) the amount offorce used in arresting Plaintiff was reasonable under the
circumstances and/or only causedk“mininis” injuries,>® and/or (3) Plaintiff has not produced
sufficient evidence to support his claiffs.

Defendants support their Motion with various evidence, including (1) excerpts of the
deposition of Plaintiff and sevarBRPD officers’® (2) BRPD General OrderS;(3) affidavits and
documents attached to those affidavits relating to the training, internak dffatory, and/or
discipline of certain BRPD #&iters®® and various photograpfisand video& purportedly
depictng the protest, the area where Plaintiff was protesting, and/or Plaintiist.abefendants

claim thatthe testimony, along with these documents, photographs, and videos “clearlythahow

there are no material issuef fact and summary judgment ispappriate on all of Plaintiff's

541d. at pp. 6, 8, 10.

55 1d. at pp. 1620 (relating to Plaintiff's false arrest and related state law claims@5p6 (relating to Plaintiff's
First Amendment retaliation claim); p. 26 (relating to Plaintiff'sapplied constitutional challenge claim).

561d. at pp. 2625 (relating to Plaintiff's excessive force and related state law battery)claim
571d. at pp. 2931 (relating to Plaintiff's state law claims).

58 SeeR. Docs. 108 — 109-6 (Exhibits AD) and 10916 (Exhibit N).

59 SeeR. Docs. 1097 — 1099 (Exhibits EG).

60 SeeR. Docs. 10910—-109-13 (Exhibits HK) and 10915 (Exhibit M).

61 SeeR. Docs. 10917 — 109-24 (Exhibits 1520) and manually filed Exhibits 157, 1920 (which appear to be
duplicates of R. Docs. 1687 —109-19 and 1023 -109-24).

62 Seevideos and photographsanually filed Exhibits 420.
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claims.
2. Plaintiff's Opposition and Evidence

In his Opposition, Plaintiff argues that all record evidence, including the videos taken by
BRPD officers, “refte [Defendants’] Motion for Summary JudgmePfi.Plaintiff discusseshe
policies customsand training failuresie claims were the moving force behind the violation of
his constitutional right&* He focuses on Defendants’ use of a “unified commandtsteit the
use of BRPD’s “mobile field force” and “racial overtoner”the creation/training of same, the
mobile field force’s targeting of “leaders” and “agitators,” the use offijpeel affidavits of
probable to arrest protestors for violating La. RR34:97(Simple Obstruction of a Highway of
Commerce) and theorderof Carl Dabadiethenchief of BRPD,to “clear the roadway” on July
9.65

Next, Plaintiff addressseach of the constitutional violations he claumsierlie theévionell
claims®® His argumentshatsummary judgment is not appropriate are summarized as follogvs
videos purportedly depicting the protest and Plaintiff's arrest “prove” (1) that he dstiepanto
the roadway in violation of La. R.S. § 14:97, (2) that the BRPD officers lacked probabléaause
arrest him for violating La. R.S. 8 14:97 or any other offense, (3) that the BRPD oificers
arrested him used excessive force and his injurer® wot e minimis” and (4) that he was
targeted for arrest because he was exercising his First Amendment riglustiaraihg police

officers &’ Plaintiff claims that Defendants’ assertion that there are no genuine issues of material

63R. Doc. 134, p. 1.
641d. at pp. 331.
851d.

561d. at pp. 3250.
571d. at pp. 12, 3250.

10



Case 3:17-cv-00328-EWD  Document 145 11/30/20 Page 11 of 49

fact is “untenable ®®

Finally, like Defendants, Plaintiff has attached numereasd voluminous-documents
to his Opposition. Those documents include (1) an expert r&p@},the declaration ofand a
video taken bya reporter who was near Plaintiff and also arrestedluyn 9/° (3) entire
depositions of Plaintiff and various BRPD Officétsalong with some exhibits to certain
depositions’? and protest briefings and operational logs from the dvayOffice of Homeland
Security and Emergency Preparedn@gaurther, Plaintiff relies on the same videos relied on by
Defendants thgturportedly depict the protest and his arfést.

B. Summary Judgment Standard

Pursuant to welestablishedegal principles, summary judgment is appropriate where there
is no genuine disputed issue as to any material fact, and the moving party is entitled tmjudgme
as a matter of laif “A ‘material’ fact is one that might affect the outcome of the suit under

governing law,” and a fact issue‘genuine’if the evidence is s that a reasonable jury could

681d. at p. 2.
59R. Doc. 1344 (Exhibit P1B). See alsdR. Docs. 134 and 1343 (Exhibits P1 and P1A).
OR. Doc. 1345 (Exhibit P2) and corresponding video filed manually.

M R. Docs. 1346 —134-14 (no exhibit numbers provided by Plaintif§ithough Plaintiff and Defendants only cite to
specific portions of these transcripts, Plaintiff filed entire depositiorstrépts into the record. Because of this, the
Court reviewed and considerttk entirety of these transcripts in reaching this Ruling.

2R. Docs. 13417 — 134-20 (Exhibits 12, 14, 15, and 20 to Murphy’s Deposition (R. Doc:1IB¥; R. Doc. 1386
(Exhibit 26 to Osborne’s Deposition (R. Doc. 1B2)); R. Doc. 13422 — 13431 (Exhbits 3238, 41, 4546 to
Dabadie’s Deposition (R. Doc. 133).

3R, Docs. 1341513416 (Exhibits 45).

74 Seen.64, supra as well as a video take by Ryan Kailath, a journalist who was near Plaintiff iméhef this arrest
and arrested by BRPD officee SeeR. Doc. 1345 and the “2 minutes leading up to my arrest” video filed manually
as Exhibit 82.

> Fed. R. Civ. P. 56Celotex Corp. v. Catretd77 U.S. 317, 322 (1986Anderson v. Liberty Lobby, Inet77 U.S.
242,247 (1986).

11
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return a verdict for the non-moving part{.A party moving for summary judgment must inform
the court of the basis for the motion and identify those portions of the pleadings, depositions,
answers to interrogatories and admissions on file, together with affidavits, if anghtathat
there is no genuine issue of material fAc¢Ehe court must deny a motion for summary judgment
if the movant fails to medtis burden of showing that there is no genuine issue of mdtaigf

If the moving party carries its burden of proof under Rule 56, the opposing party must
direct the court’s attention to specific evidence in the record which demesstinat the nen
moving party can satisfy a reasonable jury that it is entiledvierdict in its favof® This burden
is not satisfied by some metaphysical doubt as to alleged material facts, by unsworn and
unsubstantiated assertions, by conclusory allegations, or leyeastintilla of evidenc®. Rather,
Rule 56 mandates that summary judgment be entered against a party who fails acsh@aking
sufficient to establish the existence of an element essential to that pagg’ared on which that
party will bear the burden of proof at trfdiISummary judgment is appropriate in arase where
the evidence is so weak or tenuous on essential facts that the evidence could not gujgpoerd
in favor of the non-moving parff.

In resolving a motion for summary judgmemihe Court must review the facts and

inferences in the light most favorable to the-mooving party, and the Court may not evaluate the

76 McCullough v. Waght, --- Fed. Appx ---, 2020 WL 5414536, at2*(5th Cir. Sept. 9, 2020) (quotingenwick v.
PNK Lake Charles, L.L.C901 F.3d 605, 615th Cir. 2018) (some internal quotations omitted)).

" Celotex Corp.477 U.S. at 322.

8 Turbacex, Inc. v. M/V Risad5 F.3d 951, 9545¢h Cir. 1995).
® Anderson477 U.S. at 248.

80 Ljttle v. Liquid Air Corp, 37 F.3d 1069, 107%th Cir. 1994).
81 Celotex Corp.477 U.S. at 323.

82 ittle, 37 F.3d at 1075.

12
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credibility of witnesses, weigh the evidence, or resolve factual disputes.
C. Federal Claims under § 198&nd Monéell Liabi lity
§ 1983 creates a private right of action for redressing violations of federal law ky thos
acting under color of state laffIt statesin part:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any Stateubjects,or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injur&d...
§ 1983 “is not itself a source of substantive rights,” but merely provides ‘a methoddarating
rights conferred elsewhere!®Because § 1983 merely provides a remedy for designated rights,
rather than creating any substantive rights, “an underlying cdrstilior statutory violation is a
predicate to liability.®” To establish liability under § 1983, a plaintiff must satisfy three elements:
(1) a deprivation of a right secured by the U.S. Constitution or federal law, (2) tateatunder
color of state law, and (3) was caused by a state ctor.
Plaintiff's suit names no employegsist the Mayor and the CityMunicipalities are

included in the persons to whom § 1983 appgifed\ suit against a government official ireh

official capacity is the equivalent afuingthe government agency of which the official is an

83 |International Shortstop, Inc. v. Rally’s, In@39 F.2d 1257, 126%ih Cir. 1991).

84 SeeMligra v. Warren City School District Board of Edu465 U.S. 75, 82, 104 S.Ct. 8@884);Middlesex County
Sewerage Auth. v. National Sea ClammersnAg$3 U.S. 1, 19, 101 S.Ct. 26(E81).

8528 U.S.C. § 1983.

86 Albright v. Oliver, 510 U.S. 266, 271, 114 S.Ct. 8aB94) (quotingBaker v. McCollan443 U.S. 137, 144 n. 3, 99
S.Ct. 26891979));accordGraham v. Conngr490 U.S. 386, 3934, 109 S.Ct. 1868L.989);City of Oklahoma City
v. Tuttle 471 U.S. 808, 816, 105 S.Ct. 24@B85);Jackson v. City of Atlanta, TX3 F.3d 60, 635th Cir. 1996);
Young v. City of Killeen775 F.2d 134, 1352 6th Cir. 1985).

87 Harrington v. Harris 118 F.3d 359, 365th Cir. 1997) (citation omitted)See alsdHegemar2019WL 1277523,
at *4.

88 Victoria W. v. Larpenter369 F.3d 475, 485th Cir. 2004) (citation omitted).
89 Monell, 430 U.S. at 690 (ation omitted).

13



Case 3:17-cv-00328-EWD  Document 145 11/30/20 Page 14 of 49

agent®® Accordingly, Plaintiff's claims againshe Mayor are, in effectlsoclaims againsthe
City. Thus, the Court must conduct a municipal liability analysis ukiderel .
Thereis no respondeat superidiability under § 19832 “A municipality cannot be held
liable simply by virtue of the fact that one of its employees violated a person’alfedats.®*
“M unicipalities face § 1983 liability ‘whesxecution of a government’s policy arstom, whether
made by its lawmakers dy those whose edts or acts may fairly be said to represent official
policy, inflicts the injury...”®* That is, “[a] municipality is liable only for acts directly attributable
to it ‘through some official action émprimatur.””®®
A plaintiff must show “(1) an official policy (or custom), of which (2) a policy maker ca
be charged with actual or constructive knowledge, and (3) a constitutional violation whose
‘moving force’ is that policy or custont® The Fifth Cirait explained the‘three ways of
establishing a municipal policy for the purposedonellliability,” as follows:
First, a plaintiff can show “written policy statements, ordinances, or
regulations.” Second, @aintiff can show “a widespread practicettigaso
common and welsettled as to constitute a custom that fairly represents
municipal policy.” Third, even a single decision may constitute municipal
policy in “rare circumstances” when the official or gnppossessing “final
policymaking authority’for an action “performs the specific act that forms

the basis of the § 1983aim.”®’

“[W]hether a particular official has final policymaking authority is a questibstate

% Burge v. Parish of St. Tammariyg7 F.3d 452, 466¢th Cir. 1999).

91 See Nowell v. Acadian Ambulance Servigg, F.Supp.2d 495, 501 (W.D. La. 2001) (citingner v. Houma Mun.
Fire and Police Civil Service Bd229 F.3d 478, 488.10 (5th Cir. 2000)).

92 Pineda v. City of Houstqr291 F.3d 325, 32&th Cir. 2002).

9 Milam v. City of San Antonjd 13 Fed. Appx622, 625 %th Cir. 2004) (citingMonell, 436 U.Sat663).
94 Pineda291 F.3d at 328 (quotingonell, 436 U.S.at694).

9% Valle v. City of Houston613 F.3d 536, 545th Cir. 2010) (quotindPiotrowskj 237 F.3cat578).

% |d. at 54142 (quotingPiotrowski 237 F.3cat 578).

97 Webb v. Town of Saint Josgf@25 F.3d 209, 2145 (5th Cir. 2019) (internal citations omitted).
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law.” %8 Moreover, “each and any policy which allegedly caused constitutionativios must be
specifically identified by a plaintiff” for the necessary determination to be roadhe policys
relative constitutionality® A single decision may create municipal liability if that desissamade
by a final policymaker responsible fibrat activity even if thee is an officiallyadopted policy to
the contrary'®

As tothe third element of Bonell claim, “a plaintiff must show that the municipal action
was taken with the requisite degree of culpability and must demonstrate a direct lodusa
between the municipal action and the deprivation of federal right§That is, ‘the plaintiff must
demonstrate that a municipal decision reflects deliberate indifference toktheatia violaibn of
a particular constitutional or statutorghi will follow the decision.’2%?“Deliberate indifference
is a high standareé‘a showing of simple or even heightened negligence will not suffféé.

Additionally, “Plaintiffs must meet a heightened standard of causation in order to hold a

98 Jett v. Dallas Indep. Sch. Dis#91 U.S. 701, 737, 109 S.Ct. 2702 (1988bernal quotations oitted) (emphasis
in original).

99 Piotrowskj 237 F.3d at 579.

100Bennett v. Pippin74 F.3d 578, 586 (5th Cir. 199@)ternal quotations and citations omitted) (“When a final policy
maker makes the relevantai@on, and when that decision is within the sphere of the policy maker’s final authority,
the existence of a ell-established, officiallyadopted policy will not insulate the municipality from liability.”);
Gonzalez v. Ysleta Indep. School D866 F.2d745, 75354 (5th Cir. 1993finternal quotations and citations omitted)
(discussing what constitutes an “official” policy undiéonell, noting that official policy includes not only a “policy
statement, ordinance, regulation, or decision officially adopted and promulgated bydy'atofficers” but also “the
actions of a municipality’s lawmakers as well as thekese edicts or acts may fairly be said to represent official
policy,” and explaining that “it is well established that a municipality may kitliable for courses of action tailored
to a specific situation and not intended to control decisions indititions, provided that the decision to adopt that
particular course of action is properly made by that government’s authorizetdewkery; Pinedg 291 F.3dat

328 (noting, “Early cases followiniylonell dealt with official policies or acts by a governing body fairly attributable
as acts of the local government itself” but explaining that the Fifth Circuit haik&u two paths of proofhiMonell
cases in the “absence of a ‘smoking gun,” including “[a] policy statement, oBnaegulation or decision that is
officially adopted and promulgated by the municipality’s lawmaking offioetsy an official to whom the lawmakers
have delegatkepolicy making authority.”).

lvalle, 613 F.3d at 542 (quotird. of the Cty. Comm’rs v. Brows20 U.S. 397, 404, 117@.1382 (1997)).
1021d, (quotingBrown, 520 U.S. at 411).
1031d. (quotingPiotrowski 237 F.3d at 579).
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municipality liale under § 19834 To meet thé heightened standard, a plaintiff must show that
the policy of which he complains was tHenbving force’ that caused the specific constitutional
violation"—i.e., he mustestablisha “direct causal link’ between the municipaolicy and the
constitution&injury.” % “The Suprem&ourt has explained that a municipality cannot be liable
‘[i] f a person has suffered no constitutional injury at the hands of the individual police 6ffiter.’
Thus, official capacity claim&ail without an underlying constitutional violatio*?

D. Application to Plaintiff's C laim for Monell Liability

AlthoughPlaintiff appears tassert multiple claimsncluding a claim foMonellliability,
across fourteemndividual counts, the only named defendargmainingare the Cityand the
Mayor. The City and the Mayaran only be liable under the framework establishedanell. 18
Accordingly,Plaintiff's claimsareanalyzedbelow, to determine whether either Defendant can be

liable for any policies that wetbe moving force behind amfleged constitutional violatio

104 valle, 613 F.3d at 546 (citmCity of Canton OH v. Harris 489 U.S378,391-92, 109 S.Ct. 119(1989).
1051d. (quotingBrown v.Bryant County219 F.3d450,461 (5th Cir. 2000), and quotinBrown, 520 U.S. at 404).

106 Bystos v. Martini Club In¢599 F.3d 458, 465Bth Cir. 2010) (quotingCity of Los Angeles v. Helle475 US 796,
799, 106 S.Ct. 1571 (1986Bee also Malbrough2020 WL 2507355, at *7 n.15 (“A municipality cannot be held
liable when its employee did not violate the Constitution.” (cititgdjer, supra)).

07Whitleyv. Hanna 726 F.3d 631, 64&th Cir. 2013) (citingBustos 599 F.8l at 467 (“Because [plaintiff has alleged
no constitutional injury attributable to the Officers, [plaiftiffas failed to state a claim that a City policy was the
moving force behind a viation of his constitutional rights.”)).

108 pefendants argue that Plaintiff's claims are “barred under the qualified iityndoatrine” because the “undisputed
facts demonstrate the any BRPD officers involved in [P]laintiff's &maes entitled to qualifié immunity.” R. Doc.
1091, pp. 1516. Plantiff argues that qualified immunity is not applicable because he has not suedsigu
BRPD officers, only “municipal representatives sued in their official daps¢ R. Doc. 134, p. 21. “A municipality

is not entitled to qualified immunity Edate of Sorrells v. City of Dallagd92 F.R.D. 203 (N.D. Tex. Feb. 25, 2000)
(citations omitted)see also Pearson v. Callaha®b5 U.S. 223, 243, 129 S.Ct. 808, 822 (2009) (noting that “[m]ost
of the constitutional issues that are presented in § 1983gdmractions such as the application of qualified
immunity,]...also arise in cases in which that defense is not available, sucl8 4983 cases against a
municipality...”); County of Sacramento v. Lew#23 U.S. 833841 n.5, 118 S.Ct. 1708 (1998) (notingttqualified
immunity is unavailable “in a suit to enjoin future conduct, inaation against a municipality, or in litigating a
suppression motion.”). Likewise, “the personal defense of qualified immdoig no apply to officiatcapacity
claims.” Stalworth v. Slaughter436 Fed. App’x. 337, 340 (5th Cir. Aug. 8, 2011) (citations omitted). Nonetheless,
to the extent Defendants are actually arguing that qualified immunity bamgfP$aclaims because Plainfitannot
show that the actions of any BRRiificer resulted in a deprivation of Plaintiff’'s constitutional rigttse Court
addresses that argument throughNuell framework below.

16
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1. Policymaker with Actual or Constructive Knowledge

The Court will address the secoltbnell elementfirst. “State law determines whether a
particular individual is a county or municipality findecision maker with respect to a certain
sphere of activity®®® Thus, the question is whether the MayorQitief Dabadieis a final
policymaker for the CityDefendarg do not appear to address this issue in the MoRegardless,
Plaintiff alleges(1) that the Mayr is “responsible for the supervision, administration, policies,
practices, procedures, and customs for the [City] and the City’s police Mepaitand (2) that
the City, through “thetBRPD Police Chief Carl Dabige was responsible for supésion,
adminstration, policies, practices, procedures, and customs for the [City] anditifig] [@blice
department.*° Plaintiff further alleges that the City’s prior mayor and/or Chief Dabaeie the
final policymakers for the City with respect to l@nforcemenpolicies, practices, and customs
including those related to decisions made regarding how and when to arrest protestgrs in Jul
201611 Specifically, Plaintiff alleges that the City, through its policymakieiciuding the former
mayor and ChieDabadie,facilitatedand participated in meetings held at GOHSEP on several
occasions between July 6 and 10, 2016, in order to formulate and implement agre¢mbatas
to suppress the protests occurring within the [Cityf.”

Regarding the Mayor, PHiiff's specific claims against her are based on two conclusory

allegations in th&€omplaint!'® The Mayor isexpresly mentionedonly once in Plaintiff's entire

109Bennett,74 F.3dat 586(citations omitted).
10R. Doc. 30, 11 146.

1see, e.gid. at 11 3541, 50, 114.

121d. at 7 114.

1135eeR. Doc. 30, 1 16 (“Defendant [Mayor]...is the Mayresident of the City/Parish. She is responsible for the
supervisions, administration, policies, practices, procedures, and custothe foity/Parish and the City’s police
department. Be is responsible for the hiring, training, supervision, and control of BRPDersffic’) and § 78
(“Second, the actions of individual Defendants who are BRPD officers oSBEBRputies were taken in the course
and scope of their employment. For Counts Eight to Fourteen, which arise under LouisignBefg@ndants

17
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Opposition!'* Other than these conclusory allegatioR$aintiff has notprovided sufficient
evidencehat the Mayor had final policymaking authority over any of the policies that are alleged
to be the moving force behind any violationR¥&intiff's constitutional rights®°Because Plaintiff
cannot establish the secolnell element as to the Mar, Plaintiff's claims against the Mayor

for Monell liability will be dismissed with prejudice.

ConverselyChiefDabadie testified thdtis responsibilities as Chief of BRPD inclutiee
vision, the planning, the discipline, [and the] policy makiti§.Chief Dabadie explained thatl
BRPD policies were “given to [him]” for consideration and apprd¥ahlthoughChief Dabadie
alsotestifiedthathe assignedome of his authority regarding the City’s response to the July 2016
protests to Incidenfommander Leacand relief Incident Commander Martiaccording to those

officers the chief maintained final authorft}# Chief Dabadie also explained whyetMobile Field

City/Parish, [Mayor], and Gautreaux are vicariously liable for actions of theployees, agents, and -co
conspirators.”).

114R. Doc. 134, p. 1 at first sentence (“Defendant Sharon Broome, suedadffibial capacity as Mayor of the City
of Baton Rouge and President of East Baton Rouge Parish (Defendants or City) produgdsl viddts of the July
9, 2016 protests...”). The “Mayor’s office” is referencedtwther times, both discussing the “unificommand” that

was set up to respond to the protelstsat pp. 4, 11.

115 5ee, generallyR. Docs. 134 — 134-31 (Plaintiff's exhibits). While a few of these exhibits are purportedly from
or related to the Mayor’s Office of Homeland Security and EmesgBreparedness (“MOHSEP”), these documents
do not establish that the Mayor (or the prior mayor) had knowledge of the contents deschibed @otuments, nor
do they establish that the mayor had final policymaking authority over any of the piblatiesintiff's claims were
the moving force behind violations of his constitutional rigBese, e.g.R. Doc. 13415 (MOHSEP briefing notes);
R. Doc. 13416 (MOHSEP Operational Logs); R. Doc. 138 (MOHSEP SynopsesNotably, several of the
MOHSERrelated &hibits appear to have been exhibits used during Chief Dabadie’s depositions.

18R, Doc. 1347 (Dabadie Dep,)at 16:6-15.
1171d. at 29:1030:4.

118 1d. at 105:24 — 110:15 (testifying that he assigned Lieutenant Leact Lieutenant Martin as thecident
Commanders for the July 2016 protest, that the Incident Commanders had “full authprtitypeople where they
needed to be placed,” and that he was “updated” by the Incident Commanders “on wreataiagor...what w

did last night.”) See alsdR. Doc. 1348 (Leach Dep.)at 32:2024 (“| answered directly to Chief Carl Dabadie”),
96:2-17 (testifying that as Incident Commander, he reported directly to Chief Datvdieyas the “chief authority”
and could countermand any orders given by Incident Commander Leach); R. D8Ma¢in Dep.), 43:26-44:3
(explaining that as relief Incident Commander, he wasgtpaal” with Incident Commander LeacBee alsdr. Doc.
13410 (Murphy Dep.), 40:22 41:10 (testifying that[tlhe chief was over [the protest response in July 2016], and
then other people he appointed that were way above me.”).

18
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Force was used to respond to the July 2016 protesRelatedly, other BRPD officsttestified in
thar depositions that Chief Dabadie ordered BRPD officers, including those in the Madide F
Force, to “clear the stregt$?® and that they were instructed to arresitestes who were in the
streetfor violating La. R.S.§ 14:97*?! Additionally, there wasevidence submitted that Chief
Dabadiesupported the policy decisions made by his subordif&tes.

Considering the party’s submissions, along with the record evidence, Chief Dabadie was a
final policymaker for the City?® who had actual and/or construetiknowledgeof the policies

that were alleged to ihe moving force behind the constitutional violations at isétie.

1191d. at33:7—36:11, 42:21-48:16.

120 See, e.g.R. Doc. 1348 (Leach Dep.), 153:24 (“...the Mobile Field Force Unit was directed ¢tear the
roadway...so the ordevas given to effect arrest to clear the roadway...”), 184:%explaining that the clear the
roadway order came from the emergency operations unified command); R. Doc.ré6 [Ma.), 66:184 (“Q. Do

you recall ever givingn order to clear the strebgcause a protest was no longer lawful? A. | may have said something
like there are going to be arrests made and something. As soon as we have the testdaritethen we will affect
arrests.”) R. Doc. 13410 (Murphy Dep), 49:20- (“Q. Who was it wio gave you that instruction about your role in
detaining people who were in the street after verbal commands were given to lestveett?eA. The chief on down.

Q. So your understanding is that that direction came from fleé éh It came from the chfeQ. But it would have
been the captain who actually gave you that verbal command? A. There was several péopie,dike | said, that

he designated to give it. And then it was disseminated on down to captains, lieyteer@@ants and us.”).

215ee e.g, R. Doc. 1346 (Barron Dep.), 38:28 39:1 (“Q...Was there a point during the protests were there was
discussion or instruction about charging people under 14:97, obstruction of a highway of cePnfdr&now if
they were in the roadway, we were gfiag them with it. We were told to charge them with it if they were in the
roadway.”); R. Doc. 1342 (Osborne Dep.), 30:6 33:24 (“Q. And at the time of the protests, were you given
instruction about using 1497 versus thiy statute? A. We were adviséo use 1497. Q. And how was that direction
to use 1497 communicated to you? A. Chain of command.”); R. Doel@3¥urphy Dep.), 99:215 (“Q. And just

for clarity, because you didn’t say yes or no, was the Baton Rouge protest in 20ly/60fthe onljtime that you
superiors gave you an instruction to arrest people under 1497? A. Yes.”).

122R. Doc. 1347, pp. 4142 (“Q: So it would be-it's fair to say that in that statement you supported and reaffirmed
the actions of yourfticers and your incident commander in the arrests made on Airline Highway und&atJuly
9th? A: Yes.”).

123 See Jett v. Dallas Independent School Distd@l U.S. 701, 737 (198%)As with other questions of state law
relevant to the application ofderal law, the identificationf those officials whose decisions represent the official
policy of the local governmental unit is itself a legal question to be resolved lxiahgidge before the case is
submitted to the jury.Once those officials who hathe power to make officigblicy on a particular issue have been
identified, it is for the jury to determine whether their decisions have calsedeprivation of rights at issue by
policies which affirmatively command that it occuror by acquiescenda a longstanding practice or custom which
constitutes the ‘standard operating procedure’ of the local governmental entity.”)

124see, e.gHernandews. Theriot 38 F.Supp.3@45,748(M.D. La. Aug. 5, 2014§“The court find that Police Chief
Earl Therid was the final decision maker with respect to law enforcement in Sorrentbgaadtbed unconstitutional
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2. Official Policy, Practice, Ratification, and Failure to Train

Plaintiff has presented lots of documents he contends show that BRPD had multiple
policies and practicabat were the moving force behind his alleged constitutional violations and,
as such, would suppditbility under Monell.*2® Specifically, Plaintiff points to BRPD General
OrdersNos. 244 and 29I BRPD’s decision to use the mobile field force, the decigmmrrest
protestors for violatig La. R.S. § 14:97 using pifdled affidavits of probable cause, athief
Dabadie’sorder to “clear the roadwaytluring the protestst?® Plaintiff also contends the
Defendants’ practice afxcessivdorce and/or refusal to discipline those officers who were found
to have use excessive forcand Defendants’ failure to train/supervise poticies that would
supportMonellliability. Plaintiff further contends th#the Chief of BRPD ratified policgtecisions
made by his subordinates.

BRPD General Orders Nos. 244 and 29E decision to use ¢hMobile Field Force in
response to the July 2016 protests, the decision to arrest protestors for violationRS.L8.
14:97, and the order to “clear theesits” would either be “written policy statements, ordinances,
or regulations” and/or single dsiors by Chief Dabadiethat “form the basis of the § 1983

claim.”*?” As this Court stated in a similar July 2016 protest case:

acts arose in connection with the Defendant’s exercise of his law enforcenemitgcl); St. Cyrv. McDonald No.
07-539,2008 WL 11351306, at6'n.13 (M.D. La. Sep. 17, 2008) (“Defendants do not contest that the New Road
Chief of Police is the City’s final policy maker in the area of local law eefaent for the City.”)

125See, generallyR. Docs. B, 134.

126 SeeR. Doc. 134, pp.-12, 1415. Seealso R. Doc. 1091, pp. 614; R. Doc. 138, pp.-2. While these general
categories do not specifically correspond to the policies set forth in theds&omnded Complaint, they are fairly
reflected.See, e.g R. Doc. 30, p. 18, 1 66(l) as equivalent to decision to use Mobile Field Force; RRMpoc 17,
1166(C), (F) & (M) as equivalent to decision to arrest protestors for violating La. R.S. 14:97 usiiliggnerobable
cause affidavits; R. Doc. 30ppl718, § 66(H) as equivalent to the decisioruse General Orders 244 and 291; and
R. Doc. 30, p. 17, 1 66(F) as equivalent to decision to order the roadway cleared.

27\Webh 925 F.3cat 214-15. To the extent any of these policies constitute a singlisioa, because Chief Dabadie
has final law erdrcemenpolicymakingauthority for the City, his decisions could constitute official pol®yen.124,
supra andBennett 74 F.3d at 586
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It is inconceivablethat hundredsf officers from the Baton Rouge Police
Department, East Baton Rouge Sheriff's Office, andisiana State Police
and other law enfaementagenciegput on riot gear, lined up with shields
and assault riflesdeployed armored vehicles and arrested more than 100
people without direction and approval. The only explanation for nearly 100
people beingcharged with a single violation of simple obstruction of a
highway of commerce under La. R.S. 14:97, is that the commanding officers
issued orders to the BRPEBRSO, LSP and other law enforcement
officers The fact that 132 Affidavits of Probable Cause contain only two
versions of boiler platlanguage confirms that a unifopolicy was applied

to all Baton Rouge protestoté

The undersigned agredetween the @position testimonyegarding the use of the Mobile Field
Force the use of La. R.S.B®4:97,and the order to clear the roadwBRPD General Orderand
the decision to use Affidavits of Probable Cause to support the arrd3faiitiff (and other
protegors) for violating La. R.S. 8§ 14:9Plaintiff has produced enough eviderigea reasnable
jury to concludehat the firstMonell element is satisfieds to these policies

Second Plaintiff attempts to establisilonell liability of the basis opurpoted customs
and practice of Defendarst To make this showing, Plaintiff must provethevas a patternvhich
“is tantamount to official policy when it is so common andsettled so as to constitute a custom
that fairly represents municipal policy?® “Where prior incidents are used to prove a pattern, they
must have occurred for so longso frequently that the course of conduct warrants the attribution
to the governing body of knowledge that the objectida conduct isthe expected, accepted
practiceof city employees¥°“Itis thus clear that a plaintiff must demonstrate ‘a patteabases

that transcends the error made in a single caseé hdeed, “[a] pattern requires similarity and

128 5ee Geller vCity of Baton Rouge, et.aNo. 17324, at R. Docl14, at pp. 389 (JudgedeGravelles’ oral ruling
on certain defendants’ motion to dismiss)

129 peterson v. City dfort Worth, Texas588 F.3d 838, 85(&th Cir. 2009) (quotingPiotrowski 237 F.3d at 579
1301d. at 850 (citation omitted).
1311d. at 850851 (citation omitted).
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specificity; [p]rior indications cannot simply be for any antl‘ahd’ or unwise ats, but rather
must point to the specific violation in questioi?’

Moreover, a plaintiff must show “sufficiently numerous prior incidemnd establish a
pattern*3For example, ifPineda the Fifth Circuit held that “eleven incidentsvadirrantless entry
did not support a pattern of unconstitutional warrantless ehtty.”

Plaintiff relies onsix lawsuits where BRPD officers are alleged to have used excessive
force, combined with single episode where a BRPD officer sent “a series of texist
messages...to a civilian” and was placed on administrative leave but resigoedopany
disciplinary action by BRPDn his effortto establish BRPD’s “practice or custom of excessive
uses for force }3° Specifically,the six lawsuits relied on Plaifiti nclude: (1)BRPD’s arrest of
Brian Townsend in 2007 for “loud music,” where Townsend was “pepper spray[ed] and [subjected
to] force that caused the rupture of Townsenladdef; (2) BRPD’s arrest of Jon Leigh
Shouldersn 2008 “for smoking marijuana, which resulted in Shoulders’ skull being fracture

caused internal bleeding and permanent brain damage”; (3) a 2011 incident wR&s®Rand

1321d. at 851 (internal quotations and citation omitted).
1331d. at 851.

B341d. (discussingPineda 291 F.3d 325fholding that “[e]leven incidents each ultimately offering equivocal@vee

of compliance with the Fourth Amendment cansgpport a pattern of illegality in one of the Nation’s largest cities
and police forces.”))See also Petersprb88 F.3d at 850 (concluding that the district court did not err when it
determined that 2@omplaints of excess force were insufficient t@abksh a pattern).

R, Doc. 30, 11 385, 3839. To the extent that Plaintiff is relying on the various statistics and staterseme
attributed to nofparties, some attributed to unidentified individu#ahlleged in his Complaint, such allegations have
not been offered as evidence in opposition to the Motion, contain hearsay under Fed. R. Edtis&j2are not
capable of being judicially noticed (save, perhaps, the Census Bureau statie&inhaff requested such, aodare

not proper summary figment evidenceSee, e.g.R. Doc. 30, 11 287, 3941 (referencing the 2010 U.S. Cessu
Bureau; statements purportedly made by unidentified Michigan and New Mexico lawesnémt officers who
assisted Baton Rouge in the wake of Hurricane Katrina in 2005; statements purpacatdsllyynformer Mayor Melvin
“Kip” Holden and former BRPD Chief &vayne White; alleged actions by former BRPD Chiefs Jeff LeDuff,
Dewayne White, and Carl Dabadie; a “report” by Together Baton Rouge, a “coalitionissdnpf churche and
communitybased organization”; “a series of racist text messages sent by a BRPD officer t@a’ @il BRPD’s
response thereto; alleged but unspecified “repeated allegationseasfsase force and unconstitutional arrest; and
amounts the City haallegedly paid to settle excessive force cases in 2011, 2014, and 2015). Acgotdiagl
information wasot considered by the Court in this Ruling.
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killed Carlos Harris, “who was shot to death by an offaféer Harris crashed a car that he’d been
ordered by the officer to remove from the scene of a crirdespite Harris’s informing the officer
that he was intoxicated”; (4 2014 incident where BRPD was searching a home and-“strip
searched Brett Percle, a visitor to the home” before “kick[ing] Pertkesath force that his head
slammed into the floor, knocking several teeth;ai#) a 2015 incident where BRPD handcuffed
(and arrested reporter and a producer of a local media comfariyaking pictures of an arrest”
and (6)a 2016 incident wheremPD dficers “held down” Ja’Colby Davis, a sixteen year @dd
one officer “repeatedly punched [Davis] in the he&4.”

Defendants arguhat the examples of police misconduct do not sugplaihtiff’'s claim
for Monell liability based on custom/practi¢®’ Specifically, Defendants argue thidie historical
events and lawsuits relied on by Plaintiff are “readily distinguishable” from tlemrease-i.e.,
not similar and that “six legal actions over the course of nine years against the BRPD” are not
sufficiently numerouso constitute a pattermAdditionally,none of theeferencedistorical events
or lawsuitsanvolve protestors or a mass demonstration. Defendants alsalbagjselegal actions
over nine yearare nd so numerous aegula asto estaltish a pattern of excessive force by BRPD,
much less pnefor which Defendarg could be*attributed wih knowledge that excessive force was
an accepted practice of BRPEF® Further, according to Defendanof the six lawsuits relied on
by Plaintiff, only three occurrd while Chief Dabadie was the headB&®PD, and only one of those

three lawsuits resulted in a finding of excessive fdfée.

13¢R. Doc. 30, 1 38.
B7R. Doc. 1341, pp. 910.
138|d. atp. 10.

1391d. atp. 10 and n.28.
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Defendants are correct. While the incidents relied on by Plaintiff are tnguhbltheir own
right, those incidets arenot sufficienty numerous or similar to the facts of this case to constitute
a custom or pattern under Fifth Circuit préept.Six incidents over nine years are not sufficiently
numerous to constitute a pattern. Likewise, none of those eventsedvmas protests or
demonstrationprotestors, the use of BRPD’s Mobile Field Fomeess made under La. R.S. §
14:97, and/or the application of BRPD General ONi@r291 (Civil Disorder)or BRPD General
OrderNo. 244 (Planning for Unusu&ccurrences)The prior incidents relied on by Plaintiéfre
insufficient to show a factual dispute regarding BRPD’s custonpracticeshat Plaintiff claims
supportMonellliability. Accordingly, simmaryjudgment on Plaintiff's claims warrantedo the
extent tlose clamsrely on BRPD’s customar practices

Third, as to Plaintiff's clainthat Chief Dabadie’s alleged approval and ratification of the
decisions of his subordinates in handling the July 2016 pragestsasis for establishing a poljcy
summary judgment iglso warrantedWhile ratificationby a final policymaker of a subordinate’s
decision and reasoning mayake that decisiophargeable to the municipaljty*® whether such
a decision can form the basis fglonell liability is limited to “extreme factuasituations.#*
Additionally, the Fifth Circuit has “explained that a policymaker who defends condtics tager

shown to be unlawful does not necessarily incur liability on behalf of the municipdhty.”

140 peterson588F.3dat 848 (citingPraprotnik 485 U.Sat 127.

1411d. (citing Snyder vTrepagnier 142 F.3d 791, 79&%th Cir. 1998) (finding that the shooting of a fleeing suspect
hardly rose to such a level, particularly give the absence of evidence suggestingesofuticklessness in the New
Orleans Police Department).

1421d. (citing Coon v. Ledbetter780 F.2d 1158, 11662 (Gth Cir. 1986) (discussinGrandstaff v. City of Borge767
F.2d 161 %th Cir. 1985)—one of the extreme factual scenarios justifying iifon liability—and noting that
Grandstaffinvolved a “highly peculiar geof facts,” where officers, in response to a minor traffic violationaged

in a threepatrotcar high speed chase during which the officersdfisddly at the suspected misdearant, who
sought refuse at a ranch only to have the offideect hailsof gunfire at anything that moved, killing the innocent
ranch owner, despite no evidence that anyone other than the officers fired a shothigfttacompetent and
catastrophic performance,” involving “a whole series of abusive acts,” the ofapesvisors “denied their failures
and concerned themselves only with the unworthy, if not despicable, means to avoid Idityal’ [iEie Cooncourt
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First, it is not clear that a ratification argumeneig®en necessary since Plaintiff will be
permitted topresent evidencat trial regarding thdBRPD General Orders Nos. 244 and 291, the
decision to use the Mobile Field Force in response to the July 2016 protests, the decisésh to arr
protestors for violations of La. R.S. 8§ 14:97, and the order to “clear the streets, as explaweed a
Additionally, even assuming Chief Dabadie’s testimony that he “supported and redffine
actions offhis] officers and[his] incident commander in the arrests made arin® Highway
madeon Saturday, July'§”143js sufficient to constitute ratificatiosf the BRPD officersconduct,
the facts underlying Plaintiff's claims, even considered in a light most favomBlaintiff, are
not analogous to thextremefactual stuation described ilGrandstaff Underthe Fifth Circuit’s
standard, Plaintiff has failed to present any evidence of a factual situatiomereugho
impose liability on Defendants for Chief Dabadialegedratification of his subordinatgsor
other BRPD officers purported misconductccordingly, summary judgment is appropriate as
to all of Plaintiff's claims premised on a theory of ratification.

Fourth,Plaintiff tries to establisMonell liability based on BRPD'’s alleged failure to train
and/a supervise its officerslo prevail onthis claim, a plaintiff must show:(1) the supervisor
either failed to supervise or train the subordinate official; (2) a cankaists between the failure
to train or supervise and the violation of the piéfistrights; and (3) the failure toam or supervise
amounts to deliberate indifferencé? “In the context of failuréo-supervise claims, the Fifth

Circuit has said: for a supervisor to be liabhlde focus must be on the adequacy of the training

further noted, “th&randstaffpand emphasized the extraordinary facts of the case and its analysis cée apiylied
to equally extreme factual scenarios.”).

143R. Doc. 1347 (Dabadie Dep.), 160:21161:1.See alsdR. Doc. 1341, 1 21 (citing R. Doc. 13%, 160:21-161:1
and stating, “And the Chief explicitly ratified the decisions of the Incident Camlers’).

144 Porter v.Epps 659 F.3d 440, 446th Cir. 2011) (quotingsoodman v. Harris Cnty571 F.3d 388, 39%th Cir.
2009))
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program in relation to the tasks the pautar officers must perforrii'*® “Moreover, ‘for liability
to attach based on an “inadequate training” claim, a plaintiff must allege witlfigpebow a
particular training program is defective4®

This Court, quotig the Fifth Circuithasexplained dliberate indifference as follows:

Deliberate indifference is a stringent standard of fault, requiring proof that
a municipal actor disregarded a known or obvious consequence of his
action. For an official to act with teerate indifference, the officiahust

both be aware of facts from which the inference could be drawn that a
substantial risk of serious harm exists, and he must also draw the inference.
Deliberate indifference requires a showing of more than negligereaesn
gross negligence. Actions and decisions by officials that are merely inept,
erroneous, ineffective, or negligent do not amount to deliberate indifference
and do not divest officials of qualified immunity. To satisfy the deliberate
indifference prog, a plaintiff usually must demonate a pattern of
violations and that the inadequacy of the training is obvious and obviously
likely to result in a constitutional violation. It may happen that in light of
the duties assigned to specific officers or eayipes the need for more or
differenttraining is so obvious, and the inadequacy so likely to result in the
violation of constitutional rights, a supervisor might reasonably be found to
be deliberately indifferent....

We have stressed that a single incidensually insufficient to demonsiie
deliberate indifference. I@€ousin v. Smallfor example, we held that to
succeed on his claim of failure to train or supervise the plaintiff must
demonstrate deliberate indifference, which usually requires a fflamti
demonstrate pattern of violationsSimilarly, in Snyder v. Trepagnigewe

held that “proof of a single violent incident ordinarily is insufficient” for
liability. Rather, the plaintiff must demonstrate at least a pattesimolfar
incidents in whth the citizens were injuredMoreover, a showing of
deliberate indifference reges that the Plaintiffs show that the failure to
train reflects a “deliberate” or “conscious” choice to endanger constitutional
rights.

145 Goodman 571 F.3d at 395 (quotingoberts v. City oShreveport397 F.3d 287, 29%th Cir. 2005) (internal
guotations omitted)).

1481d. (quotingRoberts 397 F.3d at 293) (dismissing failure to supervise and failure to trainsdlagather)see also
Estate of Davis v. City of N. Richland Hjlk06 F.3d 35, 381 bth Cir. 2005) (to satisfy deliberate indifferee
element of failurgo-train claim, a plaintiff must usually demonstrate a “pattern of violations” andrthdequate
training is “obvious and obviously likely to result in a constitutional viotg); Floyd v. City of Kenner351 Fed.
Appx. 890, 898 (5th Cir. 2009) (“[T]he pleadings must have sufficient precision and factaihtaleeveal that more
than guesswork is behind the allegation.”) (internal citation omitted).
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Prior indications cannot simply be fany and all “bad” or unwise acts, but
rather must point to the specific violationquestion. That is, notice of a
pattern ofsimilar violations is required. While the specificity required
should not be exaggerated, our cases require that the pridveatagly
similar to what ultimately transpired}?

Because Plaintiff cannot shosv patternof similar incidentsfor the reasons explained
above Plaintiff cannot show the Defendants were deliberatalifferent suchthatliability based
on Defendants’ pyorted failure to train and/or supervisékewise fails. This is true
notwithstamling the factual dispute between tbeidence of training failures relied on by
Plaintiff—Dr. Kraska’s repoff® and BRPD training slide$*>—and the testimony of multiple
BRPD oficers regarding their trainingwhich includes training on the First and Fourth
Amendmentsprobable cause and arrest procedures, use of force, and Louisiang, Sathit@s
La. R.S. 8§ 14:97as well as yearlyn-servietraining on use of forédefensve tactics, use of force,

and Taser training>°

147 Skinner v. Ard2020 WL 699740, at *® (M.D. La. Feb. 11, 2020), quotir@ayton v. Colombia Cas. Ca2012
WL 2952531, at *7 (M.D. La. July 19, 201@juotingEstate of Davis406 F.3d at 38483).

18 R. Doc. 1344. Dr. Kraska opines, “to a reasonable degree of certainty basps] study of law enforcement
practices in the UShat the following policy decisions, policy failures, and training failurssalted in the unlawful
arrest and use of excessive force against Travis Day on June 9 [sic], 2016...2s BRiRihg of MAF and SWAT
units in, and implementation of the practafanass arrest as a means of dispersing protestors by seizing and arresting
selected protestors through the manipulative and inconsistent use of roadwagtiobsigiws, thereby causing non
arrestegrotestosto flee the scene for fear of arrest and alésa 5. The failure to properly train and/or communicate
operational personnel on the proper categorization of a public assembly undeiiahe Kbdel” or otherwise...”
“[A]lllowing an expert to give his opinion on the legal conclusions to be drawn from the evidenaevhd#sithe
court’s providence and is irrelevanassri v. Inland Dredging CpoNo. 11853, 2012 WL 5438993, at *2 (M.D. La.
Nov. 6, 2012) (quotin@®wen v. KertMcGee Corp.698 F.3d 36, 240 b6thCir. 1983). Here, Dr. Kraska concludes
that numerous “policy decisions, policy failures, and training failures” esbit the “unlawful arrest and use of
excessive force against” Plaintiff. R. Doc. 184p. 1. This is a legal conclusion based on Dr. Kraska’s perception of
the evidence, which this Court is not required to accept under Fed. R. EvidA@@4ionally, Dr. Kraska’s report
focuses on decisions and training regarding mass protests for which Piaistiffiled to establish a patn of simiar
incidents.

19 R. Doc. 3423 — R. Doc. 13426. Specifically, Plaintiff argues that the Mobile Field Force training slided use
Texas law rather than Louisiana law. R. Doc.-134p. 910. However, as multiple BRPD officers testified, they
were traired on Louisiana law, including La. R.S. § 14:97 and similar statutes.

10 See, e.gR. Doc. 1349 (Martin Dep.), at 61:12 64:20; R. Doc. 1348 (Leach Dep.), at 20:2522:14; R. Doc.
13413 (Thomas), at 12:2515:19; R. Doc. 1342 (Osborne), &5:14— 36:7. See alsdR. Doc. 10910.
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As there are no genuine issues of material fact regardiaoptiff's claim for Monell
liability based onDefendants’customspractices Chief Dabadie’sratification or failure to
train/supervise summary jugment is appropriate, and all of Plaintiff's claims premised on
Defendants’ practicésustoms ratification, and failure to train/superviseill be dismissed with
prejudice. Howeverthere are genuinesues of material € regarding Defendantfficial
policies whether longstanding or single decisions made regarding the July 2016 protests.

3. “Moving Force” Behind Plaintiff’'s Alleged Constitutional Violations
a. False Arrest

Plaintiff challenges his ly 9, 2016 arrest under the First and Fourth AmendméAts.
warrantless arrest without probable cause,” or a false arrest, “violatey @stablished law
defining an individual’s rights under the Fourth Amendmépthdividuals who protest are also
protected under the First Amendment from retaliatory actionsgovernment officials®?
However, the law is clear that where an officer has probable cause toaariedividual, “the
objectives of law enforcement take primacy over the citizen’s riginda retaliation.®>3

Probable cause exists where “facts amdumstances within the officer's knowledge [ ]
are sufficient to warrant a prudent person, or one of reasonable caution, in believing, in the

circumstances shown, that the suspect has coetnit committing, or is about to commit an

offense.™®* Accordingly, to establish thaBRPD violated his constitutional rights on July 9 when

BlHegeman2019 WL 1277523, at *fguotingDavidson v. City of Staffor@48 F.3d 384, 395¢h Cir. 2017) (citing
Hogan v. Cunninghanv22 F.3d 725, 7315th Cir. 2013)) See also Resendiz v. Mill@0Q3 F.3d 902, 9® (5th Cir.
2000) (“A warrantless arrest must be based on ‘probable cause.’ Probablexistsseteen the totality of the facts
and circumstances within a police officer's knowledge at the moment of agestficient for a reasonabperson
to conclude that the suspect had committed or was committing an ofjense.”

52 Davidson 848 F.3d at 391(citindllen v. Cisneros815 F.3d 239, 244%th Cir. 2016)).
1531d. (quotingAllen, 815 F.3d at 245).

1541d. (quotingHogan 722 F.3d at 7315eealso Deville vMarcante| 567 F.3d 156, 164%th Cir. 2009);Haggerty
v. Tex. S. Univ391 F.3d 653, 65%(h Cir. 2004).

28



Case 3:17-cv-00328-EWD  Document 145 11/30/20 Page 29 of 49

they arrested him, Plaintiff must show that those officers lacked probabletocalsso. Further,
assuming Platiff can show that the officers lacked probable cause, to lesttalbonell liability,
Plaintiff must also showhat one of Defendaritpolicies was the moving force behiRtaintiff's
July 9arrest, which Plaintiff claims violated his constitutional rights.

Here, Defendants argue thihe undisputediactsshow thatPlaintiff cannot establislany
of the elements necessary to impose liability on them uvidaell related to Plaintiff's July 9
arrest!®>® The Court has already addressed the first two elemem®¢ll—official policy and
policymaker—and will focus on theast elemert-whether any of those policies are the moving
force behind Plaintiff's alleged constitutionabiation. Regarding this issud)efendantsaargue
that Plaintiff cannot establish the “moving force” element bex#us July 9 arrest did not violate
Plaintiff's constitutional rightsSpecifically, Defendants argue that there wasaomwstitutional
violation because the BRPD officers who arred¥aintiff had probable caugde arrest him for
the charged offensdéa. R.S. 814:970r for some other offese, such as La. R.S. § 14:100.1
(Obstructing Public Passagesdor La. R.S. §14:329.1 (Rioting)>° Defendants argue thtite
“evidence also demonstrates tpabbable causexistedto arrest Plaintiff because, “[a] review
of the videos and undisputedcts show,” that Plaintiff was dressed similarly to and protesting
“next to” a group of“hostile, illegal protestofswho were “purposefully obstructing the
roadway. >’ Defendants explain that based on this, the arresting officers “reasonablydiifieitre
[P]laintiff either had committed or was about to commit a violdtiminLa. R.S. § 14:97 or the

otherpotentialoffensesdentified 1°8

15R. Doc. 1091, pp. 514 (argument related to policy and custam)l pp16-20 (argument related to false arrest)
1561d. atp. 17.

571d. atp. 1719.

1581d. at p. 18.
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Plaintiff disputes that the officers who arrested him had probable EdRaintiff submits
that the evidence currentlytore the Court shows that the BRBflicershad no probable cause
to arresthim for violating La. R.S8 14:97 or any other offens8pecifically, Plaintiff testified in
his deposition that he “never” stepped foot intb&dway He claims that the videas evidence
“corroborate” his testimony. Further, Plaintiff notes that Corp@siborne, who was listed as
Plaintiff's arresting officer o the arrest report, was not present Rtaintiff's arrest and did not
observe Plaintiff entethe roadway or commdny other offense for which Defendataim he
could be arrestetf’ Indeed, Plaintiff notes that several other arrestiffigers testified that they
do not recall any of the events leadumto Plaintiff'sarrestFinally, other BRPD officers testified
thatPlaintiff would not have violated La. R.S. § 14:97dayply standing on the curlf! For these
reasons, Plaintiff argues thttiere are genuine issues of material fact regarding (1jhehe
Plaintiff was ever in the roadway, (@hether probable causeisted to arrest Plaintiff for La. R.S.
8§ 14:97, or (3) whethaany of the arresting officers reasonably believed that they had probable
cause to arrest Plaintiff.

Plaintiff is correct There are disputed issues of material fagardingwhether probable
cause existed to arrest Plaintiff on JulyFrst, the Affidavit of Probable Cause related to
Plaintiff's arrest states, in part:

On the above listed date numerous BRPD officers were assigned to provide
security for a planned peaceful protest at 9000 Airline Highway [BRPD
Headquarters]The protestors were assembled in the parkatgof the

Circle K at 9110 Airline.Via loud speakemprotesters were advised to
remain on private property and on the curb. They were also notified to stay

out of the roadway and to not impedbe flow of traffic These
announcementaere made frequently via loud speaker and via individual

9R. Doc. 134, p. 32.
1601d. atp. 32.

181R. Doc. 1347 (Dabadie Dep.pt152:913 (“I mean, | can assume that if he’s standing on the curb, then technically
under the letter of the law as its written in 14:97, that he didn’t violate that stdtete dn the curb.”).
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police on the scenduring the protest, the defendafitere, Plaintiff]
entered the roadway and was providaaother verbal order to exit ¢h
lanes of travel. Moments later, the defendant [here, Plaintiff] entered the
roadway againand was taken into custody by officers on scene without
incident. The defendamvas placed under arrest®?

In contrastPlaintiff testified in his deposition that lieever” stepped into the roadway on July
9,163 althoughhe wasat times preceding his arrest,the grassy embankment alg@agd on the
“cub” to, Airline Highway%* Corporal Osborne, the “arresting officerih the Affidavit of
Probable Causeggstified inhis depositiorthat he did not observe Plaintiff commit any crimes, and
that his knowledge of the crimes purportectynmittedby Plaintiff were “communicated to him”
by another officet®® Likewise, the BRPD officera/ho actually arrested Plaintiff all téfséd that
donot remember anything about Plaintiff's arr€Stimportantly there is a dispute amongst BRPD

officers over whether standing on the curb alone violates La. R.S. §$4:97.

162R. Doc. 134, p. 12; R. Doc. 13, p. 2 (emphasis addedhere is also a factual dispute over whether BRPD or
any other law enforcement agency made an announcement via loudgpegketesters, including Plaintiffptstay
out of the roadwayCompareR. Doc. 13414 (Day Dep.), 41:1-29 (testifying that he did not hear the police telling
the New Black Panther Party members to get out of the roadway via the PA sy&&3)) (testifying the plice
officers were “tellng us over there in the grass, don’t get in the street and stuff,” but that hebeamtbuncements
to stay out of the streetjith R. Doc. 13410 (Murphy Dep.), 77:2 78:9 (testifying that orders to stay out of the
roadway weranade via a PA system); Roc. 1348 (Leach Dep.), 153:1“...the command was given to disburse,
but people continued to stay in the roadway...”).

163R. Doc. 13414 (Day Dep), at27:2224 (“Q. Okay. And did you ever step foot in the roadwayNAver.”).

1641d, at 54:1822 (“Q....Are you in the roadway, or are you in the grassB#anding on the curb.”Bee also idat
59:1-13; 60:1161:1.

165R. Doc. 13412 (Osborndep), at 85:7-88:20.

166 See, e.gR. Doc. 13410 (MurphyDep), at80:1621 (“Q. Okay. Now I'm going to ask you to tethe what you
remember about the arrest of [Plaintiff]? @kay. Specifically him, | don’t...If | did, I'd tell you.”); R. Doc. 1341
(NeylandDep), at 57:21 — 5:20 (“Q....What is the reasonable suspicion in the situation of the video [showing
Plaintiff's arest]? That he was \&Bng a black shirt? AHe was in the roadway..@kay. He was in the roadway.
And you saw him in the roadway? Asee a lot of people. Ahl don’t remember and exactly recall everything that
happened that day.... To be honest with yadpn't remember the incident that happened, really and trulBu®

you saw it on [the video]? A saw it on here, but | don’t remember exactly that happening, to be honest with you.”
R. Doc. 13413 (ThomadDep), at 60:11-61:9 (Q...What do you remends about [Plaintiff's] arrest? A have no
idea. | don’'t even remember seeing him. Looking at the video, | have no recolledioytlihg of him.... Q. So you
don't recall having received an order to arrest [Plaintiffj2 Mlon’t remember. It was 3 yeaago. | don’'t even
remember seeing him. Is my name on the affidavit? | have no idea.”) #&htiI76Q. Did you yourself see [Plaintiff]
enter the roadway at gpoint? A It's 3 years ago. | have no idea.”).

187 CompareR. Doc. 1347 (Dabadie Dep.jat 15120— 152:13 (testifying that if Plaintiff was only “standing on the
curb, then technically under the letter of the law as it's written in 14:97héhdidn’tviolate that statute if he’s on
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Further while capturing portions of Plaintiff's experience whiletesting on July 9 and
his arrest, the videos relied on by both parties do not conclusively show Plaintiff entering or
standing in the roadwal?® Nor do they show Plaintiff entering the roadway ®yigs the Affidavit
of Probable Cause sugge&t$The mat thevideos clearlyshowis Plaintiff standing in the grass
embankment and on the curb in the mintit@e leadingup to his arrest.

Viewing all facts in favor of Plaintiff Defendantshave failed to carry their burden of
showing that there are no genuine issoématerial fact regarding Plaintiff's claim fdtonell
liability relating to his purportedly false arredthis claim involvesmultiple material,factual
disputesthat cannot be resolved on summary judgm@aditionally, resolution of whether
probablecause existed to arrest Plaintifeven when considered through the eyes of a reasonable
officer—involves making credbility determinations and weighing evidendmth of which are

inappropriate at this stageefendard’ summary judgment on thidaimwill be denied.

the curb”); R. Doc. 1348 (Leach Dep.)at161:24— 162: 6 (tesfying that “if someone stayed off of the roadway or
on the curb it is not obstruction of the highway,” and if “you just step off the curb onateay and step back on
the curb, | don't think that is obstruction of the highwawith R. Doc. 1349 (Mattin Dep.),at93:1-13 (“Q. Is a curb
part of a roadway. A. In my view, yes. It's an improved surface, part of the roadwa@kay. So standing on the
curb wouldbe rendering movement more difficult? A. It could possible, yes. You're not asswalk.”) and 95:11

19 (testifying that if law enforcement officers blocked off a roadway, someonersjanrdihe curb would not violate
La. R.S. § 14:97)R. Doc. 1346 (Barron Dep.)at64:823 (“Q. And in your understanding of the statute that we've
been talking about, 14:97, if [Plaintiff] had been just a step off the curb atdingt\would he be in violation of that
statute? A. | would believe in the roadway is violating the statute...And gisdlly a safety thing. | mean, if a car
could ride by with a mirror and whack him, you know, it's not safe for him to stand on the side @didhearr the
roadway, that is. Whether it's on the while line or with his toes over the line orwehat&s nd safe.”); R. Doc. 134

10 (Murphy Dep.)at96:1724 (“Q. Would itbe correct to say that you were instructed to arrest a person who was
stepping off the curb, but not moving beyond that, for simple obstruction of a highway of cafmerlf they
steppedn the road, then that was an obstruction. | mean, even if they stepped in the road, steppatidicble o
road, they still committed that offense.”).

168 See, e.gthe DeSalvpDyer videos, Wilson videos, and Stewart videadsmanually filed at Exhibi 1-5, 814.
See alsdhe video taken by Plaintiff and manually filed as Exhibit 6.

169 Id
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b. Excessive Force

Plaintiff claims that BRPD officers used excessive force when they arrestednhi
violation of his constitutional right€laims for false arrest and excessive force'separate and
distinct” under federal law’® “If the forceused during an unlawful arrest did not exceed the
guantum of force allowable had the arrest been lawful, a plaintiff cannotaimaant excessive
force claim alongside her false arrest clafft.

To showthat the force used to arrest him was excessiventPlainust establish the
following elements¥(1) injury, (2) which resulted directly and only from a use of force that was
clearly excessive, and (3) the excessiveness of which was clearly unreasbRalie. "Fifth
Circuit has recognized that thest two elements are ifitertwined and often considered
together.2”® “To determine whether the force was objectively unreasonable, this court must
carefully evaluate the individual facts in each case and consider theytabélithe
circumstances!’ Factos to consider include “the severity of the crime at issue, whether the
suspect poses an immediate threat to the safety of the officers or others, dredt et actively
resisting arrest?”® The temporal focus is on how the officer perceived the scene as itlemfol

not with perfecthindsight!’® However, the Fifth Circuit explained that “an officer cannot, in the

10 Freeman v. Gore483 F.3d 404, 4175th Cir. 2007).Seealso Perry v. City of BossieNo. 170583, 2018 WL
5074674, at *11 (W.D. La. Oct. 17, 201@)ting Freeman 483 F.3d at 417)

1perry, 2018 WL 5074674, at *11 (citingreenan, 483 F.3d at 417).

172 Defrates v. Podany789 Fed. Appx. 427, 43334 (Gth Cir. 2019) (quotingDeville, 567 F.3d at 16{quotation
omitted)).Ontiveros v. City of Rosenberg64 F.3d379, 382 bth Cir. 2009) (quotind-reeman 483 F.3d at 416).

1731d. (refeencingDarden v. City of Fort Worth880 F.3d 722, 728 (5thCir. 20)8)
1741d. (quotingDeville, 567 F.3d at 167)

175 Graham v. Connqr490 U.S. 386, 396, 109 S.Ct. 188989).

176 Ramirez v. MartingzZ716 F.3d 369, 375th Cir. 2013).
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face of minimal to no resistance, immediately resort to overwhelming fonea \stopping a
suspect for a minor traffic violatiort.””

Here, Plaintiff tesfied in his deposition that the officers forced him to the ground, drug
him across a grassy area, and punched, kicked, and beat him while arresting hinationviai.
R.S. § 14:97/8 He also claims that he did not resist arfé$Plaintiff testified tha he suffered
scrapes and bruises, s@nd a gasban his facegye injuries that require him to wear glasses]
psychologicalnjuriesfor which he sega counseloaboutonce a month®® Defendants argue that
the officers force waseasonable under thé&r@umstances and, even if the force applied caused
injuries, those injuries wede minimis 8 Like with Plaintiff's false arrest claim, both sides claim
the videos prove that their version of events is cofféct.

First, therearefactual dispute regardingvhether the BRPD officers used excessive force
in arresting Plaintiff, as well as whether such forced caused Plaintifiegsjgireater tharde
minimis To resolve these issues, the Court would be forced to make credibilityohettonsand
weigh evidene. Neithelis appropriate at the summary judgment stage.

Defendants’ argument that Plaintiff's injuries are categoria®@iyinimisis unavailingln

Sam v. Richarghe Fifth Circuit explained:

177 Defrates 789 Fed.Appx. at433-34, citing Hanks v. Roger853 F.3d 738, 745th Cir. 2017) (discussinBeville,
supra among other cases, as clearly establishing that an officer cannot “albbespttf ] to overwhelming physical
force rather than continuing verbal negotiations with an individual ... who engage most, passive resistance, and
whom the officer stopped for a minor traffic violation”).

18See, e.gR. Doc. 13414 (Day Dep.)at 64:20—72:24.

9R. Doc. 134, pp. 389 (referencing the DeSalvo video).

80 3ee, e.g., idat 75:19-80:23, 85:8-91:25, 92:22-94:15 (Plaintiff describing his injuries)
B1R. Doc. 1091, pp. 2624.

182 CompareR. Doc. 134, p. 40 (Plaintiff arguing, “What is visible in the videos corroborates¢stghbny that he
was grabbed from the neck from behind, forced to his knees, dragged across the groutebydns held against
the ground by multiple officers one of whom held [Plaintiff] against the ground by his rveith'RR. Doc. 1091, p.
22 (“the video clearly shoes no force other than minor restraint was used on th# .plginti
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Although ade minimis injury is not cognizable, the extenf mjury

necessary to satisfy the injury requirement is directly related to the amount

of force that is constitutionally permissible under the circumstances. Any

force found to be objectively unreasonable necessarily exceeds the de

minimis threshold, and, conversely, objectively reasonable force will result

in deminimis injuries only.... In short, as long as a plaintiff has suffered

some injury, even relatively insignificant injuries and purely psychological

injuries will prove cognizable when resulting ofln an officers

unreasonably excessive forte.
Neither party attadd the photographdiscussed during Plaintiff’'s deposition that purportedly
depict hisinjuries ®* Nonethelesgheinjuriesabout which Plaintiff tstified are not categorically
de minimisas a matter of la##®

Secondthe videos relied on by both parties do ‘lutterly discredit” Plaintiff's testimony

about the officersuse of forcesuch that no reasonable jury could believe PlaitiffR. Docs.
109-20 — 1022 arerepresentative of thghotographs and videos submitted by the patfi€Ehey
are screenshotsf one of the videos, which shoseveraBRPD on and/or around Plaintiff at the
time of his arresWhile it is not clear that these photographs and videos support Plaintiff’'s version
of eventstheyalsodo not “utterly discreditor “blatantly contradict’Plaintiff’'s version.

As there arematerialfactual disputessummary judgmenuill be denied as to Plaintiff's

claim for Monell liability related toexcessive force.

183887 F.3d 710, 7135¢h Cir. 2018) (quotingAlexander v. City of Round Ro@54 F.3d 298, 30%¢th Cir. 2017)
(emphasis removed)$ee also Scott v. Whit@l0 Fed. fapx 297, 308301 Gth Cir. Apr. 24, 2020).

18435eeR. Doc. 13414 (Day Dep.)at76:11—77:5, 85:8-91:25 (discussing pictures of Plaintiff's injuries).

185 While scapes and bruises are likedg minimis eye injuries that require glasses and psychological injuries for
which Plaintif still receives treatment may be sufficient to establish an excessive force claim

186 Seens. 5455, supra

187 See Darden880 F.3d at 7280; Hegeman2019 WL 1275523, at *8 (both discussing and distinguishiSgott
v. Harris, 550 U.S. 372, 3881, 127 Ct. 17692007) (holding that the plaintiff's “version of events [wa]s so utterly
discredited by [a videotape] in the record that no reasonable jury could have beliei)ed hi
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C. Retaliatory Arrest in Violation of First Amendment Rights

“[T]he First Amendment prohibits government officials from takingliegtay actions
against individuals foengagingn protected speech“If an official takes adverse action against
someone [for engaging in protected speech], and-ratatiatory grounds are in fact insufficient
to provoke the adverse consequences,’ the injured paragpmenerally seek relief by bringing a
First Amendment claim®® To prevail on higFirst Amendment retaliationaim, Plaintiff must
show: (1) he was engaged in a constitutionally protected activity; (2) the actionseatixas
caused him to suffer an injury “that would chill a person of ordinary firmness from continuing to
engage in that activity”; and (3) that Defendants’ actiware substantially motivated against his
exercise of constitutionaHprotected activity*°

Plaintiff must also establish a “causal connectiogtween Defendants’ “retaliatory
animus” and his “subsequent injurd?? “It is not enough to show that an offitiacted with a
retaliatory motive and that the plaintiff was injurethe motive mustause the injury.”™°2 1t must

be a ‘butfor’ cause,”meaning that the adverse action against the plaintiff would not have been

taken absent the retaliatory motivié>

188 Nieves v. Bartleft---U.S---, 139 S.Ct. 1715, 1722, (2019) (citations oeujt See also Colson v. Grohmatv4
F.3d 498, 5085th Cir. 1999) (“[T]he First Amendment prohibits not only direct limitations on dpbeatalso adverse
government action against an individual because of [his] exercise of First Amerfdzedoms.”).

1891d. at 204 (citations omitted).

190 Rodgriguez v. RutteB10 Fed. Apg. 623, 627 $th Cir. 2009);Izenv. Cataling 398 F.3d363,367 (5th Cir. 2005)
(quotingKeenan v. Tejed&90 F.3d 252, 25&th Cir. 2002)).

PlNieves 139 S.Ctat 1725(citation omittel). See also Kokesh v. Curle#22 F.Supp.3d 1124, at 1132 (E.D. La.
Oct. 24, 2019).

1921d. (emphasis in originalBee also Kokesd22 F.Supp.3d at 11332.

1931d. (citation omitted).
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“The presence of probable cause should generally defeat a First Amendtabatory
arrest claim.®** “Courtsdo not reach the causation analysis described above unless the plaintiff
establishes an absence of probable catf8¢fowever, inNieves the Supreme Couexplained
that the “no-probableeauserequirement should not apply when a plaintiff presents objective
evidence that he was arrested when otherwise similarly situated individualsgaged in the
same sort of protected speech had not b&&n.”

Here, summary judgment on this claim is not appriate for thereasons explained in
Sectionll(D)(3)(a) above.First, here aregenuine issues of material fact regarding whether the
BRPD officers had probable causearresiPlaintiff for violating of La. R.S. 8 14:97 or any other
statute Thae are canpeting vievs of why Plaintiff was arrested,and the videos donot
conclusively establish what occurrethe videos before the Coulb show that Plaintiff was
engaged in protected speeefth BRPD officers in the miantes leading up to his arrest. A
reasomble jury could find that Plaintiff's protected speech was the reason he wsisdrre

Moreover, this case may fit the exception to therabableeause requirement announced
in Nieves'®’ Photographs and videos relien by both parties show numerous psters who were
in the same general location as Plaint well as some who are conclusively shown to be in the

roadway, that were not arrest€.A reasonable jury could conclude that the only difference

1941d. at I725.
195 Kokesh 422 F.Supp.3d at 1132 (citiljeves 139 S.Ct. at 1725).

191d. See also Simmons v. Fato. 2660297, 2020 WL 6053365, at n 2l Cir. Oct. 13, 2020) (noting thatieves
estblished as exception to the general rule that probable cause should...defakatany arrest claim.”)Ayala v.
AransasCounty 777 Fed Appx. 100, 107 n. 55thCir. July 2, 2019) (“The Supreme Court recently announced an
exception to the general notion that probable cause ordinarily defeetsliatory arrest claim: ‘when a plaintiff
present objective evidence that hasmarrested when otherwise similar sitdatelividuals not engaged in the same
sort of protected speech had not been.” (quotireyes).

997SeeR. Doc. 134, n.212 (discussiiieves.

198 See, e.gR. Docs. 1020- R. Doc. 10922; Plaintiff's video, manally filed as Exhibit 6; Ryan Kailath’s deo,
manually filed as Exhibit-2. See alsdahe officer’s videos, manually filed as Exhibit$5]1815.
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between Platiff and the protestors whwere not arrested is that Plaintiff was directing his
protectedspeech at the officersather than just present at the protest.

As there are genuine issues of material fact in disppgarding PlaintiffsMonell claim
basedon the underlying constitutional violation d¢iirst Amendment retaliatignsummary
judgment on this claim will bdenied.

d. Application to Plaintiff's As-Applied Challenge to La. R.S. §
14:97

Plaintiff challenged the constitutionality of La. R.S. 14:97 as applied toviarduly 9
arres.2® “Although litigants are permitted to raise bothaplied and [facial] challenges, the
lawfulness of the particular application of the law should ordinarily be decidet?f?&tlaintiff
has only asserted an-applied clallenge. “Asapplied challenges require a court to determine
whether a statute is administered unconstitutionally agajpett@ularplaintiff.” 291

In their Motion, Defendastargues that Plaintiff @asappliedclaim “fails as a matter of
law” because Platiff was “participating in the illegal act of obstructing the highway with the
[New Black Panther Party] group,” such that probable cause to arrest Plaintifbfating La.

R.S. § 14:97 existetf?

199 R, Doc. 30, 11 10408. Plaintiff claimsthat Defendants’ use of La. R.S. § 14:97 to arrest him “crinziesli
Plaintiff's exercise of his rights tededom of expression and assembly in public stré&bié further claims that, as
applied to him, La. R.S. § 14:97 is unconstitutional because itsifhaiires demonstrations, or picketing in the
roadway, sidewalk neutral ground, and other traditiongllyblic fora.®° Lastly, Plaintiff claims that Defendants’
use of La. R.S. 8 14:97 to arrest him “was unconstitutional and violated PliRitifit and Fourteenth Amendment
rights.”°

200Ry v. City of Monraed50 F.3d 245, 2556th Cir. 2020) (internal quations and citations omitted). “The facial/as
applied distinction merely goes to the breadth of the remedy employed because a fiemgecisaan argument for
the facial invalidation of a law, whereas araaglied challenge is an argument for the parer remedy of aapplied
invalidation.” Sonnier v. Crain613 F.3d 436, 45%th Cir. 2010),withdrawn in part 634 F.3d 7785th Cir. 201J).

201 Does #17 v. Abbott 345 F.Supp.3d 763, 773 (N.D. Tex. Nov. 19, 2IB).
202R, Doc. 1091, p. 26.
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Plaintiff arguesthat “[tlhe application by BRPD of La. R.S. 14:97 to criminaliaey
participation in the police protest is an unconstitutional use of 14:97, and constituiaiortal
against [Plaintiff] for exercise of his First Amendment righf8.Plaintiff's as-applied challenge
appears wholly derivative of hidaims that he was falsely arrested and retaliated against
exercising his First Amendment rights.

Having determinedhat factual dispu{gs) about the existence of probable cause preclude
summary judgmenas to Plaintiff's false arrest and First Amendment retaliation c|dmnshose
same reasons, summary judgmweiit be denied a® Plaintiff's asapplied claim.

[l Application to Plaintiff's State Law Claims

A. Violation of Free Expression Protection of Louisiana State Congtition

Plaintiff claims hat his July 9 arrest violated his rights under Article I, Section 7 of the
Louisiana Constitutiod%* Article I, Section 7 of the Louisiana Constitution states, “No law shall
curtail or restrain thtreedom of speech or of the press. Every person may speiak,and publish
his sentiments on any subject, but is responsible for abuse of that freddoiifin v. New
Orleans City the Easter District of Louisianaexplained:

Louisiana’s constitutional protection of frepeechmirrorsthat of the First
Amendnent. The Louisiana Supreme Court has stated that Louisiana’s
protection of free speech was designed to serve the same purpose as the
federal constitution. Accordingly, courts have held that phdicial

determination of a claim brought pursuant to thealpelr sections of the

federalconstitutionis applicable to Article 1, sections 7 an@f8he state

constitution?%®

203R. Doc. 134, pp. 443.
204R. Doc. 30, 11 12427.

205No. 121307, 2015 WL 10713690, at *5 (E.D. La. Jan. 14, 2015) (international quotations dgiod<itenitted).
See also Heaney v. Robe@é4 F.3d 795, 802 n.Bth Cir. 2017).
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In the Motion, Defendantargue that Plaintiff's viation of free expression claim is
“wholly undeveloped and unsupportet®The premiseunderlying Defendants’ argument is that
Plaintiff's arrest and purported deprivation of rights occurred because BRPDrsffiad
“reasonable probable cause that he wasngitting statutory violations 27 Plaintiff counterghat
none of the BRPD officers wharrested Plaintiff “were able to testify that thayserved him
violate a law’?°® suchthat a reasonable jury could conclude that he was arrested because
Defendants wated to prevent him from protestii®}.

Summary judgment will be denied on this claimtloe same reasossimmary judgment
isinappropriate on Plaintiff's false arrestdFirst Amendment retaliatioclaim, as well as his as
applied constitutionality claim.

B. Violation of Right to Privacy, Right to be Left Alone, and Rights of the
Accused

Plairtiff claims that because he was arrested “without probable cause” and not “pfomptly
informed of his rights, Defendants violated his rights under Article I, Sections 5 andti@ of
LouisianaConstitution?'°

“Under Louisianaaw, theright of privacy enconpasses four different interests: (1) the

appropriation of an individuad name or likeness for the use or benefit of the defendant; (2) an

205R. Doc. 1091, p. 29.
207 |d.

208R. Doc. 134, pp. 448.
209 |d

210R. Doc. 30, 11 12831. Article |, Section 5 of the Louisiana Constitution states, in part, “Evergrpshall be
secure in his person, property, communications, houses, papersfeamts &jainst unreasonable searches, seizures,
or invasions of privacy...Any person adversely affected by a search or seizure conductediamwabthis Section
shall have standing to raise its illegality in the appropriate court.” Likewessio® 13 tates, in part, “When any
persm has been arrested or detained in connection with the investigation or canroisany offense, he shall be
advised fully of the reason for his arrest or detention, his right to resitai, his right against self incrimation, his

right to the asstance of counsel and, if indigent, his right to court appointed counsel.”
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unreasonable intrusion upon the plaingifphysical solitude or seclusion; (3) publicity which
unreasonably places the plaintiff in a false light before the public; and (4) unreaspuoblt
disclosure of private factg!! The right to privacy in Louisiana has been describethasright

to be let alone” and “theght to an inviolate personality?*? Invasion of privacy is an intentional
tort, which “occursvhen the defendarst conduct is “unreasonable aseriously interferes with
the plaintiffs privacy interest.?'3

In the Motion, Defendants argue that the existence of probable cause to amgiét lBlai
violating La. R.S. 8§ 14:97 “negates the State law claim for violation of the right of privasg (fal
arrest) as alleged in Count Ten of the [P]laintiff's complaftit.”

Plaintiff does not address Defendants’ argument regarti@giolation of his right of
privacy and rights of the accused claims in his Opposffivindeed, Plaintiff's Opposition
contains no mention of or references to Article |, Section 5 or Section 13 of the Louisiana
Constitution nor does it mentioror contain any argument, supported by eviderafehow
Plaintiff's right to privacyor rights of he accused were violated by Defendats.

Plaintiff has abandoned his invasion of privacy and violation of the rights of the accused

claims, as asseetlin Count 10 of hiComplaint because he failed tgppose or address them in

211 pinero v. Jackson Hewitt Tax Serv. 894 F. Supp. 2d 710, 721 (E.D. La. 2009) (ci@mellman v. Discount
Zone Gas StatioNo. 07496, (La. App5 Cir. Dec. 27, 2007), 975 So.2d 44, 47; dadbert v. Crowley PosSignal,
Inc.,375 So0.2d 1386, 13889 (La.1979). Plaintiff has not specified which of the four interests he cleamsiolated
by Defendants.

212d. (quotingJaubert 375 So.2d at 138@nternal citations omitted)).
2131d. (quotingJaubert 375 So.2d at 1389).

214R. Doc. 1091, pp. 1920.

2153ee, generallyR. Doc. 1341.

216 Id
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his Opposition to Defendants’ Motidh’ Summary judgment is granted to these claimsnd
they will bedismissed with prejudice.

C. Tort Claims — Assault, Battery, False Imprisonment, Intentionallnfliction of
Emotion Distress, and Negligent Injury

Plaintiff asserts aegligence @im and ahost of intentional tort claims under Louisiana
law, including assault, batter false imprisonment, and intentaninfliction of emotional
distress*!8

Plaintiff's assault, battery, false imprisoani and negligent injus}® claims are
essentially state law corollaries of his § 1983 claims for false arrestxaedsese force. Under
Louisiana law, a battgrs “the intentional use of force or violence upon the person of another,”
while an assault is “an attempt to commit a batterythe intentional placing of another in
reasonable apprehension of receiving a batt&'ikewise, “[tlhe Louisiana tort of false
imprisonmentonsists of two elements: (1) detention of the person; and (2) the lawfulness of the

detention.?2! The basis for these clainmsliouisiana Civil Code article 23%%?

217See, e.gHarris v. Labor Finders International, IncNo. 17692, 2019 WL 407396, at *7 and n. 69 (M.D. Lan.Ja
31, 2019). “The law iglear that ‘failure to address a claim in response to a defésdammary judgment motion
constitutes abandonment of the claital’at n.69, quotingyalenzav. WalMart Stores, InG.No. 162469, 2016 WL
7407178, at * 4 (E.D. La. Dec. 22, 2016) (quofifeja v. City of Houstar276 F.3d 659, 6789 (5th Cir. 2001)).

218R. Doc. 30, 11 13235.

219 The parties both discuss Plaintiff's Negligent Injury claim [Rc. 30, 1 14852) in conjunction with their
respective discussions Blaintiff's battery and false imprisonment claingee, e.g.R. Doc. 1091, pp. 2829; R.
Doc. 134, pp. 4%0. Accordingly, the Court will give it the same treatment and will not discuspatatdy from
those claims.

220 Barnes v. McQueerNo. 142326, 2016 WL 872110, at *12 ams.167168 (E.D. La. Mar. 7, 2016) (citations
omitted).See alsd.a. R.S. 8§ 14:33, 14:36.

221 Huval v. Louisiana State Univ. Police Dgpto. 16553, 2018 WL 1095559, at * (M.D. La. Feb. 28, 2018) (citing
Kennedy v. Sheriff of East Baton Rou@@5 So.2d 80 (La. 2006)).

222| a. C.C. art. 2315 states, in part, “Every act whatever of man that causegedaraother obliges him by whose
fault it happened to repair it.”
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However,"“[i]f an officer has probable cause for an arrest, they are not liable for false
imprisonment.223 Further, when “police lawfully arrest someone, [they] commiataely if they
useexcessive force??* Because these claims turn on whether probable cause existed to arrest
Plaintiff and/or whether Plaintiff was subjected to excessive force durghgrhest, summary
judgmentwill be denied as to these claims for thagens explainedove.

To prevail onhis intentional infliction of emotional distress claim, Plaintiff mpetve
“(1) that the conduct of the defendant was extreme and outrageous; (2) that the emistiasal
suffered by the plaintiff was severe; and (3) thatdéendant desired to inflict severe emotional
distress or knew that severe emotional distress would be certain or subgtaettaih to result
from his conduct.??>“Extreme and outrageous conduct includes conduct that is ‘so outrageous in
character, ad so extreme in degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious and utterly intolerable in a civilized commuidf@ut, “[l] iability does
not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other
trivialities.”??’

Here,there are disputes afaterial fact that preclude summary judgment. First, there is a
factual dispute about whether Officers Neyland and Thomas, or any other BRPD offingeaged
in extreme and outrageous conductsiiyking and beating Plaintiff. Plaintiff claintbat he did

not violate the law and did not resist the officers attempting to arrest him, but thedshe

223Huval, 2018 WL 1095559, at *9 (citinlcMasters v. Dep’t oPolice, 20130348 (La. App. &£ir. May 15, 2015);
172 So0.3d 105, 116)). Indeed, “probable cause to arrest ‘is an absolute defensddainaayainst police officers for
wrongful arrest, false imprisonment, or malicious prosecutigltMasters 172 So.3d at16-17.

224Huval, 2018 WL 1095559, at *9 (citingyle v. City of New Orlean853 So.2d 969, 353 (La. 1977)).

225\White v. Monsanto Cp585 So0.2d 1205, 1209 (La. 199%ge alsdduval, 2018 WL 1095559, at * 10jlorice V.
Hosp. Serv. Dist. #3130 F. Supp. 382, 21314 (E.D. La. 209).

226 Huval, 2018 WL 1095559, at *10 (quotinghitg 585 So.2d at 1209).
227\Whitg 585 So.2d at 1209.
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nonetheless forced onto the ground and hit, choked, and behieh, if true, would be eréme
and outrageous conduct because “it would evince wanton and needlesg¥Bezdnd, there is

a factual éspute aboutvhether Plaitiff suffered severe emotional distress. Plaintiff testified that
he sufferedsome psychological issues that may have resulted from his July 9 Arreasonable
jury could concluddhat Plaintiff sufferedsevere emotional digss Finally, there is dactual
dispute regarding whether the BRPD officgesired to inflict emotional distress andkoew that

it wassubstatially certainto result from their actionsAccordingly, Defendants’ Motiowill be
denied as it relates to Plaintiff’'s claim for intentional inflection of emaiidistress.

D. Abuse of Process

Plaintiff asserts a state law claim for abuse of processl lmsBefendants’ use of “printed
boilerplate affidavitdo manufacture probable cause” and use of a “false, misleading, or otherwise
deficient arrest report related to Plaintiff's arre€f”

“The essential elements of a cause of action for abuse of process are (1) the existence of an
ulterior purpose; and (2) a willful act in the use of the process not in the regulamutimsetthe
proceeding.2*° “The precise inquiry involves the misuse of a process already issued whereby a
party attempts to obtain somesult not proper under the la?® Importantly, “[t]he tort of abuse

of process involves the malicious use of a legal praagssthe process has been institutéef.”

228 Huval, 2018 WL 1095559, at *10
229R. Doc. 30, 11 13640.

20 Duboue v. City of New Orlean809 F.2d 129, 1325th Cir. 1990) (@ations omitted).See also Swoboda v.
Manders No.14-19, 2016 WL 1611477, at *4 (M.D. La. Apr. 21, 2016).

231 Id

2321d. See also McNeil v. Carusblo. 171688, 2019 WL 1435831, at *5 (M.D. La. Mar. 29, 2019) (“The tort [of
abuse of process] must involveetimalicious use of legal process after a process has been instituted (citéttie)ym
Swoboda2016 WL 1611477, at *4;andrum v. HutchinsgriNo. 12431, 2013 WL 230373, at *1 (M.D. La. Jan. 22,
2013 (“Abuse involves misuse @irocess already legaligsued...”);Laitram Machinery, Inc. v. Carnitech A/884
F.Supp. 1074, 1086 (E.Da. 1995) (“Because [plaintiff'@buseof processlaim involves [defendahd] institution

of the lawsuit and not anything donafterthe lawsuitwas instituted, [defendd] is entitled to summary judgment as
a matter of law on thabuseof processlaim underDuboue”); Stark v. Eunice Superette, Ind57 So. 2d 291, 294
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In the Motion, Defendants arguéhat summary judgment on this claim is appropriate
becase Plaintiff has produced “no evidence to suggest BRPD officeed templates for a
malicious purpose?®?

Plaintiff argueghatthe “ulterior motive” behind Defendants’ use of “grented affidavits
of probable cause” is “presumelécause such affidasitvere used for an “irregular purpogé?”
Plaintiff claims thatbased on th&mproper” use of the prgprinted affidavits of prbable cause,

“a jury couldfind that defendants intended to take protesters tavjtilout having to bother to
verify that theravas alegal justification for each arrest made™

Although the parties each recited the elements of an abuse of process cldiar, neit
addressed whether there has baémalicious use of a legal procesfter the process has been
instituted.”In Duboue a plaintiff who claims he was wrongfully arrested sued a police officer and
the City of New Orleans, asserting federal atate claims, including abuse of proc&$A jury
awarded the plaintiff $25,000 on his abuse of process claim. The defendants appealegl, and t
Fifth Circuit reversedhe jury’'s awardand dismissed Plaintiff’'s abuse of procelssm againsthe

police officer because, after the officer allegedly wrongfully arrest@dtgf, he did nothing to

(La. App. 3 Cir. 1984) (affirming trial coud ruling in favor of defendarfinding no abuseof proesswhere
“[nJowhere is there any suggestion that defendaatvner or employees misused the crimijpr@icessonce it was
instituted.”).

23R. Doc. 1091, pp. 2930.

23R, Doc. 134, pp. 489, quotingAlden v. LorningNo. 20040724 (La. App. 4 Cir. 5/4/05904 So.2d 24, 28 (citing
Umerska v. Katz477 So.2d 1252, 1256 (La. App. 4 Cir. 1985)).

2351d. at pp. 4849.

236909 F.2d 129. IDoboue a son stole a father's car and pawned the rimsutoile, the owner of an auparts
store. The father reported his tolen to police and eventually his car minus two wheels and jack were returned
However, the police continued looking for the wheels. Officer Logan located the stbkels at Dboue’s store and,

per police procegre, intended to obtain a signed “Pernuiago Search and Seizure” from the store owner or a search
warrant. uboue refused to sign the form, so the Officer Logan obtained a search warrant frgisteatea Officer
Logan returned to Gboue’s store with aigned search warrant, and they seibedstolen wheels and arrested Duboue.
Duboue claimed the arrest was traumatic and caused problems in his life, and he sifécket and the City of New
Orleans.
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further the proces®’ In dismissing the alse of process clainthe Fifth Circuit explained,
“Officer Logan instituted the process [by arresting Doboled,did nothing further in carrying it
to its conclusion. Therefore, Officer Logan cannot be said to have abused the preceiss aft
institution.”238

Like Officer Logan inDoboue the BRPD officers who arrested Plaintiff instituted the
process when they arrested Plaintiff violating La. R.S. § 14:97 and used a-primted/form
affidavit of probable cause. Howeveais both parties admitye District Attorney for East Baton
Rouge Parish declined to prosecBtaintiff and other protestors for alleged violations of La. R.S.
8§ 14:972*° The charges against Plaintiff were dropped, and therémneagrocess” to be abused
after it was instituted byPlaintiff's arrest Because Plaintiff cammt show that any process,
including the use of prprinted affidavits of probable cause, was abusiter he was arrested,
summary judgment is appropriatelaintiff's claim for abuse of processll be dismissed with
prejudice.

e. Abuse of Rights

Plaintiff asserts a state law claim for abuse of rigfftThe abuse of rightsloctrine is a
civilian concept which is applied only in limited circumstanceg?*'“The doctrine applies only
when one of the following conditionsmset: (1) the predominant motive for exercise of the right

is to cause harm; (2) there is no legitimate motive for exercise of the right; (8)sexa the right

2371d. at p. 132.

238|d. at p. 132.

23R, Doc. 30, 1 9R. Doc. 1091, p. 4; R. Doc. 134, p. 28
240R. Doc. 30, 11 14147

241NV Corp. v. Pawan Hosp., LL®lo. 190605, 2020 WL 4012118, at *7 (W.D. La. June 30, 20&)ort and
recommendation adopted sub ndmlV Corp. v. Pawan Hosp., LLONo. 19-0605, 2020 WL 4011792 (W.D. La.
July 15, 2020) (citidons omitted).
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violates moral rules, goddith, or elementary fairness; or (4) exercise of the rightria furpose
other than that for which it was granted? “If a party has a legitimate and serious interest in
exercising a [legal] right, he may do so even if it causes harm to another. Howeartyf does
not have a legitimate and serious intereghim exercise of the right, and to do so would bring
unnecessary harm to another, the doctrine of abuse of rights will bar exercise of th&ifjnt
abuse of rights doctrine has been tenéd sparinglyy because®its application ‘renders
unenforceable aeis otherwise judicially protected rights** Although the abuse of rights
doctrine “typically applies in cases implicating contractual or property rights,” it han be
discussed in other contexts, includialeged “unreasonable and arbitrary exercisea[@blice
officer’s] discretion to arrest?*®

In the Motion, Defendants argue tlstmmary judgment is warranted because “Plaintiff
cannot satisfy any of [the] elements [of an abuse of rights claim] and all of tenegipresented
herein establisksthe @ntrary.?*® Plaintiff arguesin his Opposition that the “lack of probable
cause fo the arrest of [Plaintifflunder R.S. 14:97and Chief Dabadie’s order to “clear the
roadway” combinedwith the evidence submitted relating to saare, sufficient for a reamable
jury to find that “defendants exerctstheir right to arrest for purposegher tharfor which it was

granted.24

242|d. See also Morice430 F.Supp.3d at 213 (quotiijxon v. Iberia Surgical, L.L.C956 So. 2d 76, 81 (La. App.
2007) (internal quotation marks and citation omitted)).

243 Morice, 430 F.Supp.3d at 213 (quotiMpss. Mut. Life Ins. Co. v.dls, 549 So. 2d 826, 829 (La. 1989) (citation
omitted)).

244 |d. (quoting Truschinger v. Pak513 So. 2d 1151, 1154 (La. 19873ee also lll. Cent. Gulf R.R. Co. v. Intl
Harvester Co., 368 S0d21009, 101314 (La. 1979) (explaining origin of doctrine aratity of application).

245 Gee, e.gSchexnider v. Schexnidéto. 112148, 2014 WL 3899132, at*g (W.D. La. Aug. 8, 2014).
246R. Doc. 1091, pp. 36031.
247R. Doc. 134, p. 49.
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As explainedabove factual dispute exist regarding whether the BRPD officers had
probable cause to arrest Plaintiff and, relatediyether Plaintiff was arrested in retaliation for
exercising his First Amendment rights and criticizing police offiedrs., a purpose other than
for which the right to arrest was grantéebr the same reasgnBefendants’ motion summary
judgment as to IRintiff's abuse of rights claim will bdenied.

V. CONCLUSION

For the reasons set forth hereid, IS ORDERED that the Motion for Summary
Judgment*®filed by the City and the Mayois GRANTED IN PART AND DENIED IN PART .

Specifically, IT IS ORDERED that the following claims of Plaintiff Travis Day are
DISMISSED WITH PREJUDICE : (1) all claims against Mayor Sharon Weston Broome for
failure toprovide sufficient evidence that the Mayor had final policymaking authority over any of
the policies that aralleged to b the moving force behind any violation of Plaintiff's constitutional
rights and (2)all claimsof Monellliability premised or§a) custom or practice, 8aintiff has not
put forth sufficient evidence to show prior incideimt sufficient kind or number(b) ratification
liability , asPlaintiff has failed to show that this is the type of extreme situtiamich that theory
applies and (c)failure to train or supervise, &aintiff has notprovidedevidence to show prior
incidents in sufficient kind or number.

IT IS FURTHER ORDERED that, with respect to Plaintiff's claims under state law for
violation of his rights to privacy under Article 1, Section 5 of the Louisiana @otish and his
rights of the accused under Article I, Section 13 of the Louisiana Constitution, the Motion i
GRANTED, as Plaintiff failed to address Defendants’ Motion with respect to thasescin his

Opposition and thus, abandoned those claims.

248R. Doc. 109.
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IT IS FURTHER ORDERED that Defendat’'s Motion iSGRANTED as to Plaintiff's
abuse bprocesglaim as Plaintiff has failed to establish thay process was taken after Plaintiff
was arrestedPlaintiff's state lawclaims for violation of his rights under Article I, Section 5 and
Section 13 of the Louisiana Caditgtion, and based on abe of procesareDISMISSED WITH
PREJUDICE.

IT IS FURTHER ORDERED thatDefendant’s Motion i©®ENIED in all other respects.

Signed in Baton Rouge, Louisiana, on November 30, 2020.

ERIN WILDER -DOOMES
UNITED STATES MAGISTRATE JUDGE
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