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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

TRAVIS DAY CIVIL ACTION
VERSUS NO. 17-328-EWD
BATON ROUGE CITY CONSENT CASE
POLICE, ET AL.

RULING AND ORDER

Before the Couris the Motionto Exclude Testimony and Report of Defendants’ Expert
Witness(“Motion”),  filed by Travis Day (“Plaintiff’).Plaintiff seeks an order “barring’he City
of Baton Rouge/Parish of East Baton Rouge (the “City”) and Mayor Sharon Weston Broome, in
herofficial capacity (the “Mayor”) (collectively, “Defendantsfiom using the testimony or report
of their expert, Kerry Najolia“Najolia”), at trial. Defendant®oppose the MotioR.As set forth
below, the Motion is granted in part and denied in pdajolia will not be allowed to offer opinions
as to whether probable cause existed for Plaintiff's July 9, 2016 arrbst reasonableness of the
force utilized in effecting the arrest. The Cowill also sua spontexclude the opinions dbr.
Peter Kaskaregarding these issues for the same reafwih experts will be allowed to testify
as to the other topics stated in their reports.
l. BACKGROUND 3

Plaintiff's operative complaint alleges a municipal liability claim against Defendades u

1R. Doc. 1®.
2R. Doc. 119.

3 The Court has previously ruled on several motions,thnde Rulings contain more comprehensive factual and
procedural backgrounds, which are not relevant to this MdiieeR. Doc. 53 (Ruling on Motion to Stay Discovery),
R. Doc.89 (Ruling on EBRSO Defendants’ Motion to Dismiss), and R. d46.(Ruling onMotion for Summary
Judgment The Ruling on Motion for Summary Judgment dismisses all claims against the Mayor.
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Monell v. New York City Dept. of Social Servicks purported violations of 42 U.S.C. § 1983
and Louisiana state law claims arising from Plaintiff's arrest by several Bboge Police
Department (“BRPD”) officers on July 9, 2016 while Plaintiff and others wertesting in Baton
Rouge, Louisiana in the wake of the July 5, 2@blice-involvedshooting of Alton Sterling.
Specifically, Plaintiff alleges thatvhile he was lawfully protestindhe was arrestedithout
probable causecharged and detainddr violating La. R.S.8 14:97 (Simple Obstruction of a
Highway of Commerce), despiteverenteringthe roadway, and subjected to excessive férce
This is one of many lawsuits stemming from the Baton Rouge protests.

Both parties have identified law enforcement expess trial witnesse$ Plaintiff
challenges the admissibility dflajolia’s opinion testimony undebaubert v. Merrell Dow
Pharmaceutical, In¢.509 U.S. 579 (1993Kumho Tire Co. v. Carmichaeb26 U.S. 137 (1999),
and similar Fifth Circuit cas€sWhile Plaintiff does not appear to dispute that Najolia is an expert

in the area of law enforcement based on his qualifications, experience, anfréieiargues

4436 U.S. 658, 98 S.Ct. 2018 (1978).
5R. Doc. 1111-10, 14, 5564.

6 SeeR. Doc. 1062 (report of Defendants’ expert, Kerry Najolia) andCRc. 1063 (report of Plaintiff's expert, Dr.
Peter Kraska).

7 See, e.g. Knight v. Kirby Inland Marine In¢.482 F.3d 347 (5th Cir. 2007¢urtis v. M&S Petroleum, Inc174
F.3d 661 (5th Cir. 1999Moore v. Ashland Chem. Ind51 F.3d 269 (5th Cir. 1998)Vatkins v. Telsmith, Inc121
F.3d 984 (5th Cir. 1997).

8See, generallyR. Doc. 1061. See alsdd. at p. 10 (“[Defendants’] expert could well be qualified to provide opinions
in cases involving allegations of excessfaece or arrests without probable cause”). Further, Plairdfrences
several rulings of this Court regarding the admissibility of Najolia’s expeiti@sy (or portions thereyfdiscussing
Najolia’s qualificationsSee idat ns. 23 and 25 (discusgifiL) Harris v. City of Baton Roug&lo. 03640, 2005 WL
6009992 (M.D. La. Apr. 8, 2005) (finding that Najolia “is qualified to express opinigasding applicable training
and certification standards relating to the use of dogs in police work” but nothes“tedsonableness of the actions
of the police officer in making [an] arrest”; (Bage v. JenkindNo. 13368 2017 WL 2190064M.D. La. May 18,
2017 at R. Doc. 159, pp.-8 (noting that “Najolia is unquestionably a qualified expert in the arawoénforcement,
training and use of force” but excluding his testimony as to the reasonablenessfiokas attionsassuch opinion
would “be of little assistance to the jury in understanding the evidence or inmgdétshown resolution of the faal
guestion whether Defendants utilized force theregfterid (3)Haynes v. ParkerNo. 13818 (M.D. La. Mar. 16,
2017) at R. Doc. 101, p. 6(noting that Najolia is “admittedly ‘an overwhelmingly qualified expert in law
enforcement™ but excluding hispinion on the reasonableness of defendant’s use of force).
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that Najolia should not be permitterloffer expert testimony at trial because (1) Najolia is offering
legal conclusions-namely, as to the existence of probable cause and the reasonableness of the
force used to arrest Plaintiff“couched” as expert opinioh(2) Najolia’s opinions “contain]]
multiple factual and credibility determinations that usurp the juror’s role as simddact[,]"™°

and (3) Najolia’s opinion regarding the “Miami Model” is irrelevahSpecifically, Plaintiff
argues that, instead of basing his opinion upon persooall&dge relative to any aspect of the
events on July 9, or any particular methodology applied to those events, Najolia essentially
engages in a credibility determination and appears “to have credited only the fasertesl dxy

his client's employeesi.p., Defendants], ignoring that many of these facts are in disptite.”
Finally, Plaintiff argues that, as this Court has previously done, Najolia’s opinions anmibitgs
should be excluded because they are “unduly prejudicial” and/or will mislead thé jury.

In their Opposition, Defendants amgthat Najolids qualified based on his experience and
training to offer expert opiniorat trialas set forth in his rept. Further, Defendants contend that
Najolia’s report and testimony should not be excludediroited for several reasorté.First,
Defendants argue that Najolia was retained to rebut the opinion of PlaintpggsteDr. Kraska,
andthat Defendants “have not sought to introduce [Najolia’s] expert report into evideuose, t

[P]laintiffs request to strike any legal conclusion from the report is umnted.*®> Second,

°R. Doc. 1061, pp. 46.
101d. at pp. 68.
111d. at pp. 910.

21d. at p. 7. Further, Plaintiff notes that, while he referenced the videtaiotif’s arrest, Najolia qualifies his
statementnoting, “The trierof-fact will make the determination as to the weight of this video as it relatesto th
case.”ld. at p. 8. Similar qualification is lacking with respect to Najolia’s statement &wahdants’ testimony.

B1d. at p. 8See als®.8, supra
1 See, generallyR. Doc.119.

151d. at p.2-3. Rather, Defendants claim that Najolia’s report was “provided as pae dfscovery process pursuant
to [Fed. R. Civ. P. 26] and is not automatically qualified as admissibledt p.3. Likewise, Defendants argue that
the facts section, which Plaintiff finds objectionable, complied with Rule 2&usecit contains the “facts data
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Defendants contend that Najolia’s report and testimony should not be exbechkde Fed. R.
Evid. 704 allows expert testimony to embrace ultimate issued\ajutia “cannot opire on the
training, policies, and procedurevolving arrest and force used during the protests without
considering the surrounding circumstances and the reasonableness of Jueh atttsate issues
of fact and law] '® Third, Defendants distinguish tii@ageandHaynescases, noting that, unlike
here, Najolia’s testimony “was not offered to establish appropriate trainingy pmiotocols, and
use of force tactics” in those casésinally, Defendants argue that Plaintiff's expaido offers
opinions on ultimate legal and factual isstfes.
Il. LAW & ANALYSIS

A. Daubert/Kumho Evaluation of Admissibility of Expert Witnesses

Pursuant to Fed. R. Evid. 702:

A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expers scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) thetestimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts
of the case.

considerd [by Najolia] in forming his opinionsfd. at p. 5Because of this, Defendants suggestBaintiff's issues
with Najolia’s proposed testimony should be raised through “objections af &ra when these issuessa.” Id. at
pp. 35.

%1d. at pp. 34.
71d. at p. 4.

81d. (noting that Dr. Kraska “explicitly opines on page 5 ofrhigort ‘[m]y conclusion is similarHlaintiff's] arrest
was not based on probable causg...”
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Pursuant to its express terms, Rule 702 doesemder all expert testimony admissibl&urther,

even if the proposed expert testimony satisfies each of the elements sen fimthRule, the
testimony may still be excluded pursuant to the discretionary provisions oRF&vid. 403,

which allow a Court to “exclude relevant evidence if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues,
misleading the jury, undue delay, wasting time, or needlessly presenting cuenelatience.”

When aDaubertchallenge is made to the testimony of a proposed expert, a district court
may, but is not required, to hold a hearing at which the proffered opinion may be chaffenged.
When a hearing is not held, “a district court must still perform its gatekedpnugion by
performing some type @aubertinquiry.”2! “At a minimum, a district court must create a record
of its Daubertinquiry and ‘articulate its basis for admitting [@enying] expert testimony 22

The role of the trial court is to serve as the gatekeeper for expemdegtby making a
determination whether the expert opinion is reliable. As the Fifth Circuit hasreegblai

[W]hen expert testimony is offered, the trial judge must perform a screening
function to ensure that the expgeropinion is reliable and relevant to the
facts at issue in the case. Daubert went on to make “general observations”
intended to guide a district colgtevaluation of scientific evidenc&he
nonexclusive list includes “whether [a theory or technique] can be (and has
been) tested,” whether it “has been subjected to peer review and
publication,” the “known or potential rate of error,” and the “existence and
maintenance of standards controlling the techn&joperation,” as well as
“general acceptance.” The Court summarized:

The inquiry envisioned by Rule 702 is, we emphasize, a flexible one.

Its overarching subject is the scientific validity and thus the

evidentiary relevance and reliabil—of the principles that underlie
a proposed submission. The focus, of course, must be solely on

9 United States v. Scay693 F.2d 837, 844 (8th Cir. 1979).

20 Carlson v. Bioremedi Therapeutic Systems,, 1822 F.3d 194, 201 (5th Cir. 2016).
2d.

22d.
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principles and methodology, not on the conclusions that they
generate?

The cases followingauberthave expanded upon the listed factors and have expltiaethe
list is not allencompassing and that not every factor is required in everychskeed, courts
may look to other factors as wéMIn Fayard v. Tire Kingdom, In&® this Court explained:

The admissibility of expert testimony is governed by Federal Rule of
Evidence 702 andaubert which provide that the court serves as a
gatekeeper, ensuring all scientific testimony is relevant and reliable. This
gatekeeping role extends to all expert testimony, whether scientific or not.
Kumho Tire Co., Ltd. v. Carmicha&26 U.S. 137, 147 (1999). Under Rule
702, the court must consider three primary requirements in determining the
admissibility of expert testimony: 1) qualifications of the expert witness; 2)
relevance of the testimony; and 3) reliability of the principles and
methodology upon which the testimony is based.

This Court has broad discretion in deciding whether to admit expert opinion tesimony.
“Notwithstanding Daubert, the Court remains cognizant that ‘the rejection of expert
testimony is the exception and not the rufé. Further, as explained iscordill v. Louisville
Ladder Group., L.L.C?°
The Court notes that its role as a gatekeeper does not replace the traditional
adversary system and the place of the jury within the system. As the
Daubert Court noted, ‘[v]igorous crossxamination, presentation of

contrary evidence, and careful instruction on the burden of proof are the
traditional and appropriate means of attacking shaky but admissible

ZWatkins v. Telsmith, Inc121 F.3d 984, 9889 (5th Cir. 1997) (internal citations omitted).

24 See, e.g., General Electric Co. v. Joing22 U.S. 136, 143 (1997guy v. Crown Equipment CorB94 F.3d 320,
325 (5th Cir. 2004).

25 See General Electric Cdb22 U.S. at 146.
26No. 09171,2010 WL 3999011, *1 (M.D. La. Oct. 12, 2010)

2’See, e.g., General Electric ¢822 U.S. at 1389 (holding that an appellate court’s review of a trial court’s decision
to admit or exclude expert testimony un@aEubertis made under the abuse of discretion standakiiitking 121
F.3d at 988 (holding that “[d]istrict courts enjoy wide latitude in determining the aitbility of expert testimony”);
Hidden Oaks Ltdy. City of Austin 138 F.3d 1036, 1050 (5th Cir. 1998) (idl courts have ‘wide discretion’ in
deciding whether or not a particular witness qualifies as an expert under thd Redesaf Evidence”).

28 Johnson v. Samsung Electronics America,, |87 F.R.D. 161, 165 (E.D. La. 2011), citing Fed. R. Evid. 702
Advisory Committee Note (2000 amend.).

29No. 022565,2003 WL 2242798]at *3 (E.D. La. Oct. 24, 2003)



Case 3:17-cv-00328-EWD  Document 146 11/30/20 Page 7 of 15

evidence. The Fifth Circuit has added that, in determining the admissibility

of expet testimony, a district court must defer to “the jigyole as the
proper arbiter of disputes between conflicting opinions. As a general rule,
guestions relating to the bases and sources of an expert’s opinion affect the
weight to be assigned that opinicather than its admissibility and should

be left for the juris consideration.”

The Supreme Court has also recognized that not all expert opinion testimony can be
measured by the same exact standard. RatheDatkertanalysis is a “flexible” one, antihe
factors identified irDaubertmay or may not be pertinent in assessing reliability, depending on the
nature of the issue, the expsrparticular expertise and the subject of his testiméhin”that
vein, the Fifth Circuit has concluded that certain “soft sciences” involve $sadfy diminished
methodological precision” when compared to other scientific disciplines like matios and
engineering! The Fifth Circuitfurther explained:

In such instances, other indicia of reliability are considered ubaelert
including professional experience, education, training, and observations.
Because there are areas of expertise, such as the “social sciences in which
the research, theories and opinions cannot have the exactness of hard
science methodologies”, trial judges are given broad discretion to determine
“whetherDaubert’sspecific factors are, or are not, reasonable measures of
reliability in a particular cas&®

B. Application of Daubert/Kumho to Najolia’s Report and Testimony

Najolia’stestimonywill be excludedelative to(1) whether probable cause existed to arrest
Plaintiff on July 9, 2016 and (2) the purported “reasonablenes€rt#in BRPD officersactions
in utilizing force to arresPlaintiff on July 9, 2016n preparing his expert report, Najoleviewed

numerous materials, including photographs, videos, deposition transcripts, training documents, the

July 9, 2016 incident report aratfidavit of probable cause relating to PlaintBiRPD General

30 Kumhgq 526 U.S. at 150.

31 United States v. Simmaqm&70 F.3d 1115, 1123 (5th Cir. 2006) (quotilamson v. Eveleth Taconite C30 F.3d
1287,1297 (8th Cir. 1997)).

32]d. at 1123(citing Kumhq 526 U.S. at 153)
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Orders, and other documertsBased on his review of those matesjatombined with his
experience and traing, Najdia ses forth his view of the facts and expresses several opinions
aboutthe events that occurred on July 9, 2016, including Plaintiff's attéshong other things,
Najolia’s opinions include (Ithat, based on the totality of the circumstances, BRPD officers had
probable cause to arrest Plaintifider La. R.S. § 14:97 anther statutebecausdlaintiff “was
impeding the flow of traffic in the 9000 block of Airline Highway along with many other
protestors3® and(2) that, based on the totality of the circumstanttesforce used by thBRPD
officerswho arrestdPlaintiff wasreasonable jtstified, authorized, [and] necessary,” dugant,

to Plaintiff acting in a “resistant manner” and refusing to submit to a “lawfubtaii®

33 See, e.gR. Doc. 1062, pp. 34 (materials reviewed).
341d. at pp. 49 (case facts) and pp-13 (opinion).

35 The Court has combined and summarized Najolia’s opinions regarding the existgobable caus&ee, e.g.

R. Doc.106-2, pp. 16812 (opining (a) “There hasbeenno evidence presented that any law enforcement officers
obstructed any lawful assemblyattwere followingpolicecommands and not violating any laws”; (b) “Police Officers
are authorized to effect an arrepbnhaving probable cause based on the totafitii@circumstance’s (c) “[Plaintiff]

was impeding the flow of traffic in the 9000 block of Airline Highway along with many pgoogedl). by joining and
supporting a group of unlawful protestors stretched across the highway and 2) stattdmthe twofoot shoulder

of a major highway that has a posted speed limit of 50 mph with hednigwar traffic”; (d) “Baton Rouge Police
Officers commanded all of the protestors to claaline Highway. Failure to do so would result in arrest”; (e)
“[Plaintiff] failed to comply to the Baton Rouge Police Department’s lawful iagl€f) “[Plaintiff] was placed under
arrest based on the violation of the elements of LRS 14:97 relative to Sibmgitei€ion of a Highway of Commerce.

In addition, [Plaintiff] also violated the elements of LRS 14:100.1 ra&atd Obstructing Public Passages, LRS
14:329.3elative to Failure to Disperse, LRS 14:329.2 relativéniditing a Riot, as defined LRS 14:329Hiot”; (g)

“The evidence clearly shows that the protestors who were lawfully demonstratiegalieered to continue to
assemble without interruption bylp®”; (h) “ Additional and continuous verbal commands were directed to protestors
to clear the roadway or face arrest”; (i) “After several unsuccessful attemigts Ipedan to arrest theotestersvho

were in violation of the \&”; and (j)“No departmental disciplinary or state/federal criminal action for false arrest or
excessive force was warranted against the officers involved in [Plaindiffsst”).

3¢ The Court has combined and summarized Najolia’s opinions regarding the use of fdPtaintiff. See, e.g.R.

Doc. 1062, pp. 10- 13 (opining (a) “Police Officers are authorized to effect an arrest upon having probable cause
based on the totality of the circumstances”; (b) “[Plaintiff] failed to compipé Baton Rouge Police Departrtien
lawful orders”;(c) “At some point, [Plaintiff] was pushed out of the way by officers as thene effecting an arrest

in the same area”; (d) “[Plaintiff] responded in a resistant manner byrgfttsmove away (Video DeSalvo Protest
7/9/16 at 1:51)";(e) “[Plaintiff] also gave resistance during Officer Thomas’ efddt escort while walking and
standing up. (Video ME57056 (5) @ 0:43 sec9hd§) “Any resistance offered by [Plaintiff] to Officer Neyland and
the other officers when they approachedeféect the arrest would be overcome and controlled as soon as possible.
The tactics used by Officer Neyland and the other officers were accordingrtordieng. Techniques maximizing
safety of all person involved (including tberpetratofPlaintiff]) were utilized [Plaintiff] was directed to a prone
position and quickly moved to a safer are@);, “Once [Plaintiff] was secured by Officers, he was then handcuffed
[and] was transported to the Correctional Center for booking...”; (h) “In my opibas@ on the totality of the
circumstances, Officer Neyland and the other officers’ use of force weikeflisauthorized, necessary and in
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While Najolia isaqualified expert in law enforcement, his opini@msprobable ause and
the reasonablenesstbi force used by the BRPD officers when arresting Plaiatéginherently
unreliable to the extent they rely on video and photographic eviaénich has been determined
by the Court to be inconclusivé Although he has no personal knowledge relative to Plaintiff's
July 9 arrestNajoliaessentially egages in a credibility determinati@md appears to accept,
toto, Defendants’ version of event$ After making those credibility determinations, Najolia
concludes that on July 9, Plaintiff in fact stepped into the roadway and “impeded the flow of
traffic” in violation of La. R.S. § 14:97; “failed to comply [with BRPD’s] law orders”; gacted
in a resstant mannerafter being “pushed” bBRPD officersand then again when thajtempted
to arrest hint® Having arrived at teseconclusion®f fact, Najolia then rendeopinionsregarding
the ultimate issuein the case. Specifically, Najolia conclud@$ that Defendants had probable
cause to and did arrest Plaintiff for violating La. R.S. § 14°@nd (2)that, based on the “totality
of the circumstancesthe use of force by “[BRPD] Officer Neylamahdthe other officer[s]...were

justified, authorized, necessary and in accordance with policy, procedures and prétocols.”

accordance with policy, procedures and protocols..."N@ departmental disciplinary or state/federal criminal action
for false arrest or excessive force was warranted against the officers iniro[Ridintiff's] arres”; and (j) “If the
trier of fact determines that force was used after [Plaintiff] was handcaffeédho longer resisting arrest, then that
force would @ unauthorized)®

37SeeR. Doc. 145pp. 78, 32, 35 & 37Conclusions based on video evidence submitted by the parties are inherently
unreliable as that evidence is too inconclusive to establish either party’s vergweentd. Grahamv. Dallas Area
Rapid Transit288 F.Supp.3d 711, 731 (N.D. Tex. Dec. 28, 2017)

38 Although Najolia includes in his report portions of Plaintiff's version of the fast®snding Plaintiff's arrest, he
discounts Plaintiff's version of those events without explanaSee, e.gR. Doc. 1062, p. 13 (“If the trier of fact
determineghat force was used after [Plaintiff] was handcuffed and no longer ngsatiest, then that force would
beunauthorized.”)

39 Seens34-35, supra

40 R. Doc. 1062, pp. 1613. Najolia also concluded that BRPD officers had probable cause to arrest Ptamtif
violation several other Louisiana statutes, although Plaintiff was not arresthdrged with those violationSeed.

at p. 11 (referencing La. R.S. 14:108-Obstructing Public Passages, La. R.S. § 14:3284&lure to Disperseand
La. R.S. 8§14:329.2—Inciting a Riot).

4d. at p. 13.
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Najolia’s proposed testimonyegardingthe foregoing does not meet the test for the
allowance of expert opinion evidence. As noted above, Fed. R. Evid. 702 allows for the
introduction of such evidence when “the exjmerscientific, technical, or other specialized
knowledgewill help the trier of fact to understand the evidence or to determine a fact in”issue
(Emphasis addedNotwithstanding his qualificationg the area of law enforcement, trainiagd
use-offorce, his opinios as to the existence of probable cause thedeasonableness difie
BRPD’s use of force on Plaintiff aneonetheless unreliable becaubey donot applyany
particular analysis or methodology to the July 9 incidrritmerely accept one of two contested
factual versions in this case. The Court fails to see how this will assistrihie junderstanding
the evidence or in reaching its own resolution of the factual quesaspscially ina case, like
this one, where multiple videos and photographs depioe otthe events of July,%nd each side
believes the evidence supports its version of those eWajtdia is not in a better position, despite
his law enforcement expertise, to opine as to whether the evidence establislaédeprabse
and/or excessive forceln simply accepting Defendantversion of the facts, Najolia report
artificially bolsters and potentially elevates Defendamersion without any apparent basis for
such enhanced credibility. This presents the type of danger that the gatekeepiiug fohct
Daubertis intended to alleviate,e., the danger that the purported expert testimony will receive
unwarranted weight anglill encourage théactfinderto give more weight to one sigecontention
than is warranted

While the issues with the facts upon which Najolia relies to reach his conclosgmbe
properlyaddressed through cresgamination Najolia’s opinions regardingrpbable cause and

excessive force alsgo beyond “embracing” ultimate issueflaw andfact*? and insteadffer

42Fed. R. Evid. 704 (“An opinion is not objectionable just because it embracesrataiissue.”)See als&Goodman
v. Harris County 571 F.3d 388, 399 (5th Cir. 2009).

10
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“ultimate legal conclusionsfor which “[t]he judge is the source of law and the only experteed
by ajury.”*® Although the Fifth Circuit has explained that Rule 704 “abolishegéreserule
against testimony regarding ultimate issues of facturts must remain vigilant against the
admission of legal conclusions, and an expert withess may not substitute for the cougingchar
the jury regarding the applicable I&* Whether probable cause existed at the tinfelaintiff's
arrestis anultimate questiorfior the jury to decidé® So too is theeasonableness of the officers

actions in arresting and using force on Plairffiff.

43 Manton v. StrainNo. 09339, 2010 WL 4364480, aP{E.D. La. Oct. 21, 201QQuotingBodzin v. City of Dallas

768 F.2d 722, 725 (5th Cir. 1995%eealso Hayward v. LandryNo. 02927, 2006 WL 8432349, at *1 (M.D. La.

Aug. 3, 2006) éxplaining thaexpert testimony on “ultimate questions of law is not favored” and fiffia¢ ‘distinction
between ultimate facts and ultimate questions of law is important because tgstiimdtimate factual questions aids

the jury in reaching a verdict while testimony which articulates and appliesékentdaw...circumvents th@ury's
decisionmaking function by tellinghem how to decide the case,” and referencing numerous cases where “federal
circuits have held that an expert withess may not give an opinion on ultimate istaes ¢hternal quotations and
citations omitted)) Tolan v. City of BellaireNo. 091324, 2015 WL 12765413, at (S.D. Tex.gA@7, 2015)noting

that both sides are “correct” in arguing that “the other’s exggrhot providepinions on purely legal issues, and
precludng both experts from offering legal conclusion opinions” at trial).

44 Manton,2010 WL 4364480, at *2 (quotirignited States v. Miltarb55 F.2d 1198, 120®th Cir. 1977)).

4 SeeGraham v. Dallas Area Rapid Trans288 F.Supp.3d 711730-32 (N.D. Tex. De. 28, 2017) éxcluding
defendants’ law enforcement expédpinions (a)that"any officer in the samer similarcircumstances as Defendant
Officers could reasonably belie probable cause existedihd (b) that “the totality of the circumstances, including the
video of the incident andonductof [plaintiff], could lead any officer in the same or similar circumstancéelieve
probalte cause dsted to arrest [plaintifffunder Fed. R. Evid. 70Daubert andKkuhmq because the expertepors
were“ridded with legal conclusions concerning probable causd,hdt “prefaceftheir] conclusionswith the legal
standards for probable causeitl shot “address whethdthey] had sufficient facts to rehdtheir] conclusions or
discuss procedures or methodologrethearea of policing including those employed in the course of making a lawful
arrest,” and acceetl“carte blantie the Officers’ version of the facts while labeling [plaintiff's] versiortaevents

as merely ‘allegations’ or ‘claims,” whiclimplies his version is open to challenge, debate, or doubt,” among other
reasons.)See alsdHayward 2006 WL 8432349, at *3 (precluding plaintiff's expert from “giving any testimony on
the issue of mbable causé which is a statement of a legal conclugjoManton 2010 WL 4364480 (excluding
plaintiff's law enforcement expeftom testifying at trial about probable cause and other issues)

46 See Graham288 F.Supp.3dt 730-32 (excluding defendants’ law enforcement expestsiniors (a)that ‘the
Defendant Officers’ use of force was reasonable, necessary, and only toetiod fexce necessary to accomplish a
legitimate police objective and overcome [plaintiff's] visleesistanceand (b) that any officer in the same or similar
circumstances as [Defendant Officers] could reasonablgvieethat [his o her] use of force was reasonable,
necessary, and only the level needed and could have acted in the same omsimikar as [Defendant Officers]”
underFed. R. Evid. 702Daubert andKuhmq because the expertepots were“ridded with legal conclusions
concerning..use of forcg did not “prefacetheir] condusions with the legal standards fause of forcg' did not
“address whethdthey] had sufficient facts to reagtheir] conclusions or discuss procedures or methodologies in the
area of policing including those employed...in determining whether the use of fasaexeessive on a continuum of
force” and accefed“carte blanchethe Officers’ version of the facts while labeling [plaintiff's] version of tieats
as merely ‘allegations’ or ‘claims,’ which implies his version is open to afgeledebate, or doubt,” among other
reasons.)See alsRenfroe v. Pdter, 974 F.3d 594598 (5th Cir. 2020) lfolding that it is “error to allow expert
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Accordingly, the testimony of Najolia relative tthe legal conclusian of (1) whether
BRPD officers had probable cause to arrest Plajntiluding whether Plaintiff in fact violated
La. R.S. 8§ 14:97 (or other statutejd (2) the reasonablenesstleé BRPD officers actions in
arresting Plaintiff, including whether the force use was excessive or necagfiangt reliably
assist the jury in resolvingéBecontested issis®f law and factn this case andill be exéuded?’
Further, although nanotion is before the Couft Plaintiff's expert, Dr. Kraska opinions on

these issues will also be excludedthesamereasong?® These opinions will not assist the trier of

testimony on whether an officer used unreasonable force,” and affirming distidiscexclusion on summary
judgment oplaintiff's experts report opining that the officer“use of deadly force...was unnecessamgobjectively
unreasonabland...violated wellestablished law enforcement use of force training and standards and was a greater
level of force than any other reasonable officer would have used under the samigaocscumstances...”)J.S. v.
Williams 343 F.3d 423435(5th Cir. 2003) (finding that district cougtred by admitting an officer’s testimony about
the reasonableness of another officer's use of faree ghooting] becausdRule 704(a) does not allow witness to
give legal conclusions” and “[rleasonablengsisan officer's use of force] under the Fourth Amendment or Due
Process Clause is a legal conclusion.” (internal citations onjittieeéhman v. LeichliterNo. 031432, 2004 WL
5482307, at2-4 (W.D. La. Nov. 30, 2004{restricting experts’ testimony to be offered at trial dfteding that expert
testimony on whether an officer’s use of force was “objectively reasonablethedetality of the circumstances will
not provide meaningful assistanto the jury” becaudg) “[a] jury isfully capable of considering the circumstances
and making a determination as to whether the use of forceeasgnable under the circumstances” and (2) “[t]here
is a real danger that the jury could end up believing that the ultimate issues beferghiaathe expersays they
are.”); Tolan v. City of BellaireNo. 091324, 2015 WL 12765413, aB{S.D. Tex. Aug. 28, 2015)Clearly, expert
opinions as to the reasonableness of a police officer's use of force are obfgetiand inadmissible legal
condusions.” (citations omitted)But cf.Hayward 2006 WL 8432349, at *2 (explaining (1) that “[u]nlike the issue
of probable cause, expert withesses may be used in excessive force cases” stenchytéwould assist the lay
juror” and (2) that expert tstimony in “bare hands” casesas opposed to those involviritpandcuffs, a gun, a
slapjack, mace, or some other teel‘might not be helpful” to a lay jurdrecause “[m]jost individuals have been in a
physical altercation at one point in their lives, be ibtlyh horseplay or something more serjboasmd permitting
plaintiffs’ expert to testify abouvhether excessive force was used against plaintiff, given that the “allegediexcess
force in the case at bfire., the negligent use of handcuffeyolves mae than the use of ‘bare hand}.”

47 See Harrig 2005 WL 6009992M.D. La. April 8, 2005) (disallowing testimony by Kerry Najolia “concerning the
reasonableness of the actions of the police officer in making [an] ar@k#uvin v. Sheriff Harry Lee defferson
Parish, 2000 WL 1537988 (E.D. La. Oct. 16, 2000) (granting plaintiff's motion in limine “to excludedtiraday
and report of purported expert Kerry Najolia” after defendants edvise court that they would not oppose the
motion).

48 SeeGraham 288 F.Supp.3d at 729 n.9 (“As numerous courts have recognized, while ndvamntgised any
Daubertchallenges, the court has authority to raise its consemspontdo fulfill its unique gatekeeping function
and ensure the integrity of the joidl process (citations omitted)).

49 SeeR. Doc. 1063. The Court has reviewed Dr. Kraska’s report and, in many ways, it is the convergelaNa
report. Dr. Kraska appears to adoipt,toto, Plaintiff's version of events, while discounting, witharny basis,
Defendants’ versiomfter this, Dr. Kraskapines on ultimatéactual and/ofegal issues and offers legal conclusions.
Specifically, heopines (1Yhat BRPD’s'policy decisions, policy failures, and training failures resulted irutiawful
arrest and use of excessive foegminst [Plaintiff] on June 9, 2016 [sic],” (B)at “[t]he suspension of BRPD’s use

of force policy in the field, such thatotestors not showing resistance, such as [Plaintiff], were subjected to take
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fact, as the jury will be more than capable of listening to witness testimony and mia&ing t
necessary credibility determinatignseviewing the photographic and video evidence and
assigning it the appropriate weight, and reaching its own conclusions regarding the wdsoege i
in this case.

However, unlike thelaintiffs in theGageandHaynescases relied on by Plaintiff, Plaintiff
hereis not apro selitigant, is represented by counsahd has retained his own exptrtoffer
opinion testimony at trial@utvarious law enforcement issues. As such, the parties are reminded
that“[w]hether an opinion can be viewed as a legal conclusion...depends in large part upon the
question asked?® “Direct questions about the reasonableness of a defendatitasmay yield
impermissible legal conclusioopinions, while hypothetical or abstract questions may %ot.”
Thus, while both experts are precluded from offering legal conclusion opinions, it is nasgethele
incumbent on “each side to contemporaneously object at trial to any questiomayhalicit a
legal conclusion opinion.”

Notwithstanding the foregoing, th&ourt finds from a review of Najolia report as well

as Dr. Kraska’s reparthat the parties intend to elicit testimony from these witnesggsding

down and other useof force..,” (3) that BRPD’s “failures of training and supervision resultea mmass arrest which
includedthe false arrest and use of excessive fagainst [Plaintiff],” (4) that “[i]t is unlikely that [Plaintiff] was
targeted and arrested for obstructing a roadway,” as the “video evidence,” whitkefimitive,” shows that Plaintiff
“was standing next to the road, not in the road, during the protest and when his arrest uted &xgrthaPlaintiff's
“arrest was not based on probable cause frobsevations of [Plaintiff ] breaking the lay (6) that, in violation of
BRPD policies, BRPD officers “approached [Plaintiff] from behimaljed him to the ground violentlgnd then four
other officers...joined a ‘scrumvhere a knee was pressed into [Plairgjfhieck ..violat[ing] nearly all major aspects
of BRPD’s own usef-force polices’ and(7) that BRPD “arrest[ed] [Plaintiffjvithout probable cauesfor violating

La. RS. 14:97[.] Id. at pp. 17 (emphasis added)Although opposite of Najolia’'s conclusions, Dr. Kraska's
conclusions suffer from the same infirmities. Nametyne of Dr. Kraska’s opinions are legal conclusions involving
ultimate issues in the cased preset the type of danger that the gatekeeping functiorDalibertis intended to
alleviate,i.e., the danger that the purported expert testimony will receive unwarranted weightlleencourage the
factfinder to give more weight to one side’s contenticamtis warrantedlhus, like Najolia, Dr. Kraska is precluded
from offering any testimony about the existence of probable cause and the reasonalblérefRPD officer’s
actions in arresting Plaintiff, including whether excessive force was used.

50 Tolan at *3 (citations omitted).

511d. (citations omitted).
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other relevant issues that will asdise jury. For example, based on his experience and training,
Najolia offers opinions on BRPD and POST trainnegjuiremerg, including whether certain
officers were current in their training; the “POST PEDA Principal M@déhreat assessmeént
and “incident classification,” in generahd as related to the July 2016 protéBRPD’s decision
to respond to the July 2016 protest by employing the Mobile Field Force, including whether such
decision is based on the “Miami Model” and/or represents “contempoeatypractices for crowd
control”; whether BRPD's training, procedures, protocols, and decisiefisct[] contemporary
law enforcement techniques consistent with other law enforcements ajemcés are “best
practices,’and the use of forgén geneal; among other thing®’ Likewise, Dr. Kraska, based on
his qualifications offers opinions orthe classificatiorand “categorization of public assembly,”
including the July 2016 protesBRPD’s decisionabout how responi the protests by using the
Mobile Field Force and “mass arrest,” including the effexft same onpublic protest and
protestors, in general and as related to the July 2016 protest; whether BRPEX®deiicluding
the use of the Mobile Field Forcepresent “policéest practic€s what “contempt of cop” is
the use of a “boiler plate” affidavit of probable cause; and the use of force irmlgansng other
things.The Court finds that Najolia and Dr. Kraska are qualified to offer these opinion$iesmed t
opinions are sufficiently reliable undBraubert relevantand will assist the jurin deciding the
ultimate issues in this casé@ccordingly, to the extent not excluded abotlee witneses’
testimony regairdg theseother relevant issues, aspegssed in their repaitshall be allowed at
trial.

II. CONCLUSION

Accordingly, based on the forgoing,

52R. Doc. 1062, pp.10-13.
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IT IS ORDERED that theMotion to Exclude Testimony and Report of Defendants’ Expert
Witness> filed by Plaintiff, isSGRANTED IN PART AND DENIED IN PART, such thatny
testimony by Defendants’ expert, Kerry Najobaall beexcludedas to(1) whether probable cause
existed to arrest Plaintiff on July 9, 2016 and (2) the purported “reasonableness” of deR&in B
officers’ actions in utilizing force to arrest Plaintiff on July 9, 2016,4hatl be allowed relative
to the other topics as stated in his report.

IT IS FURTHER ORDERED sua spontghat any testimony byPlaintiff's expert Dr.
Peter Kraskashall be excludd as to (1) whether probaldause existed to arrest Plaintiff on July
9, 2016 and (2) the purported “reasonableness” of certain BRPD officers’ antigiizing force

to arrest Plaintiff on July 9, 2016, but shall be allowed relative to the other topitedeakis his

report.
Signed in Baton Rouge, Louisiana, on November 30, 2020.
ERIN WILDER -DOOMES
UNITED STATES MAGISTRATE JUDGE
53R. Doc. 106.
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