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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA
MARIA OLGA ZAVALA CIVIL ACTION NO.
VERSUS 17-656-JWD-EWD
CITY OF BATON ROUGE, ET AL.

RULING AND ORDER

Before the Courarethreeopposedviotions to Compet filed by Maria Zavala (Plaintiff”)
against Defendant CorrectHealth Baton Rouge, LLC (“CorrectHealloi) the reasonshat
follow, the First Motion to Compél is granted in parthe Third® and Fourth Motionsto Compel
are denieds untimely
l. Background

Plaintiff's son, Louis Fano (“Fanoflied in February 2017 followingn apparent suicide
while incarcerated inthe East Baton Rouge Parish Prison (“EBRPP”Plaintiff alleges that
defendant&failed to protect Fano from harm and were delitsdyandifferent to his medical needs

in violation of 42 U.S.C. § 1983 Plaintiff's First Motion to Compélseeks an order compelling

1 A magistrate judge may “hear and determine”-dspositive pretrial motions pursuant 128 U.S.C. § 636(b)(1)(A)
“A motion to compel is a nondispositive, pretrial discovery motidmgle v. HebertNo. 15626, 2017 WL 2543822,
at *1 (M.D. La. June 12, 201¢)ting State Farm Mut. Auto. Ins. Co. v. Friedméalo. 982918,2002 WL 649417, at
*1 (N.D. Tex. Jan. 14, 200Zciting Castillo v. Frank 70 F.3d 382, 385 (5th Cir. 1995%eeTurner v. HaydenNo.
152282, 2016 WL 6993864, at *1 (W.D. La. Nov. 29, 2016)he decision by Magistrate Hornsby to deny Tutser
Motion to Compel Discovery is a natispositive mattet); In re Tex. Bumper Exchange, Indlo. 0550305,333
B.R. 135, 138 (Bankr. W.D. Tex. Sept. Z805) (holding bankruptcy cours order granting motion to compel
discovery was an interlocutory order as the order concerned a nondispositive discoveagdsdigenot dispose of
the merits of litigation).

2R. Doc. 118.

3R. Doc. 135.

4R. Doc. 136. A Second Motion to Compel was filed by Plaintiff against CorrettH{BalDoc. 122), but the parties
were able to resolve the issues raised in the Second Motion to CoBgadR. Doc. 123.

5R. Doc. 23, 1 54, 106t seq

6 The City of Baton Rouge/Parish of East Baton Rouge (the-®itysh”) is the only other remaimjrdefendant. All
the other named defendants have been dismissed, including Sid J. Gautreaux, flhef EB&PP; Dennis Grimes,
the Warden of EBRPP; and Nova Casualty Company, their insurer (the “Sheriff De&hda

"R. Doc. 23, introductory paragrapff 106et seq.

8R. Doc. 118nd segOpposition at R. Doc. 127 and Plaintiff's Reply at R. Doc. 130.
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CorrectHealth to produce theultidisciplinary mortality review and psychological autopsy
CorrectHealth prepareid connection withFano’s death Plaintiff's Third Motion to Compél
seeks an orderequiring CorrectHealth to producsimilar documents regarding the deaths of
fifteen other EBRPP detainees. Plaintiffs Fourth Motion to Coffipsdeks production of
electronically stored nformation (“ESI”) specifically emails regarding inmate suicides at other
CorrectHealth facilitiethat occurred three years before Fano’s de@itte undersigned conducted
a telephone conferenam October 4, 2019 and an inperson conferencen November20,
2019} regarding the issues raised in these Motions.
Il. Law and Analysis

A. Legal Standards

Under the Federal Rules of Civil Procedure, parties may obtain discovery regarding any
nonprivileged matter that is relevantaelaim or defens€ and proportional to the needs of the
case, considering the importance of the issues at stake in the action, theiarooninbversy, the
parties’ relative acces® trelevant information, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the burden or expense of the proposed discovery
outweighs its likely benefit* A courtmust additionally limit the frequency or extentdigcovery
if it determines that: “(i) the discovery sought is unreasonably cumulative ocaliygi, or can be

obtained from some other source that is more convenient, less burdensome, or less gkpensive

9R. Doc. 135 See als€orrectHealth’pposition memorandum (R. Doc. 147) and Plaintiff's reply (R. Doc. 155).
0 R. Doc. 136. See alscCorrectHealth’s opposition memorandum (R. Doc. 145) and Plaintiff's regig.aDoc.
152).

R. Doc. 123.

2R. Doc. 141.

13 Crosby v. Louisiana Health Service and Indem. 647, F.3d 258, 262 (5th Cir. 201(t\Generally, the scope of
discovery is broad and permits the discovery of ‘any nonprivileged matter thatviantele any party’s claim or
defense.’}, citing Fed. R. Civ. P. 26(b)(IgndWyatt v. Kapla, 686 F.2d 276, 283 (5th Cir. 1982)

¥ Fed. R. Civ. P. 26(b)(1)
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the party seeking discovery has had ample opportunity to obtain the information by discovery in
the action; or (iii) the proposed discovery is outside the scope permitted by Rule 26¢b)(1)

Rule 34 of the Federal Rules of Civil Procedure provides for the discovery of documents
and tangible things:

(@) In General. A party may serve on any other party a request
within the scope of Rule 26(b):

(1) to produce and permit the requesting party or its
representative to inspect, copy, test, or sample the
following items in the responding partypgssession,
custody, or control:

(A) any designated documents or electronically
stored information — including writings,
drawings, graphs, charts, photographs, sound
recordings, images, and other data
compilations—stored in any medium from
which information can be obtained either
directly or, if necessary, after translation by the
responding party into a reasonably usable form
or

(B) any designated tangible things....

Under Rule 34, a party has 30 days after service of discovery to respond or obj#atgrto the
request for productiotf. If a party fails to respond fully to a request for production in the time
allowed by Rule 34(b)(2)(A), the party seeking discovery may move to compel disclosdioe and
appropriate sanctions under Rule 37. “An evasive or incomplete disclosure, ,ansresponse

must be treated as a failure to disclose, answer, or respori@hce a party moving to compel
discovery establishes that the materials and information it seeks ar@ntedewvill lead to the
discovery of admissible evidence, the burden rests upon the party resisting discovery to

substantiate its objection$®” “A party objecting to discovery ‘must state with specificity the

5 Fed. R. Civ. P. 26(b)(2)(C)

18 Fed. R. Civ. P. 34(b)(2)(A)

17Fed. R. Civ. P. 37(a)(4)

vasquez v. Congquest Completion Services, NdC, 15188, 2018 WL 3611891, at *2 (W.D. Tex. Jan. 10, 2018)
citing Cheshire v. Air Methods Corplo. 15933, 2015 WL 7736649, at *2 (W.D. La. Nov. 30, 204&fing McLeod,
Alexander, Powel and Apffel, P.C. v. Quasies4 F.2d 1482, 1485 (5th Cir. 1990)

3
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objection and how it relates to the particular request being opposed, and mptinagitis ‘overly
broad and burdensome’ or ‘oppressive’ or ‘vexatious’ or ‘not reasonably calculated to tba
discovery of admissible evidence®”

Where, as here, the case concerns issues of federal law, fed®rabnlaw governs
attorney clien privilege?® “For a communication to be protected under the privilege, the
proponent ‘must prove: (1) that he madeoafidentialcommunication; (2) to a lawyer or his
subordinate; (3) for the primary purpose of securing either a legal opiniegadrservices, or
assistance in some legal proceedirtg. The attorney client privilege does not extend to materials
assembled in the ordinary course of business, or which provide purely factu’dl Gaesprivilege
applies whether an attorney worksadaw firm or works as imouse counsel for a corporatiéh.

The party claiming the privilege bears the burden of proof, and this is a high$ptsfic

inquiry.2* Ambiguities with respect to whether the elements of a privilege claim have been met

¥ Vasquez2018 WL 361189At *2, citing Cheshire 2015 WL 773664%t *4 (quotingReyes v. Red Gold, IndNo.
05-191, 2006 WL 2729412, at *1 (S.D. Tex. Sept. 25, 2D06)

20Ferko v. Nat'l Ass'n for Stock Car Auto Racing, 1248 F.R.D. 125, 133 (E.D. Tex. 2008)ting Caver v. City of
Trenton,192 F.R.D. 154, 15%0 (D.N.J. 200Q)Smith v. Smith154 F.R.D. 661, 671 (N.D. Tex.199@)n cases
where a federal question exists, the federal common law of attorneypeligigge applies even if complete diversity
of citizenship is also presehtThat said, however féderal common law and Louisiana statutory law are materially
similar concerning thattorney clienprivilege.” Forever Green Athletic Fields, Inc. v. Babcock Law Firm, LNG.
11-633, 2014 WL 29451, at *6, n. 7 (M.D. La. Jan. 3,2(¢titing Akins v. Worley Catastrophe Response, LNG.
12-2401, 2013 WL 796095, at *11 (E.D. La. March 4, 20R)riano v. Treasure Chest Casino, |ido. 953945,
1996 WL 736962, at *2 (E.D. La. Dec. 23, 19¢f)deral “common law and Louisiana staity law are materially
similar in this case in regards to attorney cliprivilege™)). Thus, federal decisions construing the privilege in
diversity cases involving the application of Louisiana law are relevant.

21 Equal Employment Opportunity CommissiorBDO USA, LLP876 F.3d 690, 2017 WL 5494234 *3 (5th Cir.
2017)(citing United States v. Robinsph?1 F.3d 971, 974 (5th Cir. 1997)See alsGwoboda v. Manderslo. 14-
19,2016 WL 2930962, at *5, n. 41 (M.D. La. May 19, 20{&cognizing that not all communications between an
attorney and his client are privileged, “[flor example, no privilegechtta when an attorney performs investigative
work in the capacity of an insurance claims adjuster, rather than as a 1§wygiing In re Allen 106 F.3d 582, 602
(4th Cir. 1997); U.S. v. Davis636 F.2d 1028, 1043 (5th Cir. 198&xplaining that work papers produced by an
attorney in the course of preparing client’s tax returns were not privilegeausealthough preparatioftax returns

by itself may require some knowledge of the law, it is primarily an ad¢icguservice. Communications relating to
that service should therefore not be privileged, even though performed by a lawyer.”)

225eeU.S. v. LouisianaNo. 1:470, 2015 WL 4619561, at *5 (M.D. La. July 31, 2015)

23Ferko,218 F.R.D. at 13Ziting, e.g, In re Sealed Cas@37 F.2d 94, 99 (D.C. Cir.198&)oncluding that status as
an inhouse attorney “does not dilute the privilege,” but stating that the privilegeegpily if the attorney gave
advice “in a professional legal capacity”).

24BDO, 2017 WL 5494237at *3.
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are castrued against the proponent of the priviléy@nce the privilege is established, the burden
shifts to the party seeking the documents to prove an applicable exc&ption.

B. First Motion to Compel — Autopsy Documents as to Fano

1. Plaintiff's Original Arguments

The First Motion to Compé{ relates toRequestgor Productionof Documentsseeking
through several different requestany document composed by Defendant CorrectHealth that
reviews the reasons for, circumstances of, and events leading up to Mr. Fasid&s@u February
2, 2017” at EBRP,?® and associated E31 as well asthe documents thathould have been
generated by operation of CorrectHealth’s “Procedure In the Event of An Inmate [Qtbath”
“Inmate DeattPolicy”).3° Thelnmate DeattPolicy stateghat all inmate deathsill be reviewed
to determine the appropriateness of clinical aard whether changes to practices, policies or
procedures are warranted. This includes conducting miulidisciplinary mortality revies
(“mortality review”).3! Additionally, the Inmate Death Policy provides that when the cause of
death is suicide, a psychological review will be conducted as part of the mortakty preicess?
According toPlaintiff, the mortality review (which is also specifically requested at Request for
Production No. 252 potentially results in the creation of other documesish as a “Corrective
Action Plari and records ofstaff interviews*® The mortality review and psychological

reviewautopsy are collectively the “autopsy documents.”

25 |d.

261d.

2TR. Doc. 118&nd seeR. Docs. 127 and 130.

28R. Doc. 1181, pp. 26 and seeR. Doc. 1183 (Requests for Production) for Plaintiff's other requests.

22While the First Motion to Compel alleges that CorrectHealth has failed tagedeS|, CorrectHealth contends that
the parties have resolved this issue. R. Doc. 127, p. 11.

30R. Dcc. 1185.

Std.

321d.

33SeeR. Doc. 1183, p. 13 (reproduced at R. Doc. 318p. 2): “25Any administrative review, mortality or morbidity
investigation or review, psychological autopsy, or similar, relating to Mio'Baleath.”

34R. Doc. 1181, p. 5 and R. Doc. 118,
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In response to CorrectHealth’s objection to production the autopsy docwnehtsbasis
of attorney clienprivilege, Plaintiff argues that the autopsy documents are not privibegedise
the documents are prepared in the ordinary course of business pursi@ameéttHealth’s policies
requiring their preparation regardless of litigation and because wleee not prepared in
anticipation of litigatiore® Plaintiff likewise contends thahe“psychological autopsy® relating
to Mr. Fano’s deaths generated pursuant to tleplicit terms of CorrectHealth’s Suicide
Prevention Program PolicyQuicidePrevention Policy”). The Suicide Prevention Policgvides
that “Every suicide attempt is considered to be a sentinel event” subject to teviseveral
individuals, and thdtA psychological autopsy for each suicide will be completed within 30 days
of the event as a part of the Mortality Review procéss.”

Plaintiff also relies on deposition testimony frd@orrectHealth’s director for clinical
services in Louisiana, Jean Llovet (“Llove®d.Llovet testified that“M and Ms,” i.e.,
morbidity/mortality reviews at which psychological autopsies are reviewed¢carductedor
quality assurance by CorrectHealth’s attorneys with the provider staff arad naatter of

CorrectHealth’svritten policy, regardless of whether there is any litigatién.

35R. Doc. 1181, pp. 1112 (case citations omitted).

36 The briefs and exbits sometimes refer to this document as a “psychiatric autofg®e’; e.gR. Doc.127, p. 1et

seq.

%7 R. Doc. 1181, pp. 911 citing R. Doc. 1185 and R. Doc. 118 (seebetter copy at R. Doc. 138 pp. 711), and
citing the deposition testimony of David S. Jennings (“Jennings”), LCS\Belcher et al v. Lopintq et al, No. 18

7368 (E.D. La.) matter Belchel) regarding a psychiatric autopsy Jennings prepared mrdoathe Suicide
Prevention Policy in effect at the Jefferson Parish Correctional CenterG"JRatated in Gretna, Louisiana,
regarding the suicide of the plaintiffs’ son, who was an inmate at JPCC. Aediff€orrectHealth entity,
CorrectHealth Jefferson, provides medical services at JPCC.

38R. Doc. 1181, pp. 1611 and R. Doc. 1181, pp. 4, 6 (Llovet testimony).

39R. Doc. 11810, pp. 5, 7and see id Q. “And you agree that the M and M review is conducted as a matter of written
policy by CorrectHealt?” A. “Yes.” Q. “And you agree that that review is conducted regardless of whetheigh
any litigation, correct?” A. “Correct.” Q. “And so they are going to do that revibattver a lawyer is involved or
not, correct?” A. “Correct.” Plaintiff citeto similar testimony of Llovet regarding the preparation of the psychological
autopsy but the portion of the deposition transcript containing this testimony was not cattacR&intiff's
memorandum.SeeR. Doc. 1181, p. 11.
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As to the importance of the information soudhgintiff argueghat the autopsy documents
have been produced in other cases involving the same or similar cladimseasnade in this case
because they provide a timeline of events and/or may include importantethoal details that
shed light on prison customs or policié¥aintiff also asserts thatblic policy favors production
as“The documents at issue involve a public jail that uses public money to provide health care to
pretrial detainees. The standard of care in the jail and the causes of sareideportant public
knowledge.*°

Plaintiff reliesheavily upona ruling of the U.S. District Court for the Eastern District of
Louisianain the currently pendingelcherlitigation, whichinvolvesinmate suicides at JFRCC,
where a differenCorrectHealth entity providesedicalservices In the ruling, CorrectHealth was
required to produce psychological autegdecause the magistrate judge found that these
prepared in the ordinary course of CorrectHealth’s buslreessd on CorrectHealthp®licies and
the testimony of Llovet andenningssuch that thelocumentsvere not protected bgttorney
client or work product privilege$! The magistrate judge alsejected CorrectHealth’s reliance
onthe Louisiana state lapeerreview privilege, holdinghat it was inapplicablbecause¢he case
involved federal Section 1983claims and the federal common law appliedhigh does not
recognize a peaeview privilege?*?

Plaintiff alternatively argues th&orrectHealth failed to provide a privilege log with its

discovery responses as requibgdred. R. Civ. P. 2@nd thus has not met its burden of showing

40R. Doc. 1181, pp. #8citing, e.g.,Johnson v. Dart309 F.Supp.3d 579, 582 (N.D. Ill. 20k8)dJenkins v. DeKalb
Cnty., Georgia242 F.R.D. 652, 660 (N.D. Ga. 20(@jher citations omitted).

41R. Doc. 11812, pp. 48, citing the September 16, 2019 decision at N6e7388 (E.D. La. Sept. 16, 2019), R. Doc.
78.

421d. at pp. 89.



Case 3:17-cv-00656-JWD-EWD  Document 230 05/21/20 Page 8 of 19

that a privilege applies. According to Plaintiff, CorrectHealth’s failuneréwide a privilege log
waived anyprivileges®
2. CorrectHealth’s Opposition

CorrectHealth reasserits written objections and argues thifie autopsy documents are
privileged under the attorney clierindor selfcritical analysis/peereview privileges**
CorrectHealth contends that the mortality reviewpistected under these privileges because,
according to the testimony of Dr. Carlo Mug8blusso”) and Dr. Walter Smitt{*Smith”), the
mortality review meeting is conducted by general counsel after b, gest during the meeting,
the executive committee reviews agnitiquesthe clinical care and determines whether to make
changedo procedures. General counsel provides legal opinimsvers legal questions, and
documents mortality timeline reports acommittee comment®. According toCorrectHealth
the attorney clienprivilege applies regardless of the threat of litigatowl attaceswhenever a
party seeks legal advice or opinidfis.

Next, CorrectHealtlfocuses a good deal of ipposition memorandummn the argument
that theautopsy documents are pro&gtfrom disclosurdoy the selfcritical analysigeerreview
privilegeafforded by La. R.S. 44:@nd la. R.S. 13:3715.3, whidborrectHealth contengsotect

records ofolicy making, remedial action, proposed courses of conduct, ancritietil analysis

4R. Doc. 1181, pp. 1314 (case citations omitted).

44 CorrectHealth mentions the attorney work product privilege once in brief; hov@weectHealth’s arguments and
its privilege logs address the attorney client selficritical analysis/peereview privileges. R. Doc. 127, p. 1 and
R. Doc. 1401, pp. 23.

4 R. Doc. 127, pp. -2; R. Doc. 1271 (excerpts of Dr. Musso testimony). The Inmate Death Poliaclat to
CorrectHealth’s opposition memorandum at R. Doc.-44@nd opposition memorandum to the Third Motion to
Compel at R. Doc. 147) is entitled‘Clinical Services Operations Policy and Procedure” and is different than the one
attached to Plaintiff's First Motion at R. Doc. 1%8nd Plaintiff's Reply at R. Doc. 130 pp. 24 (and Plaintiff's
Third Motion to Compel at R. Doc. 13B1), although thy all bear Bates labels appearing to reflect production by
CorrectHealth. The Inmate Death Policy attached to Plaintiff's papers appepecifically relate to CorrectHealth
East Baton Rouge, as it is entitled “East Baton Rouge Prison Policy & Procexhd¢tius is considered the operative
policy.

4 R. Doc. 127, pp.-3, citing WIII Uptown, LLC v. B&P Restaurant Group, LL8o. 15mc-51, 2016 WL 4620200
(M.D. La. Sept. 2, 201Qpther citations omitted).
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of peerreview committees and hogpls According to CorrectHealth, the applicability tbfe
privilegeis determined by an analysis of ttieee factors set forth ibaffe v.Rednond (i.e., the
public interestStaterecognition and the evidentiary benefigll of which favor recognizing the
privilege in this casé&’ CorrectHealthalso attempts to distinguish authority cited by Plaintiff,
because CorrectHealblasprovided the underlying dageertaining to Fandiis medical recordsa
timeline of events vigheriff's log books, and vide®.

To distinguish the rulingequiring production of the psychological aut@ssn Belcher
CorrectHealtHfirst notes that theuling was pending appeao district judge®® andthat it only
compelsproductionof the psychological autopsy, not the rest of the documents related to the
mortality reviewsought by Plaintiff CorrectHealth also argues tlggicherinvolves adifferent
entity, CorrectHealth Jefferson, LLC, amidht neither Llovet or Jennings are its employees
however, CorrectHealth alsaysthatthetestimonyof Llovet and Jennings shows that the autopsy
documents were created at the instructibraod used bylegal counset® Finally, CorrectHealth
disputes that itvaivedany privilegesecause it produced a privilege lagd a supplemental log
to Plaintiff after learning duringhe telephonetatus conference with the Cotiniat Plaintiff did
not receive onél

3. Plaintiff’'s Reply
In Reply, Plaintiffargueghatthe peeireview privilege does not apply in this jaslicide

case based on the “consensus among lower courts and in other circuits that no fedegs privile

4TR. Doc. 127, p. 4iting 518 U.S. 1, 1412 (1996)and CorrectHealth’s analysis of the thdedfefactors atd., pp.
5-8.

48R. Doc. 127, pp. 9.

4% Notably, on November 8, 2019, the district judge affirmed the magistrate judgegiruBelcher SeeNo. 18
7368,2019 WL 5860744 (E.D. La. Nov. 8019)

5°R. Doc. 127, pp.40.

51R. Doc. 127, pp. 241, citing Louisiana CNI, LLC v. Landmark American Ins..C2006 WL 8435026 (M.D. La.
2006) R. Docs. 1245 and 1276.
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protects nedical peereviewmaterials in civil rights or antitrust actish andthatCorrectHealth’s
authority is factually distinguishable as comprisedagegrimarily involving state lawand not
involving federal claims of deliberate indifferem?ePlaintiff also contends th#hte Jaffefactors
do not support the applicability of tipeerreview privilege According to Plaintiff, theolicies
of CorrectHealth East Baton Rouge, LLC andri@ctHealth Jefferson, LLGre *“virtually
identical” ard provide that mortality reviewsre conductedor quality assurance purposes.
Plaintiff argues that the presence of an attorney at the review does not crattereey client
privilege. Finally, Plaintiff urges the Court to consider the tardiness of Cogalttis privilege
log as further evidence of the weakness in its privilege argurrients.
4. Conferences & In Camera Review

The undersignedliscussed the issues raised ie #irstMotion during both during the
October 2019 telephone conference and the Novemberi@gidson conferenc¥ After the
parties’ October 2019 telephone conferenCesrectHealthwas ordereda producerevised
privilege log to Plaintiff because the logs produced were insufficient, as explained in the
undersigned’s November 4, 2019 OréerOn November 22, 201 Plaintiff advised the Court
thatthe revisedprivilege logs did notresolvethe issues raised indtFirstMotion.>® The revised
privilege logs were then reviewed by the undersigned. Thealegsufficientas the names of the
documents, descriptions, elements of the privilege, dates, audrmasecipients are identified.

However,because the privilege log destigms indicate that the documents were prepared for

52R. Doc. 130, pp. -P, citing Veith v. Portage County, Ohi®lo.11-2512, 2012 WL 4850197 (N.D. Ohio Oct. 11,
2012)(all other citations omitted).

53R. Doc. 130, pp. 5.

54R. Doc. 123, pp.-3 and R. Doc. 141, p. 2.

55 SeeR. Doc. 133. As to Plaintiff's argument that CorrectHealth waived any daprivilege by faiing to timely
produce an adequate privilege log, the Court already concluded that the preferredahetbol¥ing the issue was
to permit CorrectHealth an opportunity to provide an amendeddogp. 5citing Cashman Equipment Corp. v. Rozel
OperatingCo. No. 08363, 2009 WL 2487984, at *2 (M.D. La. Aug. 11, 2009).

%6 R. Doc. 14(and seghe logs at R. Doc. 140, pp. 23.

10
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multiple purposes, on March 19, 2020, CorrectHealth was ordered to fiteottedity review and
the psychological autopsy into the record under seahfoamerareviewto determine whether
all or partof the information contained in the documents is priviletfed.
5. The Autopsy Documents Are Subject to Produdbn With R edactions

The psychological autopsy repartdthe mortality review documents prepared with regard
to Fanowere specifically requested by Plaintiff in this mattedareplainly relevant to Plaintiff’s
claims in this caséhatthe cefendants failed to protect Fano from harm and were deliberately
indifferent to his medical needs which resulted in his deatuicide®® These documentsill not
be burdensome to produce, as they consist of a total of nine.psgles only issue with respect
to production of these documents is whether any part of them is protected by eitheerhe
review/“selfcritical analysis™or attorney clienprivileges.

a. Federal Common Law Does Not Recognize Sdlfitical
Analysis/Peer Review Privilege

Although Plaintiff has asserted a festate law claims, this matter primarily involves
federalclaims under 42 U.S.C. 8983 such thathe federal common law applies. The federal
common landoes not recognizeself-critical analysigdeerreview privilege 2% as aptly explained

in Belcher

5"R. Doc. 179.

%8 R. Doc. 23, introductory paragraph (First Amended Complaint).

S¥R. Doc. 1401, pp. 23.

80The Fifth Circuit has not provided explicit guidance on the “sgtfcal analysis” privilege. Rather, the Fifth Circuit
has declined to expressly recognize the privilege and has rejected its applitabiine casesSee, e.gln re Kaiser
Aluminumé& Chem. Co.,214 F.3d 586, 593 (5th Cir. 200(ejecting seHcritical analysis privilege asserted in
response to U.S. government agency subpoenas seekiaggmtent reports) &s for the selfevaluation privilege,
Fed.R.Evid. 501states that privilege'shall be governed by the principles of the common law as they may be
interpreted by the courts of the United States in the light of reason and expeRedeges are not lightly created
nor expansively construed, for they are in derogation ofehech for truth.United States v. Nixomhe Fifth Circuit

has not recognized the sefaluation privileg, and‘courts with apparent uniformity have refused its application
where, as here, the documents in question have been sought by a governmental agenaal)fotieotes omitted).

As such, all of the nenontrolling outof-circuit federal authority relied upon by CorrectHealth regarding this privilege
is unpersuasiveSeeR. Doc. 127, pp. 8, citingWeekoty v U.$30 F.Supp. @ 1343 (D.N.M. Nov. 13, 1998pther
citations omitted). The only 4nircuit cases cited by CorrectHealthnited States v. Harris Methodist Fort Warth

11
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The magistrate overruled CorrectHealth’'s peeview privilege
objection. First, the Magistrate noted that “this is a federal
guestion case brought undeSection 1983 with a single pendent
state law claim® Then, citing several Louisiana district court
cases, the Magistrate noted that in cases where purportedly
privileged information relates to the federal law claisuch as this
one—the “federal law of privilege governs all claims of privilege
asserted in the litigatior?® The Magistrate then noted thhere is
no peefreview privilege under federal common law or federal
statutory law, and that as a result, the Louisiana -feeew
privilege statute does not apply in theess

In refusing to recognize the pemview privilege, lhe Belcher court also rejected
CorrectHealth’s arguments re: the applicabilityaffe

On appeal, CorrectHealth argues that the Magistrate should have
applied three factors frordaffee[sic] v. Redmondo determine
whether a ‘peer review privilege existsJaffeis a United States
Supreme Court case which formally recognized a new type of
privilege—the psychotherapist privilegeunder Federal Rule of
Evidence 501. CorrectHealth therefore appears to argue that it was
clearly erroneous for the Magistrate to refraoni engaging in this
threefactor test. The Court disagrees. The tHemtor test cited by
CorrectHealth is used to determine if a federal court can properly
define new federal privileges under Federal Rule of Evidence 501 if
one does not already exist.

970 F.2d 94 (5th Cir. 1992nd Cuccia v. HillhavenNo. 924256, 1994 WL 236329 (E.D. La. May 20, 19%re
distinguishable. Harris Methodist Fort Wortlinvolved acompliancereview by the Department of Health Hospitals
(“DHH") of the defendant hospital’s records regarding its physicians’ stafigges and peeeview processes. DHH
requested a largeolume of information regarding the granting of staff privileges by the hospital, inglymier
review records. The hospital objected to the breadth of the seardhregéird to the balancing of the reasonableness
of the search in the context of tteets of the case before it, which are distinctly different from the faats ther Fifth
Circuit recognized?2 U.S.C. § 11101(5s a Congressional finding of a national need for confidentiality of physicians
engaging in peereview of their colleaguesld. at 101 Cucciawas a diversity case involving state law claims. In
Cuccia the short ruling reflects that the production was not to includerpe®w or quality assurance documents if
the producing party contended that La. R.S. 13:37ap8ied, h which case the producing party was ordered to
submit a privilege log. Here, the federal common law of privilege applies teetigsal question case.

612019 WL 5860744*6, citing R. Doc. 78 p.7.

622019 WL 5860744%6, citing R. Doc. 78 p.7 (citing Rdzanek v. Hosp. Serv. Dist. NoN&. 032585, 2003 WL
22466232 (E.D. La. Oct. 29, 2003Tourts turn to federal law regarding privileges in federal question casdsphkut

to state law privileges when state law provides the rule of decision for theffitaoiéiims . . . . Courts addressing
the issue have held that when the allegedlyilpged information relates to the federal law claim, federal law of
privilege governs altlaims of privilege raised in the litigation.”"}ezina v. United Statedlo. 070904, 2008 WL
11395516 (W.D. La. June 3, 200&obertson v. Neuromedical Gtd69F.R.D 80 (M.D. La. 1996}jdeclining to
recognize a peaeview privilege in case with federal law and state law claims because “[t]his is not eheasdive
substantive law is only nominalfgderallaw by reference. There has been no showing biidkgtals that state law
issues predominate over federal issues.”)).

632019 WL 58607446, citing R. Doc. 78 pp.7-8 (citing Rdzanek2003 WL 22466232at *3).
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Magistrate Judge Wilkinson corréctestablished that the federal
law on privileges, not state law, applies in this case. CorrectHealth
has failed to demonstrate the existence of a-fmeew privilege at
the federal common lawn the absence of a recognized peaiiew
privilege in the federal common law, this Court declines
CorrectHealth’s invitation to adopt it as a new &he.
The undersigned finds the analysisBelcherpersuasive and rejed®rrectHealth’s argumenrtts
in support of theapplicabiity of Louisianapeerreview privilegein this federal question case for
the same reasons
b. Though the Information in the Autopsy Documents is Generally
Not Privileged, Some Information Appears Primarily Related to
Legal Advice
CorrectHealth asks this Court to disregard the portiohlo¥et's testimony that the
autopsy documents are created pursuant to Correctieptilicies in the ordinary course of
businessregardless of the threat of litigation whether legal advice isoaght. CorrectHealth
argues that Llovet’s testimony irrelevantbecause she amployed by a different CorrectHealth
entity. While Llovet may not b€orrectHealth’direct employegshe is an employee ofrelated
CorrectHealth entity whose policiesntainsimilar provisionsto those at issyand her testimony
is relevant®® Regardlessthe plain language dEorrectHealth’s written policies reflect thihie

main purpose for preparing tla@topsydocuments is quality control and evaluatiortlod care

provided®’ Additionally, while the Inmate Death Policy requires notification to the Chigale

641d. (internal citations omitted).

85 This includes the pronouncements of other courts and stiditer legislaturesSeeR. Doc. 127, p. 3giting George

v. Christus Health Sw. Louisiana01642,203 So0.3d 54{La. App. 3 Cir. 10/12/16)) and R. Doc. 127, pi.5

66 SeeR. Doc. 11811, p. 7; R. Doc. 127, p. 9 (opposition memorandum, noting LIs\etorporate representative of
CorrectHealth Jefferson); R. Doc. 230p. 6 (CorrectHealth Jefferson Suicide Prevention Policy); and R. Doc. 130
4, pp. 57 (CorrectHealth Jefferson Inmate Death Policy).

57SeeR. Doc.118-5, p. 2 (nmate Death Policy) (“All inmate deaths will be reviewed to determine the ajatepEss

of clinical care; to ascertain whether changes to policies, procedures or praetis@sranted; and to identify issues
that require further study.”)

13
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Officer, upon the occurrence of an inmate déitie policy contemplates a multidisciplinary
review and does not specifically state that participation byeCblealth’s Chief Legal Officer is
for purposes of obtaining legal advicelowever there is testimony in the record to suggest that
an additional purpose of the mortality review is to obtain legal advice from cdindéile the
mere presence of legal counsélmeetings ocopied onthe documentsloes not automatically
render theutopsy documentwivileged!? afterin camerareview,although theyxonsist primarily
of underlying facts, medical information, and a timeline of events, which are not protected f
disclosurethere is very limited information in theutopsy documentkat appears be primarily
legal advice or information transmittésl counsel for the purpose of obtaining legal ad¥ice.
While CorrectHealth hafailed to meet its burden of establishing that a privilege applies
to completely preclude production of the autopsy docuniéritse portions of the autopsy
documents reflectintggal opinion oinformation provided for purposes of obtaining legal advice

will be redacted® Accordingly, he First Motion to Compelill be grantedn part subject to the

58 R. Doc. 1185, p. 2.

89 SeeR. Doc. 1271, p. 4 (deposition testimony of Dr. Carlo Musso) (“[W]e turn some of the legatigns and ask
our lawyer, you know, our general counsel, you know, legal questions during this prodessijusso does also
testify that the focus of thmortality review is to enable better healthca®ee, e.g R. Doc. 1271, pp. 24 and R.
Doc. 1473, pp. 11214 regarding the mortality review as reviewing and critiquing the care for teaskd inmate,
that “as part of CQI, quality assurance, ingrah” CorrectHealth looks at the nursing and provider care to discuss it
and critique it, and CorrectHealth obtains various opinions from othercailegdroviders to examine the
appropriateness of care. While counsel may conduct the “effort” and somlefliegéions” are posed to counsel, Dr.
Musso testified that all the information is directed to “hopefully” improvehtradth care that is provided.

°BDO, 2017 WL 5494234t *3 (citing Robinson121 F.3d at 974 See als®&woboda2016 WL 2930962, at *5.

41 (recognizing that not all communications between an attorney and his clientvdeged, “[flor example, no
privilege attaches when an attorney performs investigative work in the tyaplean insurance claims adjuster, rather
than as a lawyéf) ( citing In re Allen 106 F.3d 582, 602 (4th Cir. 1997)

"*The instant Ruling departs froelcher which ordered production of tisychological autopsiés toto. However,
the Belcherruling did not reference issues with respect to privilege fagss there an indication that the court
conductedinin camerareview. Rather, thBelcherruling indicates the analysis was base®onrectHealth’svritten
pohcy andthe deposition testnony of Llovet and Jenningslo. 187368 (E.D. La. Sept. 16, 2019) at R. Doc. 78, p.

72 BDO,2017 WL 5494237 at *9 (5th Cir. 201{)he party claiming the privilege bears the burden of proof.)

BWII Uptown, LLG 2016 WL 4620200, at *9 (recognizing th#ié attorney client privilege protects communications
made in confidence by a client to his lawyer for the purpose of obtaining legal aduitieg)King v. University
Healthcare Sys., Inc645 F.3d 713, 720 (5th Cir. 20140ibting Hodges, Grant & Kaufmann v. United Sta#&8
F.2d 719, 720 (5th Cir. 1985).

14
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following redactions and the parties’ agreegpon protective order previously entered by the
Court’

R. Doc. 181-1:

The sentencein the numbered lisit page R. Doc. 181, p. 6shall be redactegrior to
production,as follows: the first sentenad# No. 5 the entirety ofNo. 6; and thdastlisted item
(also denoted No. 1), including the underlined heading atheviastlisted item on p. 6

R. Doc. 182-1:

The following information shall be redacted prior to production of R. Doc11&# last
bolded headingn page 4nd theentire paragrapbeneaththat heading; andll the information
on page 5.

C. Third and Fourth Motions to Compel - Autopsy Documents and ESlas to Other
Detainee

In the Third Motion to CompéeP, Plaintiff seeks the mortality reviews and/or psychological
autopsies prepared by CorrectHealth in connectith the deaths of fifteen identified EBRPP
inmates since CorrectHealth has been responsible for health care RPERB&uary 1, 20175;
specifically: “any documents related to any administrative review, mortality obidmy
investigation or review, psychological autopsy, or similag”’, any document that reviews the
reasons for, circumstance of, and events leading up to these deRkhisitiff propounded the
discovery request seekintis information on September 18, 2019CorrectHealth timely

respnded on October 18, 2019.

74R. Doc. 171. The autopsy documents contain a significant amount of Fano’s medivahtith.
R. Doc. 135.

®R. Doc. 23, 1 10.

"R. Doc. 1351, pp. 34 and R. Doc. 138, p. 12.

"8R. Doc. B5-1, pp. 34; R. Doc. 132, p. 1; R. Doc. 138, pp. 1112; R. Doc. 13%/, p. 3.
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Plaintiff's Fourth Motion to Compé! seeksproduction ofESI related to inmate suicide
deaths at other CorrectHeal#ilities in the threg/ear period that prdated Fano’s deatlieither
by a date certain or on a rolling ba$is. Plaintiff contends she informally requested this
information via emagto defense counsel througltthespring andfall of 20198 or altenatively,
in her First Set of Discovery Requeistdanuary 9, 2018 The Fourth Motion to Compel attaches
email correspondence between counsel for CorrectHealth and counsel foff Plairthat email
chain, the latest of which was sent in late Ocatdb@19, CorrectHealth advises Plaintiff that
CorrectHealth does not believe the requests have been made to date and that inisimgyaint
“objections as discussed (attorradient, peer review, selfritical analysis, subsequent remedial
measures, overlproad and burdensome, irrelevant, and not reasonably calculated to least to
discovey of admisdble evidenck”8 Upon clarification by Plaintiff's counsel that Plaintiff is
“requesting ESI on suicides involving any facility managed by Correct HealtHdsittje three
years prior,”CorrectHealth’s counsel responds that it is only producing information related to

CorrectHealth, not any affiliatés.

® Per theFourth Motion, (which for the most part unhelpfully reproduces the contents of dismiksions among
counsel that were attached), the parties engaged in sewarals of communications regarding Plaintiff's ESI
requests, including search terms for the requests, the types of ESI regueksteniv they could be producesld,
native format), and whether information would be redacted or produced pursuanttiecéiye orderetc However,
the Fourth Motions deficient because Plaintiff failed to propourdiscovery request($yr the ESI soughPlaintiff's
informal requst via email is not compliant with Fed. R. Civ. P. 34 and is not a properly sexuasest for production
80 The ESI sought via the Fourth Motion is not entirely clear, but the partiesspmmdence discusses this particular
ESI. R. Doc. 13&, pp. 34.

81R. Doc. 1362, pp. 1, 56 (citations omitted).

82R. Doc. 1361; R. Doc. 13&2, pp. 25; and seeR. Doc. 1363 through R. Doc. 136.

83 R. Doc. 152, p. 6; R. Doc. 182 Plaintiff did not attach CorrectHealth’s Responses to Plaintifif'st Set of
Discovery to the Fourth Motion; however, the Responses are in the record at R. Déarid &ere served on March
11, 2019. Plaintiff has not argued that these Responses were served untimely.

84R. Doc. 1366, p. 3.

851d., p. 4.
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CorrectHealth’s responses to the requests that are the basis of the Third Motompi C
were providedOctoter 18, 201%® Additionally, it was clearby late October 2019 that
CorrectHealthdid not believe the information in the Fourth Motion to Compel had been requested
and that CorrectHealth did not intend to respond to Plaintiff's requests for|&®drtosuicides
at other CorrectHealth facilities.h& Third and Fourth Motions were not filed until November 8,
2019-after the November 1, 2019 deadlitee complete fact discovery and to file discovery
motions®’ Thereforepoth Motionsareuntimely. No party addresses the timeliness of the Third
or Fourth Motios to Compel, however, to the extent Plaintiff would relylastal Civil Rule
26(d)(1)to argue that these Motions were filed within seven days after the discoverineeadl|
Plaintiff hasnot established that the Motions “pertain to conduct occurring during the final seven
days ofdiscovery.® Plaintiff received CorrectHealth’s written responses to the information
sought in the Third Motion on October 18, 204&d counsel’$inal discussion regarding those
responses was on October 28, 2019. As to the Fourth Motion, the email correspondence exchanged
between counsel in late October establishes Rkantiff was on notice CorrectHealth did not
intend to respond to Plaintiff's informal requests for the ESI. These disnassilate October
regarding the discovery disputes do not amount to “conduct occurring dueifigal seven days

of discovery”ascontemplatedn Local Rule 26(d)(1¥°

86 Plaintiff's counsel confirms that CorrectHealth’s objections to the disyaegjuests that are the subject of the
Third Motion to Compel were discussed on October 28, 2019. R. Do&,1B5.

87R. Doc. 115. Plaintiff's memorandum in support of herrBoiMotion incorrectly state$Plaintiff files the instant
motion on the deadline for filing motions to compé&. Doc. p. 13&, p. 1.

88 | ocal Civil Rule 26(d)(1).

89 The Motions do not relate to, for example, receipt of discovery responsgeispmesas, or depositions taken within
the final seven days of the discovery peri®&ke, e.gMcMillan v. J.P. Morgan Chase Bank, N.Ng. 15500, 2017

WL 373447, at *1 (M.D. La. Jan. 25, 201(Rplding that a motion to quash filed the seventh day after the close of
discovery was timely filed pursuant to Local Rule 26 because it sought to quash subpoenasuinsesed by the
plaintiff on the day of the fact discovery deadline).
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Plaintiff hasprovidedno explanation fothe untimelyfiling of the Third and Fourth
Motionsto Compel, nor made a showing of “exceptional circumstances” so as to avoid applicati
of the Local Rule. Rather, Plaintiffas aware of the dispiteegarding the requests at issne
sufficient time to file the Motionbefore the November 1, 2019 deadlordéo s=ek an additional
extension of the discovery deadlines, as the parties had done at least twic&’batmerdingly,
the Third Motion to Compel and the Fourth Motion to Conwai#ilbe denied as untimel§*

1. Conclusion

Accordingly,

IT IS ORDERED that theFirst Motion to CompelAgainstDefendantCorrectHealth East
Baton Rouge, LLC? filed by Plaintiff Maria Zavalais GRANTED IN PART. The mortality
review and the psychological autopsy relating to the death of Louis Fano must be produced to
Plainiff by no later tharMay 28, 202Q subject to théllowing redactionsand the parties’ agreed
upon protective order previously entered by the CSurt:

R. Doc. 181-1:
The sentences in the numbered list at page R. Doel,1816 shall be

redacted prior to production, as follows: the first sentence of5SNthe

% R. Doc. 109, R. Doc. 115.

91 See, e.gBryant v. State Farm Mut. Auto. Ins. CNg. 17315, 2018 WL 3869981, at *1 (M.D. La. Aug. 14, 2018)
(denying untimely filed motion to compel an independent medical examination and holdangng found no
exceptional circurstances to order an untimely Rule 35 examination based on the assertions in the instanthraot
Court will deny the instant motion as untimeBeel R 26(d)(1);see alsdPrice v. Maryland Cas. Cp561 F.2d 609,
611 (5th Cir. 1977) (denying motion to compel filed after the close of discovery wheréhpdrbeeninexcusably
dilatory in his efforts); Days Inn Worldwide, Inc. v. Sonia Investmet37 F.R.D. 395, 3989 (N.D. Tex. 2006)
(motion to compel was untimely filed two weeks after the discovery deadline; motiokl $tawve been filed within
discovery deadline)Vells v. Sears Roebuck and (203 F.R.D. 240, 241 (S.D. Miss. 2001)J]f the conduct of a
respondent to discovery necessitates a motion to compel, the requester obtrerygliseist potect himself by timely
proceeding with the motion to compel. If he fails to do so, he acts at his owH peril.

92R. Doc. 118.

%R. Doc. 171.
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IT IS

entirety of No.6; and the laslisted item (also denoted No. 1), including the
underlined heading above tlastlisted item on p. 6.

R. Doc. 182-1:

The following information shall be redacted prior to production of R. Doc.
182-1: the last bolded heading on page 4 and the entire paragraph beneath
that heading; and all the information on page 5.

FURTHER ORDERED that the Third Motion to CompedgainstDefendant

CorrectHealth East Baton Rouge, LPHiled by Plaintiff Maria Zavalais DENIED as untimely

IT IS FURTHER ORDERED that the Fourth Motion to CompelgainstDefendant

CorrectHealth East Baton Rouge, LEiled by Plaintiff Maria Zavala i®ENIED as untimely.

Signed in Baton Rouge, Louisiana, on May 21, 2020.

ERIN WILDER -DOOMES
UNITED STATES MAGISTRATE JUDGE

%4 R. Doc. 135.
9% R. Doc. 136.
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