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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

TED MARIO BLACKMON, et al. CIVIL ACTION

VERSUS NO18-142-BAJ-SDJ

BRACKEN CONSTRUCTION
COMPANY, INC., et al.

ORDER ON PLAINTIFFS’ MOTIONS TO COMPEL, PLAINTIFFS’ MOTION FOR
LEAVE TO PROPOUND ADDITIO NAL INTERROGATORIES, AND
INSURER DEFENDANTS’ MOTION FOR PROTECTIVE ORDER

After the Court’s previous Order (R. Doc. 2/8)ere are still 8 discovery motions that
remain pending:

e Plaintiffs’ Motion to Compe(R. Doc. 213) complete discery responses from the Insurer
Defendants, including anyaim files associated witthe underlying accident;

e Plaintiffs’ Motion for Leave to Propound dilitional Interrogatories (R. Doc. 237)
regarding Shemika Robinson’s claim and the settlement of her estate’s lawsuit in Texas;

e the Insurer Defendants’ Motion for Protectived®r (R. Doc. 244) which, in reality, is just
another opposition to Plaintiffearlier Motion to Compel (RDoc. 213); and finally,

e Plaintiffs’ Motions to Compel (R. Doc252, 253, 254, 255, 256) tharious Defendants

to respond to Requests for Production and Adomsshich largely concern the settlement
of Shemika Robinson’s lawsuit in Texas.

While this is a case for fuglulent concealment and bad faiththe handling of the two
Plaintiffs’ insurance claims, the car accidenegpitating those claims actually injured four
people. Two of them sustained bodily injurisd property damage—~Plaintiff, Ted Blackmon,

and non-party, Russell Koop. The 2 remainingtims unfortunatelypassed away—Khance
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Blackmon, the son of Ted Blackmamhose estate is represented in this lawsuit by Plaintiff Ruthie
Blackmon; and Shemika Robinson, Khance’s motimsurance claims wefféed by or on behalf
of all 4 victims.

The outcome of each pending discovery Motion will, at least in part, depend on whether
information related to t handling and eventual settlemeifita non-party victim’s claim falls
within the scope of permissiblesdgovery. For that reason, the Cioeonsiders all 8/1otions at the
same time, resolving them below. (R. Do24&3, 237, 244, 252-256). The Court has bifurcated
“trial and discovery of Plaintiffs’ fraud and ression claims from trial andiscovery of Plaintiffs’
accident-related negligence claims.” (R. Doc. 139 at 5). Discovery is currently proceeding on
Plaintiffs’ fraud and regssion claims, while all other discery remains stayke (R. Doc. 139 at
5).

l. FACTUAL BACKGROUND

In 2016, Jhon Jaramillo wasdmal employee of 2elated companies, C3 Construction
Services, Inc. and Bracken Construction. (R. D8cat 5). On June 15, 2016, Jhon Jaramillo drove
a Ford F350 owned by C3 from 84iissippi to Alabama, while ithe course and scope of his
employment with Bracken Conatition. (R. Doc. 79 at 7). Neavlobile, Alabama, Jaramillo
caused a head-on collision whiddtempting to pass the car iroft of him. (R. Doc. 79-1).
Jaramillo collided head on with a vehicle driven by Ted Blackmon, killing Blackmon’'s 2
passengers—Shemika Robinson and their 3-yeasaridKhance Blackmon. (R. Doc. 79-2 at 7).
The driver of the car Jaramillo attempted to pRsssell Koop, was alsojured. (R. Doc. 79-1 at
3).

C3 carried a $1 million auto policy issuég Charter Oak Fire Insurance Company

(Charter Oak). (R. Doc. 79-3). &ken Construction carried a $1 lioih liability policy issued by
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Travelers Property Casualty Company (TravdReoperty), and a $10 rlidn excess policy issued
by Travelers Excess and Surplus Lines Comg@ngvelers Excess). (R. Doc. 79 at 22).

Anthony Ver Meer was assigned by Charter Oak to adjust the claim under the $1 million
policy issued on behalf of C3o@struction. He contacted the vicinof the accident in July of
2016, informing them of C3’s Paly and its $1 million hnit. (R. Doc. 79-3). In August of 2016,
Ver Meer realized that Jaramoilwas likely in the coursena scope of his employment with
Bracken at the time of the accident, makingatiditional $11 million in coverage under Bracken’s
Policies potentially available. According to Ver Meer, he notified Ted Blackmon, Shemika
Robinson’s mother, and Russell Koop’s attorbgycertified letter on August 23, 2016. (R. Doc.
182 at 4).

The letter identified anohcluded contact information fdoth Matt Willson, the adjuster
for Travelers who would be handling the claand James Holland, the attorney for Bracken. (R.
Doc. 88-6).

Ted Blackmon claims he navgot the August 23, 2016 lettend that he and his mother,
Ruthie Blackmon, the representative of Khanastate, were fraudulentipduced into settling
Khance’s wrongful death claim for well below atht was worth on October 19, 2017. (R. Doc.
79 at 18, 26, 28); (R. Doc. 88-18Yer Meer claims he had rtiple discussions with Ted
Blackmon about the additional coverage buatt thlr. Blackmon was having financial trouble,
making him desperate for a quicktiEment. (R. Doc. 182 at 4-@)latt Willson alsoclaims that
Mr. Blackmon called him on his direct line after receiving the letter and that he had multiple phone
calls with Blackmon about the additional coveragailable under the Bracken policies. (R. Doc.

145-2). Defendants later @imed Mr. Blackmon’s phoneecords during discoverywhich

1 Matt Willson claims that Ted Blackmon called him on 8egter 2, 2016, and again on October 4, 2016. (R. Doc.
145-2 at 2, 3). However, only one of those calls is corroborated by Mr. Blackmon’s phone records because the Court
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indicate that Mr. Blackmon placed calls lhoth Matt Willson and James Holland (Bracken’s
attorney) on September 2, 2016. (R. Doc. 258-38}; (R. Doc. 258-6) (Ted Blackmon’s phone
records); (R. Doc. 258-8) @lland’s phone records).

On January 11, 2018, Ted and Ruthie Blagknfiled this lawsuit against Bracken
Construction Company, C3 Construction Servidasn Jaramillo, the Chart®ak Fire Insurance
Company, Travelers Property Casualty Compaiamerica and Travelers Excess and Surplus
Lines Company. Relevant here, Ted and RuBféekmon claim Defendasfraudulently induced
them into settling the claims of both Ted Blawkn and the estate of Khance Blackmon and are
liable for: insurance bad faithnd unfair settlement practicesder the laws of Louisiana and
Florida; equitable estoppel; wst enrichment; detriemtal reliance and promissory estoppel; and
“failure/lack of cause atior consideration.” (R. Doc. 79). Piifs also seekescission of both
settlement agreements due to error or mistakaatfand have filed personal injury claims arising
out of the accident. (R. Doc. 79).

A. Plaintiffs’ Motion to Compel (R. Doc. 213)

During discovery, on May 13, 2019, Riaifs sent Requests for Admission,
Interrogatories, and Requests for Productiorth® Insurer Defendants: Anthony Ver Méer,
Charter Oak Fire Insurance Company, TraveRngperty Casualty Company of America, and
Travelers Excess and Surplus Lines Company. (R. Doc. 237-4). In response, the Insurer
Defendants objected to most BRaintiffs’ written dscovery and provided a 758-page privilege
log. (R. Docs. 213-3 and 213-4). When the partieeewmable to resolve their issues over the

withheld information, Plaintiff§iled the instant Motion to Gupel. (R. Doc. 213). There are 2

limited discovery to Mr. Blackmon'’s “outgoing and incoming calls and text messages involvingiMviéér and/or
Mr. Willson from August 23, 2016 through September 30, 2016.” (R. Doc. 236 at 6).

2 Anthony Ver Meer was not, however, included in the Motion to Compel. (R. Doc. 213).
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main issues: (1) the number of interrogatopexpounded by Plaintiff and (2) Defendants’ refusal
to provide certain information, including the majoutiytheir respective cim files. (Defs.” Opp’n,
R. Doc. 231); (Pls.” Reply, R. Doc. 242); (DéfSupplemental Opp’n, R. Doc. 238-1). Plaintiffs
propounded 20 Interrogatories. (R. Doc. 237-4). HexeDefendants only answered the first 16,
claiming the limit had been met based on the nurobéiscrete subparisicluded in Plaintiffs’
requests. (R. Doc. 213-3). As for the informatiequested, the Insurer f2adants have withheld
much of their claim files as pileged and refused to providgher information (e.g., employee
manuals, employee incentive programs, personles) foecause they claim the information is
either privileged, irrelevant, or both.

B. Plaintiffs’ Motion for Leave to Propound Additional Interrogatories

Shortly after filing their Motion to Compel, &htiffs learned that the estate of Shemika
Robinson had settled its Texas lawsuit againatBen, C3, and Jaramillo for her wrongful death.
Wishing to obtain informationteut the settlement but anticipag Defendants would object that
Plaintiffs had already seed over 25 interrogatories, Plaintiffs filed a Motion for Leave (R. Doc.
237) to propound additional integatories about the settlememefendants object that the
information is confidential, not adssible, and irrelevant. (R. Doc. 243).

C. Insurer Defendants’ Motion for Protective Order

Although it had already filed an Opposition. ([Boc. 231, 238-1) to Plaintiffs’ Motion to
Compel (R. Doc. 213), the Insurer Defendants lateved the Court for protective order stating
they did not owe any funer responses. (R. Doc. 244). In ativerds, the Insurer Defendants filed
what amounts to a second opposition. In the alternative, they ask that the Court conduct an in-

camera review of the documents théathheld as privileged, which @@t issue in Plaintiffs’ earlier
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Motion to Compel (R. Doc. 213). The Court notes that the Insurer Defendants’ privilege log is 758
pages long. (R. Doc. 213-3). Plaintitibject to the Motion as untimely.

D. Plaintiffs’ Motions to Compel (R. Doc. 252-256)

Although they had already movéide Court for leave to sesvadditional interrogatories
related to Ms. Robinson’s settlenteRlaintiffs nonetheless sexd Requests for Production on the
various Defendants seeking documents related to the negotiation and settlement of Ms. Robinson’s
lawsuit in Texas. (R. Docs. 252-256). When theowss Defendants objected the production as
irrelevant, inadmissible, and confidential, Pldistfiled 5 separate Motions to Compel (R. Doc.
252-256). Also at issue are thdfgiiency of the Defendants’ sponses to certain Requests for
Admission. (R. Docs. 252-256).

. LEGAL STANDARD

Rule 26(b)(1) of the Federal Rules ofviCiProcedure permitsdiscovery of “any
nonprivileged matter that is relawato any party's claim or defee and proportional to the needs
of the case, considering,” amonother things, “the importance tie discovery in resolving the
issues, and whether the Hen or expense . . . outweighs its likbenefit.” In terns of relevance,
“information within this scope afiscovery need not be admissibiievidence to be discoverable.”
Fed. R. Civ. P. 26(b)(1). The scope of discousnyot without limits, however, and the court may
protect a party from responding discovery that is weasonable or outside the scope permitted
by Rule 26(b)(1)SeeFed. R. Civ. P. 26(b)(2). A party majso withhold information that would
be otherwise discoverable on the basis of privilegel,. R. Civ. P. 26(b)(1put it must expressly
make the claim and describe teture of the document being hhield, Fed. R. Civ. P. 26(b)(5).

But ultimately, the scope of discovery is wiiththe sound discretionf the trial court.E.qg,
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Quintero v. Klaveness Ship Lin€d 4 F.2d 717, 724 (5th Cir. 1990})Hg district court has wide
discretion in determining the gge and effeadf discovery”).
lll.  DISCUSSION

The Court will first consider DefendantMotion for Protective Order (R. Doc. 244),
before moving to the number imterrogatories propounded by PlaifgifR. Doc. 213), as well as
their request for leave to excettte 25 interrogatory limit (R. Dm 237), before turning to the
discoverability of informatiorrelated to the other accidentctims, followed by the remaining
discovery at issue in Plaiffs’ numerous Motions to Compel. (R. Doc. 213, 252-256).

A. Insurer Defendants’ Motion for Protective Order

Plaintiffs served the discovery at issudhgir earlier Motion t&Compel (R. Doc. 213) on
May 13, 2019 (R. Doc. 237-4), and the Insurefdddants responded on July 12, 2019 (R. Doc.
213-2). Following the parties’t@mpts to confer, Plaintiffsnoved to compel the Insurer
Defendants’ responses to their discovery oto@er 9, 2019. (R. Doc. 213). And while the Insurer
Defendants submitted their Opjtasn on November 1, 2019 (R. 00231), they later filed a
Motion for Protective Order or Request for@amera Review on December 16, 2019 (R. Doc.
244). In their Motion for Protective Order, the Insurer Defendants “seek a protective order ruling
that they owe no further resp@nt® the Interrogatories, Requesir Production and Requests for
Admissions propounded by plaintiffen May 13, 2019 (R. Doc. 244 &)—the same discovery
requests at issue in Plaintiffearlier Motion to Compel (R. Do13). In the alternative, the
Insurer Defendants ask the Court to conduct a btankeamera review of the documents at issue
before ordering production.

“The court may, for good causssue an order to protecparty or person from annoyance,
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embarrassment, oppression, or undue buateaxpense.” Fed. R. Civ. P. 26(c)(Bge also
Wilkerson v. Stalder2015 WL 22366417, at *@VI.D. La. May 12, 2015]protective order may
be issued on a showing of good cause). While R@(e) does not spegifa timeframe, usually a
motion for protective order is timelf filed before the responsés discovery aréue, unless good
cause is shown for a later filingee Maxey v. General Motors Cqrh996 WL 692222, at *1
(N.D. Miss. Nov. 18, 1996). But absent extranady circumstances, the “outside limit” for
seeking a protective order is typically theadkne for responding to motion to compel the
discovery at issueSeeBrittain v. Stroh Brewery Cp 136 F.R.D. 408, 414 (M.D.N.C. 1991);
Lexington Ins. Co. v. Swansa2007 WL 1287938, at *2 (W.D. Wash. May 1, 2007) (“Absent
extraordinary circumstances, the outside limithila which a motion for a protective order for
written discovery may be made tise time set for the respontea motion to compel written
discovery.”); SMA Portfolio Owner, LLC v. CGporex Realty & Investment, LLQ014 WL
12650589, at *2 (E.D. Ky. April 18, 2014) (“[NJummuss courts have held that a partystfile a
motion for protective order by the deadline fop@sding to a discovery request and/or responding
to a motion to compel.”).

Here, the Insurer Defendamesponded to discovery onyd2, 2019 (R. Doc. 213-2), and
they opposed the eventual Motion to Compel on November 1, 2019. (R. Doc. 231). Under the
circumstances, their Motion for Protectiveder filed on December 16, 2019 (R. Doc. 244), is
clearly untimely. The Insurer Defendants hakieven no extraordinary circumstances to warrant
the Court’s consideration of ¢ir untimely Motion (R. Doc. 244)and it must therefore be
DENIED.

Beyond that, the Insurer Defendants’ requestftprotective orderuling that they owe

no further response to the Integatories, Requests for Protioa and Requests for Admissions
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propounded by plaintiffs” on May 13, 2019 (R. Doc. 24l), is wholly redundant with their
Opposition (R. Doc. 231) to Plaintiffs’ Motioto Compel. In other words, the Motion for
Protective Order is unnecessaryths Insurer Defendants alreagseserved their objections to
Plaintiffs’ written discovery irtheir Opposition (R. Doc. 231) to the Motion to Compel (R. Doc.
213).Seelopez v. Don Herring Ltd327 F.R.D. 567, 583 (N.D. Tex. 2018) (“[T]he party who
has objected to a discovery requ&sin must, in response to a Rule 37(a) motion to compel or in
support of its own . . . motion for a protective ordege and argue in suppaf its objection . . .
and, if it does not, it waives the objection.Therefore, the InsureDefendants will not be
prejudiced by the Court’s refudal consider their untimely Motion.

Finally, the Insurer Defendants’ alternative request for an in-camera review of the
documents identified in their privilege log ENIED as untimely for the same reasons given
above. Beyond that, the privilegeglsubmitted by the Insurer Defgants is itself 758 pages long.
(R. Doc. 213-3). Elsewhere in the record, the lesDefendants indicate that the documents being
withheld total over 10,000 pages. (R. Doc. 213-24t Despite all thisDefendants have not
identified or provided any specific documents iio-camera review. (R. Doc. 244) (requesting
instead that the Court reviewmyadocuments in-camera before ardg production). As such, their
request could seemingly apply &l the documents listed oneih privilege log, placing a
significant strain on this Coug’resources without any justifition by the Insurer Defendarits.

Defendants bear the burden of showing thay properly withheld documents based on
the asserted privileges. In camera review is “nditdased as a substitute for a party's obligation
to justify its withholding of documents” and it “‘shld not replace the efféee adversarial testing

of the claimed privileges and protection®iamond State Ins. Co. v. Rebel Oil Co., k57

31f the Court identifies any document(s) that it feelgmiwarrant in-camera review, it will do so. But it will not
undertake the seemingly wholesale review requested by the Insurer Defendants.
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F.R.D. 691, 700 (D. Nev. 1994). The Court will nmtdertake a review of potentially thousands
of pages of withheld documentsthout any meaningful justiéation by the Insurer Defendants.
See United States v. Zql#91 U.S. 554, 571 (1989) (“[W]e canrighore the burdens in camera
review places upon the distriobwrts, which may well be requirdgd evaluate large evidentiary
records without open adversadraidance by the parties.”"gmith v. Shelter Mut. Ins. C2018
WL 1278429, at *2 (M.D. La. Mar. 12, 2018) (refustiogconduct blanket regw of 139 withheld
documents, as it “would constitute a great antkegessary expenditure jodicial resources”).

Also significant, the Motion for Protéee Order does not provide any additional
information that might aid in thCourt’s privilege detenination. As discussklater, the Insurer
Defendants have not provided suiffict evidence or information to substantiate their privilege
claims in connection with Plaiiffs’ Motion to Compel (R. Do. 213). And although they took
another bite at the apple when filing this MotfonProtective Order, the Insurer Defendants made
no further effort to show thegroperly withheld thousands dbcuments as privileged.

For the reasons given aboveg thsurer Defendants’ Motion for Protective Order (R. Doc.
244) isDENIED.

B. Number of Interrogatories

Plaintiffs’ May 13, 2019 discovery requeststhe Insurer Defendants, which are at issue
in their earlier Motion to Compé€R. Doc. 213), included 20 Integatories. (R. Doc. 237-4) (the
same interrogatories were served by both Plésraifi each of the Insurer Defendants). The Insurer
Defendants objected to the interrogatories ageaing the 25 interrogay limit imposed under
Rule 33 of the Federal Rules of Civil Procedure.Bc. 213-2). Because they believed Plaintiffs
had exceeded the number allowed, the Insurerridefes only answered up to Interrogatory No.

16, explaining:
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Answer to Interrogatory No. 16:

. . . Although labeled “Interrogatoryd\N 16", Interrogatory No. 16 subparts (a)

through (f) contain, at a miniam, 7 different interrogataes for purposes of FRCP

33(a)(1) thereby bringing the total numioéiinterrogatories up to 50 for purposes

of FRCP 33(a)(1). [The Insurer Defendants] have each now responded to more than

fifty interrogatories propounded by Ted Blaoci&n as well as fifty interrogatories

propounded by Ruthie BlackmdrPursuant to FRCP 33), not more than 25

written interrogatories, includg all discrete subparts, may be served . . . . Because

both Ted Blackmon and Ruthie Blackmon haiaated FRCP 3% . . . no further

interrogatory is required to be answered.
(R. Doc. 213-2 at 58-59). While Plaintiffdisagree that they exceeded the number of
interrogatories allowed in their May 13, 2019 disagwvequests, in the ent the Court agrees
with the Insurer Defendants, they haveugit leave of Court to propound additional
interrogatories concerning the 20%6ttlement of Stmika Robinson’s lawsuit. (R. Doc. 237).
Before considering Plaintiffs’ request to propowutiitional interrogatorieshe Court must first
consider whether they have already exceededtimber allowed by the Federal Rules of Civil

Procedure.

Rule 33(a)(1) provides that “[u]nless othermviipulated or ordered by the court, a party
may serve on any other party no more than 2itemr interrogatories, including all discrete
subparts.” The comments Rule 33(a)(1) explain:

Parties cannot evade this presumptivetiton through the device of joining as

‘subparts’ questions that seek infoitioa about discreteseparate subjects.

However, a question asking about commumcet of a particular type should be

treated as a single interrogat@ven though it requests thae time, place, persons

present, and contents be stated sspdy for each such communication.

Fed. R. Civ. P. 33(a)(1) advisory committee’s s8qtE993). In deciding whether subparts should

be considered separate interrogees, courts consider “whethéne interrogatory subparts are

41t remains unclear why the Insurer Defendants werh ®édlting to answer up to fifty interrogatories froeach
Plaintiff, when each Plaintif only permitted twenty-five.
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logically or factually subsumed within and necessarily related to the primary interrogatory
guestion.”Estate of Manship v. United Stat@82 F.R.D. 552, 554 (M.D. La. 2005).

The Court has reviewed PlairfisifInterrogatories and finds them to be an excessive use of
the discovery device. (R. Doc. 213-2). Whilee tRourt will not spendime analyzing each
individual Interrogatory, it notes that just Integatory No. 12 includest a minimum,18 separate
Interrogatories:

Interrogatory No. 12:

With regards to the Requests for Admission which have been served on you, to the

extent that any of your responses hy &f Plaintiffs' Requests for Admission is
other than an unqualified admission:

a) State exactly why such statement is incorrect;

b) Provide the correct veos of the denied facts;

C) State what part, if angf the statement is correct;

d) Identify each and every dament that supports your denial;

e) List all facts upon whityou based any part of yotgsponse, identify all

documents memorializing each sucletfaand identifyall persons with
knowledge of each such fact; and
f) Provide the names, addresses pietene numbers, and titles of any and all
individuals who you believe will gyort your deniabf the requests.
(R. Doc. 213-2 at 45-46). “[ljn the context witerrogatories that seek additional information
regarding a party’s denials ofgeests for admission,” like Interragay No. 12, “there is a robust
consensus that each request for admissiontitmies a discrete subpart and a separate
interrogatory.” Superior Sales West, Inc. v. Gonzalgd35 F.R.D. 98, 104 (W.D. Tex. 2020)
(collecting cases). Here, Plaintiffs propouddE8 Requests for Admission, bringing the total
number of Interrogatories conta&d within Interrogatory No. 18 18, assuming subparts (a)
through (f) are not considered discrete subpartseiisEven if each remiaing Interrogatory only
counted as one, the 25-limit would be met befotertngatory No. 12 could be answered in full.

By answering up to Interrogatory No. lie Insurer Defendants did more than was

required, and the Court will therefore sustain Defetglabjections to Interrogatory Nos. 17-20.
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Plaintiffs’ earlier Motion to Compel (R. Doc. 213) is therefDENIED to the extent they seek
responses from the Insurer Defendantmterrogatory Nos. 17-2Q

C. Leave to Propound Additional Interrogatories

Plaintiffs filed a Motion for Leave to Propound Additional Interrogatories (R. Doc. 237)
on all Defendants—5 new interrogatories on treutar Defendants (R. Doc. 237-2) and 3 on the
Insured Defendants (R. Doc. 237-B)aintiffs’ proposed interrogaties relate to the negotiation
and settlement of the various aad victims’ claims, focusing pnarily on the claims arising out
of Shemika Robinson’s deatfR. Docs. 237-2 and 237-3).

Where a party seeks leave toveemore than 25 interrogates, leave “may be granted to
the extent consistent with Rule 26(b)(1) and’(Bgd. R. Civ. P. 33(a)(1) (limiting parties to 25
interrogatories)Estate of Manship v. United Stat@82 F.R.D. 552, 559 (M.D. La. 2005) (“[A]
court is to determine whether the interrmgg limit may be exceeded by examining the
circumstances of the case undee factors listed in [Rule26(b)(2).”). Whike Rule 26(b)(1)
generally allows for “[proportionaljiscovery regarding any nonpriviked matter that is relevant
to any party's claim or defense,” relevant h&ele 26(b)(2) instructs #t discovery should be
limited when it “is unreasonably cumulative or doative” Fed. R. Civ. P. 26(b)(2)(C)(i). With
that in mind, courts have foundethnumerical limit on interogatories is intended to protect against
potentially excessive use of interrogaésri not to prevent necessary discovebypiver River
Marine, Inc. v. USL-497 Barg007 WL 4590095, at *2 (E.D. La. Dec. 21, 2007). And so, the
outcome often depends on whethdre'tequesting party has adequasdipwn that the benefits of
additional interrogatories outweidie burden to the opposing partiylanship 232 F.R.D. at 559.

Here, Plaintiffs have rionade that showing.
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Putting aside the relevancedadiscoverability of the siement information sougftthe
Court finds Plaintiffs’ Motion folLeave must be denied as the additional discovery is needlessly
redundant. (R. Doc. 237). For example, the predasterrogatories to the Insurer Defendants
generally request informan related to the assessment, riggion, and ultimatesettlement for
the claim brought by Shemika Robinson’taés, as well as any other claimant:

Interrogatory No. 22:

Identify each and every orahd/or written offer of gdement and/or compromise
made by you to any claimant . . . for any claims, causes of action, or theories of
liability related to the Jue 15, 2016 collision (includg . . . Shemika Robinson),

and include in your response the identityhaf claimant and/or legal representative

to whom the offer was madw from whom the offewas received; the persons
involved in exchanging the offer; thdate the offer was exchanged; and the
disposition of such offer . . . .

Interrogatory No. 23:

Identify each and every settlement agreement and/or compromise agreement
entered into by you for any and all claimapses of action, or theories of liability
related to the June 15, 2018lsion (including . . . theavrongful death of Shemika
Robinson), and include in your response pheties entering into the agreement,
each person involved in negotiating the agreement, the date the agreement was
executed, and the cadsration paid by younder the agreement.

Interrogatory No. 25:

Identify each and every one of the “settletseand verdicts in litigated claims” that
you “looked at,” as referenced in Parag 28 of the “Declaration of Anthony Ver
Meer . . . and also identify any and alher documents and information that you
reviewed or considered in your evaluatafithe settlement and/or litigation value
of the claims of the Estate of Khance Blackmon . . ..

(R. Doc. 237-2 at 7-8) (R. Doc. 237-3) (propmshnearly identical inteogatories to propound on
the Insured Defendants). The samérmation has already beerquested multiple times in
discovery and is, at this point, bordegion an abuse of the discovery process:

Interrogatory No. 4:

Please identify each and every claim reldtethe collision, including the date the

claim was submitted, the ctainumber, the policy or picies under which the claim
was submitted, dates and amounts of allreffi® settle by any party, and the

> The Court addresses the relevance and discoverabilitig.dRobinson’s settlement later on in this Order.
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disposition of the clainrand whether the claim wdmndled by you or you were
otherwise engaged ingmegotiation and/or relsion of that claim.

Request for Production No. 13:

Please provide copies of all documentsteglao settlement of Plaintiffs' claims
related to the collision, inatling but not limited to docuemts stating or estimating

the Insurers' or the Insureds' exposure @ntlie extent of Plaintiffs' damages;
coverage opinions, internalemoranda, or communications related to settlement;
documents (including communications) eanbed with any Plaintiff, Defendant,

or third party related to settlement; and any and all other documents that you
reviewed, relied upon, created, or received in determining whether and for what
amounts to settle with Plaintiffs.

Request for Production No. 19:

Please provide copies of aagd all notes, documents,information related to the
evaluation, analysis, and estites of potential exposufer any and all claim(s)
related to the collision, including thmisks of exposure in excess of $1,000,000.00.

(R. Doc. 213-2 at 12-13, 77).

Request for Production No. 47:

Produce a copy of the settlemieagreement executed bye parties in the matter
captionedAlfredia Robinson, Individually anés Representative of Shemika
Robinson, Deceased v. C3 Construction Services, Inc., @ #he 164th District
Court, Harris County, Texas, along withyaand all documents referenced in or
attached to that agreement.

Request for Production No. 48:

Produce any and all correspondence relatesktilement; Igs and/or recordation

of any oral or written comomications relating to settlenegopies of any and all
documents relating to final or proposedisetents; copies @ny proposed or final
receipt and release documents; and capfiemy and all documents relating to any
preliminary or proposed offers of compr@aiand/or settlement . . . which were
exchanged between and/or shared wityoae other than yourtatneys related to

the matter . .of Shemika Robinson, Deceased v. C3 Construction Services, Inc., et

Request for Production No. 49:

Produce any and all documents consideneckviewed by youn evaluating your
potential exposure for, settlement valueamitl/or litigation value of claims asserted

in the matter . .of Shemika Robinson, Deceased v. C3 Construction Services, Inc.,
et al, . . . including but not limited to sktiments, verdicts in litigated cases,
statutes, jurisprudence, articles and tseast quantum analysesnd other similar
reference materials.
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(R. Doc. 253-4 at 5). The Court has reviewldintiffs’ numerous and extensive discovery
requests and finds the additional interroga®proposed by Plaintiffs are all redund&néedom
Found. v. Sacks2020 WL 1914902, at *3 (W.D. Wash. A0, 2020) (denying request to
propound additional interrogatories in a case with ipleldefendants; “There is no need to waste
more time, effort, and paper just so Normoyle 8ndth can repeat the saiméormation again.”).
Therefore, Plaintiffs cannot show that any addedefit of these requestsitweighs the extensive
burden already placed on their opponents inodiery. Plaintiffs’ Motion for Leave to Propound
Additional Interrogatories (R. Doc. 237) is therefDieNIED .

D. Claim File Materials

The June 15, 2016 accident resulted in iegind property damage for Ted Blackmon
and Russell Koop and unfortunately claimgae lives of Shemika Robinson and Khance
Blackmon. Three insurance policies potentigipvided coverage—C3$1 million auto policy
issued by Charter Oak, Bracken’s $1 million iigyp policy issued by Tavelers, and Bracken’s
$10 million umbrella policy issueldy Travelers Excess. After @has were filed by or on behalf
of all 4 accident victims, 3 claim files were credtone for each policy. The claim file created for
each policy contains information r&dal to all 4 accident victims. A @oth and fifth claim file were
also created under C3’s policy—tfmaurth for the defense of Brackamd the fifth for the defense

of Jhon Jaramill&.(Insurer Defs.” Answer to Interrolo. 4, R. Doc. 213-2 at 13).

6 The Insurer Defendants’ Answer tatémrogatory No. 4 explained that Saich files, each with their own claim
number, were associated withe June 15, 2016 accident:

(1) Claim No. E7Q2165 C3 Construction’s auto policy (assigned to Anthony Ver Meer)

(2) Claim No. E7Q7052 Bracken'’s liability policy (assigned to Matt Willson then Melanie Ivanis)
(3) Claim No. CDP8822 Bracken’'s umbrefialicy (assigned to Willson then Ivanis)

(4) Claim No. EBM9814 Brackentefense under C3’s policy (assigned to Willson then lvanis)
(5) Claim No. A3A0480 Jaramillo’s defense under C3’s policy (assigned to Kimberly Ridling).

(R. Doc. 213-2 at 13).
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In their earlier Motion to Compel (R. Dac213), Plaintiffs seek production of all the
materials found in the claimiléds associated with the coili®, including claim log notes,
communications, investigations, facts about dbeident, memoranda, assessments of exposure
and liability, and settlments, among other thind®. Doc. 213-1 at 19-29)To be clear, Plaintiffs’
requests are not limited to the claims of TBldckmon or the estatef Khance Blackmon, but
instead seek information relating to all 4 accideiotims. At issue a Request for Production
Nos. 8, 9, 12, 15, 17, 18, 20, 22,23, 25, 26, and 29. (R. Doc. 223 Before addressing the
discoverability of claim file maté@ls, the Court must first address the scope of these 13 Requests
for Production.

Although Plaintiffs have identified 13 Reaie for Production as sking information in
the Insurer Defendants’ claim files, the majonfythose requests aretrso limited. Based on the
Court’s review, 10 of the Requests for Productiariuded in the ‘claim fe’ category are not at
all limited to materials in # claim files—Requedbr Production Nosl2, 17, 18, 20, 21, 22, 23,
25, 26, and 29. In fact, these requests have no talpait and are not actually limited to the
claims arising out of the Juri®, 2016 accident. For example:

Request for Production No. 12:

Please provide all communications, ingchgl memoranda, e-mails, letters, other

written and electronic communications, aedordings, notes, or logs of telephone

conversations between or among you and any Plaintiff, Defendant, or third party,
that is related to the handling of the claim(s) arising from the collision and/or any
and all issues raised in the Complaint.

Request for Production No. 17:

Please provide copies of each and every document identified in the accompanying

Interrogatories and which has not beeodorced in response to any other request,

including but not limited to copies of all Claims File(s) or other files by any name
maintained by any Defendant any related parties, including its home office,

7 Although not specifically referenced, the Court has regiband considered the Declaration of Louis G. Fey (R.
Doc. 213-9), later submitted as Exhibit H to Plaintiffs’lieaiMotion to Compel (R. Docs. 226, 227), as well as the
Insurer Defendants’ response to Mr. Fey’s Declaration (R. Doc. 238).



Case 3:18-cv-00142-BAJ-SDJ Document 287 11/16/20 Page 18 of 58

regional office, local office, or any lwér offices, involving the June 15, 2016
collision or other claimssserted in this litigation.

Request for Production No. 20:

Please provide copies of any and ddicuments and communications, including

memoranda, e-mails, letters, other written and electronic communications;

recordings, notes, or logs of telephooenversations; and any notes or other
documents memorializing orelated to oral or written communications or
conversations, from Anthony Ver Meer, Matt Willson, and/or Milena Ivanis that

were sent directly to and/or wah copied any of the Insureds.

(R. Doc. 213-2 at 76, 82, 92-93). As written, privileged documents and communications related to
the defense of this litigation, as well as the &tign filed on behalf oBhemika Robinson’s estate,
would reasonably fall within the scope of tadeequests. Indeed, Request for Production No. 17
would include the litigationilies of counsel. Beyond that, Regtuéor Production No. 20 is not

only unlimited in time, it is nogéven limited to the June 15, ®®accident. Defendants objected to

the requests as overbroad and segkformation that was irrelemaor protected from discovery

by both the attorney-clieqirivilege and work producatoctrine. (R. Doc. 213-2).

Despite this and the “affirmative duty” impes by Rule 26(g) toveid discovery abuse,
Plaintiffs did not narrow the scope of requestedterials, even after the Insurer Defendants
objected. Fed. R. Civ. P. 26(g) advisory conteas notes (1983) (“Rule 26(g) imposes an
affirmative duty to engage pretrial discovery in a respobf manner” and “is designed to curb
discovery abuse . . . by imposing a certificatioquieement that obliges each attorney to stop and
think about the legitimacy of a discovery request . . . ."). Indeed, “[t]he parties and the court have
a collective responsibility to coiker the proportionality of all discovery and consider it in
resolving discovery disputes.” &eR. Civ. P. 26(b) advisory comttge’s notes (2015). Plaintiffs
have consistently shirkiethis responsibility.

If materials within the claimiles are what is at issue in Request for Production Nos. 12,

17, 18, 20, 21, 22, 23, 25, 26 and 29, as Plaintiffs reptethe Court findthem both redundant
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and excessive, in addition to being overbrdaequest for Production M08, 9, and 15 already
seek information found in the Insurer Defendantairolfiles. Plaintiffs’ edier Motion to Compel
(R. Doc. 213) is therefoleENIED as toRequest for Production Nos. 12, 17, 18, 20, 21, 22, 23,
25, 26, and 29

The remaining discovery at issue—ReguestProduction Nos. 8, 9, and 15—are more
reasonably tailored and ask thesuner Defendants to providbe following information from
every claim file associated with the accidentaic¢ie and every note,” (Request for Produc. No. 8,
R. Doc. 213-2 at 71); “each and every page, oiiest for Produc. No. 9, R. Doc. 213-2 at 72);
and “all . . . communications” or “documents memorializing . . . communications . . . bdtheen
Insurer Defendants] and any indivals . . . acting on behalf of Paiffs, including” their former
counsel (Austin Ward, Scott Barnes or NickdWgy). (Request for Produc. No. 15, R. Doc. 213-
2 at 79-80).

The information maintained in the 5 claiite$, however, goes féreyond the permissible
scope of discovery. Based on t@eurt’s review of the privilegéog (R. Doc. 213-3), the claim
files include communications abioMs. Robinson’s lawsuit betwe@ounsel of record and their
clients, including litigation stragges, litigation expenses and Iégaling; communications related
to this litigation; medical and other personal resatthe 4 accident victims; personal information
about Jhon Jaramillo; documengdated to Jaramillo’sriminal case; and ininal records of non-
parties, among other things. (R. D@&3-3 at 5, 8, 9, 186, 207, 208, 300, 302, 316, 320, 324, 340,
345, 349, 358, 367, 383, 513, 528, 602, 640, 743).

Considering the amount and typef information the files contain, the Insurer Defendants
objected to Plaintiffs’ requests to produce theasmplete claim files. For many documents—

including those related to the facts of the aasidaformation about the other victims or Jhon
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Jaramillo, and documents filed in the Robindiigation—Defendants objeetl that these were
beyond the scope of Phase | (fraumdi rescission claims) discoye(R. Doc. 213-1 at 19-30); (R.
Doc. 231 at 17-18). For any information or coomtations exchanged tveeen attorneys, the

insurers, or the insureds, Defentiaclaimed the attoay-client privilege ad work product, as

well as a joint defense privilegéAnd for any claim log notes;overage opinions, liability

assessments, potential exposm@mos, valuations, and the ljkeefendants resisted production
based on work product and ofter tttorney-clienprivilege.

With the parties at an impasse, the Cauttst first define thescope of discoverable
materials contained in the claim files. Once thapgds assessed, the Court must consider whether
Defendants have met their burdefnestablishing the asserted privileges. If they have, the Court
must then decide whether any waiver has occurred.

i. Claim File Material s — Scope of Discovery

The crux of this litigation is the alleged fidulent misrepresentation afailable coverage.
To establish fraud, Plaintiffs musthow “a misrepresentation . . itivthe intention [] to obtain an
unjust advantage . . .Lomont v. Bennetl72 So. 3d 620, 629 (La. 2015). However, “fraud cannot
be predicated upon mistake or negligen&ahga v. Perdomd67 So. 3d 818, 821 (La. App. 5
Cir. 2014). With that in mindthe conduct of the Defendaniis evaluating, adjusting, and
eventually settling Plaintiffs’ clens will not only be relevant, but will generally define the scope
of discovery. And that conduct has already beettined by Defendants, as discussed below.

First, in response to Integatory No. 9, the Insurer Defemda detail the steps taken by
their adjusters, Ver Meer and Willson, in hing and ultimately settling the Blackmons’ claims.
(R. Doc. 213-2 at 20-43). In their Answer, theurer Defendants discuss Ver Meer and Willson’s

investigation of the claims, including the decisionlisclose the Bracken Policies to the claimants.
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(R. Doc. 213-2 at 25) (“[T]hrough continued intigation, Ver Meer learrtethat Jaramillo may
have been in the course and scopleis employment with Bracken . .”). They also describe Ver
Meer’s steps in evaluating the claims and niegiog both settlementsith the Blackmons. (R.
Doc. 213-2 at 33) (Ver Meéthought $500,000 was a reasonabféer based on research of
verdicts and settlements of othsimilar claims.”); (R. Doc213-2 at 33) (Ver Meer left Mr.
Blackmon a voicemail on January 13, 2017 “advisingt thiven the complaty of the case
involving the death of a minor, Char Oak was investigating issuesdetermine whether it could
issue such an advance prior to an estate mewjed.”); (R. Doc. 213-2 at 34) (On “February 1,
2017, Ver Meer left a voicemail fared Blackmon . . . explainingdh Travelers was working to
ensure that it was proper teal with Ted Blackmon ahe.”); (R. Doc. 213-2 at 34) (On “February
8, 2017, Ver Meer discussed . . . whiils supervisor . . . that dueftorida estate law . . . it did not
appear that settlement negotiations could maified until Khance Bldmnon’s estate was opened
and a personal represeinta was designated.”).

Beyond that, the Insurer Defendants detail aedanversations the adjusters had with Ted
or Ruthie Blackmon, indicating &htiffs’ knowledge of the Backen Policies, including their
limits. (R. Doc. 213-2 at 26-27) (Mr. Blagton called Willson on September 2, 2016, and Ver
Meer on September 7, 2016, and confirmed &cwipt of the August 23, 2016 letter); (R. Doc.
213-2 at 33) (On January 10, 2017, Ver Meerrefies500,000 to settle the wrongful death claim,
describing the offer as reasonable based on vemitisettlements in sitar claims); (R. Doc.
213-2 at 32-33) (On January 10, 2017, Ted Blamkmdemanded $5-6 million from Ver Meer to
settle his son’s wrongful deathagin and told Ver Meer to “tamto the other $1 million policy
and $10 million policy”); (R. Doc. 213-2 at 34)1i@®-ebruary 8, 2017, Ver Meer and his supervisor

discussed the need to open KbauBlackmon’s estate under Floridav before a settlement could
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be finalized); (R. Doc. 213-2 at 36) (On Mar29, 2017, Mr. Blackmon told Ver Meer that he
fired his counsel, who “said he was entitledrtitlions”; Mr. Blackmon was nonetheless ready to
settle for $600,000, an amount he thought was reb®)néR. Doc. 213-2 &9) (On August 29,
2017, Ver Meer advised Ruthie Blackmon of thedken Policies and their amounts). In their
remaining discovery responses, the Insurer Defendants consistefatyto their Answer to
Interrogatory No. 9 and indicate they may rely on the information provided in that Answer to
support their defense. (Redo Interrog. No. 12, R. Doc. 213-2 at 45-47).

Consistent with the Insurer Defendants’stwer to Interrogatory No. 9, the 2 primary
adjusters, Anthony Ver Meer (Defendant) andtiWaillson (non-party), sbmitted Declarations
containing “detailed descriptios] of the handling, assessmemind eventual settlement of
Plaintiffs’ claims. (Ver Meer Dd., R. Doc. 30-2 at 4); (Willson Decl., R. Doc. 145-2). Those
Declarations describe conversations the adjsistad with each other,dtvarious Defendants and
their employees, as well as Plaintiffs and itretorneys, about covege, the value of Khance
Blackmon’s wrongful death clairmd settlement negotiations. (Mgon Decl., R. Doc. 145-2 at
2) (“Mr. Blackmon advised thdte called me as a resultr@fceiving the [August 23, 2016] letter
....."); (Willson Decl., R. Docl154-2 at 3) (“I notified Anthonyer Meer that | received a call
from Ted Blackmon and that [he] irdited he received Anthony’s lett. . . and that he would be
handling the matter himself because he recentlydhad experience with an attorney . . . .");
(Willson Decl., R. Doc. 145-2 at 4) (“After bgradvised of Chris Bracken’s position regarding
the proposed settlement . . . (Willson Decl., R. Doc. 145-2 &) (“Ver Meer advised me that
he was working to assess the reasonableoieas[$600,000] settlement demand made by Mr.

Blackmon .. ...
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The adjusters also describe certain stepsttiayin adjusting Plaintiffs’ claims, including
Ver Meer’s determination th&#500,000 or $550,000 was a fairtttkment offer for Khance
Blackmon’s wrongful death claim, bad on “other settlements amerdicts in litigated claims”
and “our evaluation.” (Ver Meer Decl., R. D&H-2 at 6) ($550,000); (Answer to Interrog. No. 9,
R. Doc. 213-2 at 33) ($500,000); (Willson Decl.,®c. 145-2 at 2) (“| was assigned this matter
... after it was discovered thatodhJaramillo . . . may have been alleged to be in the course and
scope of employment with Bracken . . . ."”). In additto the claim files, Plaintiffs are also seeking
a response to Request for Production No. 24, wdskk for “all documentsupporting the specific
factual statements made” in hoAnthony Ver Meer and Matt Wdbn’s Declarations. (R. Doc.
213-1 at 34) (Request for Produc. No. 24).

A careful review of the Ingar Defendants’ 758-page priviledpog indicateshat the claim
files contain contemporaneous documents that either suppretate to the factual statements
made in their Answer to Interrogatory No. 9ahe Declarations of Ver Meer and Willson. (R.
Doc. 213-3). The Court thereforadis that the scope of permissilaliscovery with respect to the
claim files consists of materialsatheither relate to, reference, support the statements made in
the Insurer Defendants’ Answer ltterrogatory No. 9 and theelarations of Anthony Ver Meer
and Matt Willson. To be clear, this includdsyt is not limited to, the following claim file

materials®

e Material®§ memorializing or relaying the subst® of the conversations or events
referenced in the Answer to Interrogatdvp. 9 or the Declarations of Ver Meer and
Willson. Specifically, this includes any cemiporaneous claim log notes memorializing
conversations or events. It also includey apdates Ver Meer or Willson sent to each

8 The events described in the Insurer Defendants’ Answer to Interrogatory No. 9 and the Declar¥féorideaxfr

and Willson are all limited to the time period between A#e016 (accident), and October 19, 2017 (settlement of
Khance Blackmon'’s claim). To be clettre claim file materials falling withithe scope of permissible discovery are
limited to that time period, as well.

9 ‘Materials’ include, but are not limited to, contemporaneous claim log notes, emnaiteer communications, as
well as reports, summaries, and memoranda.
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other or the other Defendants (or a represertati a Defendant) apprising the recipient(s)
of any referenced conversations or events;

e Materials related to the decisiondwsclose the Bracken Policies;

e Materials that suggest (or otherwise subt#te) Ted or Ruthi®lackmon’s knowledge,
or lack of knowledge, that énBracken Policies existed;

e Materials related to the assessment andat@ln of Ted Blackmon’s personal injury and
property damage claim;

e Materials related to the assenent and valuation of Khaa Blackmon’s wrongful death
claim°including the applicable state law, if a particular state’s law was applied;

e Materials related to the need to open (@ dpening of) Khance Btkmon'’s estate under
Florida Law. This includes Defendants’ knowledge of Ted Blackmon’s criminal history
and any impact it might have orstability to serve as estate representative prior to August
28, 2017. (R. Doc. 213-2 at 38); (R. Doc. 30-2 at 5-6).

Unless otherwise provided in this Ordéthe scope of discovery with respect to the claim
files does not include documents relating to akdgistment and settlement of Russell Koop or
Shemika Robinson’s claims. First, thosbocuments do not shed light on whether
misrepresentations were made to the Blackmons in the adjustment of their claims. Second,
Plaintiffs have not put forthrgg argument substantiating the relevancy or need for information
related to Mr. Koop. Andgs information related to Mr. Koop ot discoverable for this additional
reason. Third, most of the infoation related to Ms. Robinsas privileged. Although both Ms.

Robinson’s estate and Mr. Koop retainedumsel almost immediately after the accident,

Defendants’ privilege log indicates that Ms. Rimn’s estate filed suit in Texas sometime in

10 0On January 10, 2017, and August 29, 2017, Ver Meereyaulvoffers of either $500,000 or $550,000 to settle
Khance Blackmon’s wrongful ddatlaim, presenting both offers as reasur, based on his research of awards in
similar cases (Ver Meer Decl., R. Doc. 30-2 at 6jygWer to Interrog. No. 9, R. Doc. 213-2 at 33, $&e Cincinnati
Ins. Co. v. Zurich Ins. Cp198 F.R.D. 81, 87 (W.D.N.C. 2000) (insurer impliedly waived privilege as to bothrfdct
opinion work product by offering its attorney’s ojon as to settlement value of underlying case).

11 See infraPart III.E (discovery related to assessment and valuation of Ms. Robinson’s claim may be discdverable i
certain conditions are met).
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August of 2016—roughly 2 months after the deeit. (R. Doc. 213-3 at 203-04, 308-10).
Therefore, most of the materials related Nis. Robinson are legitimately protected from
production by the attorney-client privije or the work product doctrinetto v. Atl. Specialty Ins.
Co, 2017 WL 4540963, at *2 (S.D. Mis®ct. 11, 2017) (“The claim fileotes . . . post-date the
filing of Plaintiff's lawsuit and therefore aregbected by attorney-cliemgrivilege and/or work
product doctrine. . . . Moreoveall entries beginning with 48/2016 are in anticipation of
litigation, because at this point KShad received a settlemennaend from Plaintifs counsel.”).

And so, with the potential exception noted later in this Ossar infraPart III.E, the Court
does not find any relevance thvabuld place the clairfile materials relateé to Ms. Robinson or
Mr. Koop within the scope of discovery.

il. Claim File Materials — Privilege

Having defined the scope of discovery witbpgect to the claim fikg the Court must now
consider whether any of those documents are pgileand, if so, whether a waiver has occurred.
Defendants are attemptingwithhold almost the entirety of thaslaim files, even those materials
relevant to the Blackmons, by claimgi they are subject to the attorney-client privilege, as well as
the work product doctrine, as they anticipaiéddtion immediately aftethe accident, given the
nature of the injuriegnvolved and the fact that otheraghants (Koop and ébinson) retained
counsel almost immediately.

At the outset, the Court notes that the siveérme of document®itind in the claim files,

coupled with the Insurer Defendants’ failure ddequately describthe documents on their
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privilege log*? or even identify which documentsspond to each discovery requéstakes this
assessment particularly difficubee Douga v. D & Boat Rentals, In2007 WL 1428678, at *4
(W.D. La. May 10, 2007) (“Numerousourts have noted the diftitty of detemining the scope

of work product privilege as it @fies to insurance claims files or records from an insurer's
investigation of an insured's claim.¥jctor Stanley, Inc. v. Creative Pipe, In250 F.R.D. 251,
254 n.2 (D. Md. 2008) (“[W]hen a party refusesproduce documents during discovery on the
basis that they are privileged or protectedhas a duty to particularize that claim.Bowne of
New York City, Inc. v. AmBase Carp50 F.R.D. 465, 475 (S.D.N.Y. 1993) (“There simply is not
enough information supplied [on theyplege log] to support the prilege claims of AmBase with
regard to its [“substantial voluenof”] documents, particularlyn the absence of any supporting
evidence.”). But ultimately, the difficulty ofhis task makes one thing clear—the Insurer
Defendants have not met their bur@éshowing that the relevantiin file materials are protected

from disclosure by either the attorney client privilegehe work product doctrin¥.

2 Indeed, for many entries, the Insurer Defendants faiihdicate which claimant the communication relates to,
making it impossible to assess the privilege. (R. Doc. 213-3 at 380) (“7/28/2016 Email (sumfactsyanrid coverage
issues; additional information needed.”); (R. Doc. -21at 383) (“1/10/2017 Email (strategy for settlement
negotiations”); (R. Doc. 213-3 at 386) (“1/3/2017 Email @ipdon status of claims, settlement strategy”). This is
especially true where certain claims warditigation, while others were not.

B n their written discovery responses, the Insurer Defetsddo not identify which documents on their privilege log
are being withheld in response to eaafuest. Instead, Defendants simply refer Plaintiffs to their entire privilege log.
This practice is not only insufficien@rchestrate HR, Inc. v. Trombetth78 F. Supp. 3d 476, 510 (N.D. Tex. 2016)
(“It is Defendants' responsibility to provide meaningfdpenses to the requests for production, and it is Defendants'
responsibility to review the voluminous documents to idgritibse that are responsive to specific requests.”), it is
especially problematic given the privilege log is 758 péy&s and does not adequately describe the privileged nature
of documents being withhel8eeFed. R. Civ. P. 26(b)(5); LR 26(c) (“description must include each requisite element
of the privilege or protection asserted; date; a#f)precipient(s); and nature of the privilegesge also Cashman
Equip. Corp. v. Rozel Operating C@009 WL 2487984, at *2 (M.D. La. Aug. 11, 2009) (“[A] privilege log . . .
should not only identify the date, the author, and all recipafr@ach document listed therein, but should also describe
the document's subject matter, the purpose for its ptiotyu@nd a specific explanation of why the document is
privileged or immune from discovery.”).

1 The Insurer Defendants also claim that the “attorriey privilege and work product privilege extends to
communications between the Insurer Defendants, the insameldbeir counsel, by virtue of the common interest [or
joint defense] privilege.” (R. Doc. 231 at 8). Howeveecause the common interest privilege merely extends the
attorney-client and work product privileges to communications and documents shared amongadantefer
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Attorney-client privilege.'® Based on the Court’s review tife 758-page privilege log, it
seems Defendants are claiming the attorneycl@ivilege protectsany communication or
document simply because an atwyns involved. (R. Doc. 213-3 at 370) (“9/2/2016 Email (call
from Ted Blackmon” sent by Matt Willson to &rony Ver Meer, “James Holland (attorney for
Bracken), Bill Whitfield (attorng for C3)”); (R. Doc. 213-3 &891) (“5/24/2017 Email (contacting
Maegan Worley” sent by Matt Willson to “Bruce Gaible (attorney for Bracken), Andrew Sarne
(attorney for Jaramillo)Andrew T. McKinney (attorney for C3) cc: Kimberly S. Ridling
(Travelers), Anthony J. Ver Medfravelers).”); (R. Doc. 213-at 404) (“7/8/2016 Claim note
(communications with defense counsel Bill Wileid and Johnny Nelms re vehicle inspection,
email from C3 counsel Jessietbhiell)” by Anthony Ver Meer, claning “attorney-client privilege
(email to defense attorneys Johnny Nelms atid/#iitfield reproducedn claim note)”).

But “the attorney-client privilege does nqipdy simply because documents were sent to
an attorney. Indeed, more is required. To begiis, vital . . . that th communication have been

made and maintained in confidence. [And] ¢ahfidential communicatn between client and

potential co-defendants, it only applies if the underlyingileges are first establishedhich the Insurer Defendants
have failed to doShaw Group, Inc. v. Zurich Am. Ins..C8014 WL 1784051, at *14 n.20 (M.D. La. May 5, 2014)
(“The joint defense privilege” or “common interest’ doctrine, is not an independeritegay but is instead an
extension of the attorney-client privilege” or work product doctrine and protentmgnications or documents
exchanged between those with a common interégillgr v. Gorski Wladyslaw Estat007 WL 9734153, at *2
(W.D. La. Feb. 19, 2007) (“The common interest ruleliappequally as an extension of both the attorney-client
privilege and the work product doctrine.”). Beyond that, even if the underlyingepee applied, the Insurer
Defendants have not provided the Court with any infdiom supporting the joint defense or common interest
privilege, other than arguing that it generally applies between insurers and insureds. Tbeggidence or even
suggestion that the documents and communicationse"wgchanged among attorneys with identical litigation
perspectives to coordinate legal strategies, or to advance a joint defense effort or strategy thatieaslbdampon
and undertaken by the partisd their respective counselléBlanc v. Texas Brine Co., LL.2019 WL 5265063, at

*6 (E.D. La. Oct. 17, 2019) (rejecting assertion of common interest privilege under Louisianaf Ewiikence article
506(B)(3) where underlying privileges had not been established and there was no evidenteg@pommon
interest).

15 Consistent with its prior Order, ti@ourt will again “apply Louisiana law to govern the scope and applicability of
the attorney-client privilege,” althoughdps of the Court’'s Order cite to federal cases, in addition to case law from
Florida, as merely instructive.” (R. D@78 at 12 n.3) (analyzing the appiiafe state’s law concerning the scope and
application of the attorney-client privilege).
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counsel is privileged only if it is generatéor the purpose of obtaining or providing legal
assistance.Equal Employment Opportuni§gomm'n v. BDO USA, L.L.RB876 F.3d 690, 696 (5th
Cir. 2017);see alsd.a. C. Evid. art. 506(B) (“Aclient has a privilege to fiese to disclose . . . a
confidential communication . . . made for the pugposfacilitating the rendition of professional
legal services to the client . . . .3woboda v. Mander2016 WL 2930962, at *5 n.41 (M.D. La.
May 19, 2016) (“[N]ot all communiceitns between an attorney aalient . . . constitute legal
work entitled to attorney-client privilege. Forawple, no privilege attaches when an attorney
performs investigative work in the capacity of isurance claims adjuster, rather than as a
lawyer.”).

Critical here, for each entryaiming the attorney-client priwbe, the Insurer Defendants’
privilege log does not indicate ghcapacity in which the attagg was serving (e.g., in-house
counsel, litigation cowsel, outside counsel§,nor does it indicate whether “the communications
were rendered for the purpose of providiegal advice’ Swoboda v. Mander2016 WL
2930962, at *5 (M.D. La. May 12016) (“the Court doesot find anywhere ithe Declaration an
assertion that Continental was serving as H&snsel with regard to pential litigation related
to the G36. . . .”); In re Vioxx Prod. Liab. Litig 501 F. Supp. 2d 789, 808 (E.D. La. 2007)
(“Relative to attorney-client privilege claimsfdr “the individuals autoring or receiving the

documents . . . their relationships to the contéthe documents were not explained . . .If)e

16 And it is often not clear whether a communication was actually directed to an attorney, as many were transmitted
to multiple individuals—both attorneys and non-attorndéysie Vioxx 501 F.Supp.2d at 798-99 (E.D. La. 2007)
(“The lawyer's role as a lawyer mustf@mary to her participation in a communication for privilege to attach. . . . In

this regard, it should be noted that the number of ¢giggr non-lawyers to whom a communication was disseminated

is not dispositive. A communication could be to several &agand one non-lawyer andoits primary legal purpose

gloss if the non-lawyer were sent the communication for non-legal purpodeggd States ex rel. Barko v.
Halliburton Ca, 74 F. Supp. 3d 183, 188-89 (D.D.C. 2014) (“Parties, including corporations, may not shield
otherwise discoverable documents from disclosure by including an attorney on a distlistitThus, the fact that

an attorney either is copied on or is one of multipiepients of an email does not on its own support a claim of
attorney-client privilege.”).
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Domestic Airline Travel Antitrust Litig 2020 WL 3496748, at *7 (D.D.C. Feb. 25, 2020)
(attorney-client privilege not supported where proponent failedptaiex‘the legal role counsel
played with respect tong particular document.. For example, a July 14, 2016 claim note by
Anthony Ver Meer being withheldndler the attorney client prigge is simply described as:

“[Description:] Claim note (reserves, monunication with agent, communication

with defense attorneys andsured) . . . [Basis for iliholding:] attorney client

privilege (email to Ben Wadlington, @k Bracken, and defense counsel Jesse

Mitchell, Bill Whitfield, and Johnny Nelms reproduced in claim note).”
(R. Doc. 213-3 at 410). Therens information regardig the topics discusdewith the ‘defense
attorneys’ or any indication th&ter Meer was seeking legal adviase a representative of one of
the attorneys’ clients. And this consistent with entriesritughout the privilege log. (R. Doc.
213-3 at 410) (“attorney-cliengrivilege (contains sumary of call withdefense counsel and
insureds)”); (R. Doc. 213-3 at 419) (“ClaimtadVM for defense counsel Johnny Nelms)”); (R.
Doc. 213-3 at 496) (“Email (meeting and contaéb)hwithheld under attmey-client privilege
because it was sent by Matt Willson to “ChBisacken (Bracken), James Holland (attorney for
Bracken)”).

These descriptions are cleamgufficient to withhold information based on the attorney-
client privilege.Compare Firefighters' Re8ys. v. Citco Grp. Ltd2018 WL 305604, at *6 (M.D.

La. Jan. 5, 2018) (finding privilege log entries stiéint where role of counsel was explained and

each entry described the “subject matter ofpilngoorted legal advice” being sought; for example,

17 The Court is aware that certain lawyeepresenting some of the Defendants in this litigation are included in some

of the entries throughout the privilege log. However, thdlpge log fails to indicate the capacity in which the lawyer

was acting at the time of the communication, fails to indicate that the communication is being directed to the lawyer
in an effort to obtain legal advice, and often does notaidithe particular claimant to which the communication
pertains. Finally, the claim file materials falling withinetscope of discovery are those documents related to the
Blackmons that were generated between June 15, 2016c#miger 19, 2017—months before this litigation was filed.

For all these reasons, the preseiof any litigation counsel does not alter the Court’'s analggisal Employment
Opportunity Comm'n v. BDO USA, L.LLB76 F.3d 690, 696 (5th Cir. 2017) (“There is no presumption that a
company’s communications witounsel are privileged.”).
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email chain with counsel requesting legalvice re: interpretatiorof Leveraged Offering
Memorandum in connection with Gldiddawk settlement with RBS"with Bowne of New York
City, Inc. v. AmBase Corpl50 F.R.D. 465, 474-75 (S.D.N.Y. 1998)jecting party’s assertion

of attorney-client privilege “because its pragle log, unsupported by any evidence, is inadequate
to sustain its claims”; for example, log debed one document as a “handwritten memo with
memo from Scott Freeman to BriBean’ and its subject was @Ry Statement.’ . . . Nothing on
the log informs us whether the document contaigal ladvice or was prepartmlelicit legal advice
from others.”).

Moreover, other entries mergbyovide status updates, whiare generally not protected
by the attorney-client privilege. (R. Doc. 213857) (“2/1/2017 Email (update on status of
claims)” from Ver Meer to noattorneys and attorneys); (R. ©@13-3 at 190) (“7/31/2017 Email
(requesting update on status)” frattorney to Ver Meer, other nattorneys and attorneys); (R.
Doc. 213-3 at 381) (“2/15/2017 Eméihanking for update on stato§claims)” fran an attorney
for C3 to Ver Meer, other non-attorneys and attorneyse In re Imperial Corp. of Aml67
F.R.D. 447, 452 (S.D. Cal. 1995) (“The letters weriten for the purpose of apprising American
Casualty of the status of the case, fuotseeking or impding legal advice.”)Meade v. Gen.
Motors, LLG 250 F. Supp. 3d 1387, 1392 (N.D. Ga. 201Fp(‘example, reports reflecting the
status of litigation and containing purelyfaal information ar@ot privileged.”);Universal City
Dev. Partners, Ltd. v. Ride & Show Eng'g,.Jr230 F.R.D. 688, 690-91 (M.D. Fla. 2005) (“It is
generally recognizedhat the communication of factualfammation is notprotected by the

attorney-client privilege. For exple, reports reflecting theastis of litigation . . . .”).
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And so, the Court finds the Insurer Defenddmive not met thebburden of establishing
that all the withheld documentdlifag within the scope of discowg are protected by the attorney-
client privilege.

Work product doctrine. The Court finds Defendants’ sestion of work product over the
Blackmons’ claim file materials equally unsubgiared. Work product consists of “documents
and tangible things . . . prepared in anticipatiofitigfation or for trial by or for another party or
its representative . . . .” Fed. R. Civ. P. 26(b)(3)®Aside from the severity of the accidesge
Hamilton v. Canal Barge Cp395 F. Supp. 975, 976 (E.D. La. 197diven fatal ifjuries were
involved, work product applied to “five eyewitswe statements, taken the day of the accident by
the defendant's insurance adjuster,” althougirtcoltimately requird production), Defendants
have not pointed to any evidence that shdihesy reasonably anticipated litigation of the
Blackmons’ claims from day one, or that certdocuments were not prepared in the ordinary
course of business.

First, the Insurer Defendants represent iatBlackmon indicated, frm the start, that he
would be handling the claimsrhself—i.e., without a lawyer, dse did not trust lawyers—and
wanted to settle quickly. (Wilsx Decl., R. Doc. 145-2 at 2-8pn September 2, 2016, Blackmon
told Willson "he would like tgroceed as soon as possible")néver to Interrog. No. 9, R. Doc.
213-2 at 31) (On November 21, 2016, “Ted Blackmadmised that he wouldrefer to have the
matter resolved.”); (R. DoQ04 at 19) (Mr. Blackmon “neededoney quickly and wanted to
avoid the delay of litigation)” And although Mr. Blackmon bifly retained pesonal injury
attorneys for just over a monfhefendants claim that immediagedfter Mr. Blackmon fired those

attorneys, he assured Ver Meer that he still “did not want to go through . . . litigation and would

8 Whether documents are protected bywloek product doctrine is governed faderal law, even in diversity cases.
See Conoco Inc. v. Boh Bros. Const.,@81 F.R.D. 107, 118 (W.D. La. 1998).
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prefer to put this matter behind him,” on Mk 29, 2017. (Answer to Interrog. No. 9, R. Doc. 213-
3 at 36). Therefore, the record indicates thsurer Defendants reasonably anticipateciding
litigation of theBlackmons’ claims—rot the opposite.

Under these circumstances, the almost-@diate retention ofounsel by both Russell
Koop and Shemika Robinson's estate does notjtistify a reasonable &nipation of litigation
with respect to Mr. Blackmon, as Defendants suggest. (R. Doc. 231 at 10, 12) (“The fact that the
adjuster received a letter @fcommendation from an accident claimant’s attorney only two weeks
after the accident demonstrates it adjuster’s anticipation tfigation was reasonable.”); (R.
Doc. 213-3 at 348) (indicating LOR for MsoBinson on Aug. 22, 2016); (R. Doc. 213-3 at 326)
(LOR for Koop on June 29, 2016). Moreover, Dufants have insistethat any materials
associated with the Koop and Robinson claims &@lwirrelevant, while at the same time relying
on Koop and Robinson’s retention$ counsel to withhold docuemts from the Blackmons in
discovery. Defendants cannoave it both ways. Simply puf,Koop and Robinson’s claims are
irrelevant, so are theretentions of counsel.

Second, Ver Meer and Matt Willson's own Cxations establish that they each conducted
investigations and settled clairas part of their routine job duti€Ver Meer Decl., R. Doc. 30-2
at 1); (Willson Decl., R. Doc. 145-2 at Hee Williams v. United States Envtl. Servs.,, 12006
WL 617447, at *4 (M.D. La. Feb. 16, 2016) (“[T]hedeeted documents do not constitute work
product as they are part of a hunmasources investigation and wereated in the ordinary course
of business. In its Interrogaio Responses, Defendant explainghat Ms. Fobb ‘is primarily
responsible for conducting all instégations regarding complaint$ employment discrimination,
harassment, or retaliation.” Ms. Fobb's interimatestigation and the documents created in

connection with it were a resultf Defendant's routine busse practice . . and would have
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occurred regardless of any threat of litigationG)over v. Glover v. Kansas City S. Ry..&013

WL 3974533, at *4 (E.D. La. Aug. 2, 2013) (“As the case law cited above establishes, the mere
fact that a document is prepared when litigati® foreseen does not mean it was prepared in
anticipation of litigation. Vanicor's deposition tiesony submitted by plaintiff establishes that the
taking of witness statements was done by Vanicthenordinary course dfis job function as to

every railroad accident in his territory, regasdlevhether litigation was anticipated or ever
occurred.”). This indicates th#te claim file documents relatéo the Blackmonsvere prepared

in the ordinary course of business.

Moreover, the privilege log entries are inaddqua establish that each document withheld
as work product contains mental impressions or Isfjategies related to thiisigation or that it
was created in anticipation of tHiggation. “[Clourts presenteditth work product disputes in the
insurance context must be careful not to hold tocuments are protedtérom discoery simply
because of a party's ‘ritualistincantation’ that all documentgeated by insurers are made in
preparation for litigation . . . .Weber v. Paduan@®?003 WL 161340, at *4 (S.D.N.Y. Jan. 22,
2003).

Here, consistent with theirguwment that the anticipation litigation should be presumed
after a fatal accident, the Insurer Defendants’ilege log indicates a clear assumption that every
claim file document associated with its investigaiand handling of thecaident is automatically
protected as work product. (R. Doc. 213-3188) (“6/18/2016 Clian Acknowledgment” from
Travelers to C3 Construction withheld as wprkduct without further explanation); (R. Doc. 213-
3 at 181) (“7/12/2016 NADA Value of 1997 Lexus ISedan 4D LS400” by Ver Meer withheld
as “work product,” without further explanation); (R. Doc. 213-3 at 190) (“8/22/2017 Emalil

(request for call)” from Ver Meer to Whitfield &dftorney for C3)”); (R. Doc. 213-3 at 203)
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(“8/4/2016 Email (inquiris regarding Jaramillo, C3, and &ken)” from Ver Meer to non-
attorneys and attornsy, (R. Doc. 213-3 at 204) (“7/12016 Email (Complex Claim Unit
Consultation form)” from Ver Mer to employees of Travelers).

The Insurer Defendants’ cannotyren these assumptions teest their burden, especially
considering the record evidence noted above, which supports the opposite con8esion.
Lanelogic, Inc. v. Great American Spirit Ins..C8010 WL 1839294, at *6 (N.D. Tex. May 6,
2010) (insurance company's statement that fifiary motivating purpose for the creation of
such documents was to aid in possible futurgdtion” were “self-servig” and could not carry
the day where “other evidence suggests thattitigp concerns were ntte primary motivating
purpose behind the creationtbe documents at issueBete Rinaldi's Fast Foods, Inc. v. Great
Am. Ins. Companiesl23 F.R.D. 198, 202 (M.D.N.C. 1988) (“An insurance company cannot
reasonably argue that the entirety of its clafiles are accumulated in &cipation of litigation
when it has a duty to investigamjaluate and make a decision wiéspect to claims made on it
by its insured.”). And so, the Cduinds the Insurer Defendantsssertions of work product, in
addition to attorney-cliergrivilege, to be unsupported.

As a final note, the Court will not allow the Insurer Defendadtst@nal opportunities or
avenues to meet their burden of establishing either privilegefighters' Ret. Sys. v. Citco Grp.
Ltd., 2018 WL 305604, at *7 (M.D. Ldan. 5, 2018) (allowing supplemtal log where court was
unable to assess privilege). First, the only supgfteted by the Insurer Defendants to substantiate
their assertions of bothattorney-client pvilege and work product igheir 758-page privilege log
produced in response to the disagveequests at issue. The Colais just explained how the log
is inadequate to substantiate the privileges being claimed. But even more important, after those

assertions of privilege were challenged by Pitistthe Insurer Defend&s did nothing more to
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substantiate them. They did mobduce any supporting evidenceaffidavits from the attorneys
or other individuals listed on ¢hlog. Moreover, they failed teven provide the Court with
additional detail in their briefing that might assistn assessing the applicability of either the
attorney-client or wik product privilegesSee Bowne of New York City, Inc. v. AmBase Corp
150 F.R.D. 465, 475 (S.D.N.Y. 1993) (“There siynps not enough infomation supplied to
support the privilege claims of AmBase with regardts documents, pactlarly in the absence
of any supporting evidence.”).

Instead, the Insurer Defendants filed anrmaty Motion for Protective Order asking the
Court to conduct a blanket in-camera revibefore ordering production of any withheld
documents, which the Court has denied. And whatise, even that later Motion for Protective
Order did not provide any supporting evidenceadditional informathn substantiating their
privilege claimsSee Victor Stanley, Inc. v. Creative Pipe, 250 F.R.D. 251, 254 n.2 (D. Md.
2008) (although a party initially produced privigelpg, “once the claims of privilege/protection
have been challenged by the requesting pahg, producing party mushen establish an
evidentiary basis to support the privilege/protatttlaim. Failure to do so results in a forfeiture
of the privilege/protection claimed.”). In othewords, the Insurer Defendants gave themselves a
second chance to meet their burdget failed to take it.

And while federal district courts often undeké an in-camera review in determining the
privileged nature of documentsathapproach is not wamnted here for several reasons. First, it is
the Insurer Defendants’ burden to prove the applitabf any claimed priiege and their effort
in doing so has been minimal. While they did produce a 758-page privilege log, quantity does not
equal quality. Moreover, the Ingr Defendants then failed togwide any additional support once

their claims of privilege we challenged. Second, the sheer number of documents being
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withheld—potentially over 10,066makes an in-camera reviewarticularly inappropriate,
considering the amount of judicia@sources that will be expendedange part because the Insurer
Defendants failed to carry their own burd&ee Bowne of New York City, Inc. v. AmBase Corp
150 F.R.D. 465, 475 (S.D.N.Y. 199@AmBase's suggestion of in camera review in lieu of an
evidentiary presentation is misplaced. Such revieay be useful if theris a genuine dispute
between the parties as to the aacyrof the withholding party's description of certain documents.
Such review is not, however, to be routineindertaken, particularly in a case involving a
substantial volume of documenés, a substitute forarty's submission of an adequate record in
support of its privilege claims.”).

The Court must also point out that Defemigaprivilege log liss an August 22, 2017 email
described only as a “request for call” sent bythemy Ver Meer to “Bill Whitfield (attorney for
C3).” (R. Doc. 213-3 at 190). The Court has no es¢o Mr. Whitfields role—in-house counsel,
outside counsel on retainer, counsel of recomhimn-going litigation, etc. No other information
is provided on the privilege log, espt that the email is beingthheld on the bases of attorney
client privilege and work product. Incrediblghis email was nonetheds filed in the record—
unredacted—by Defendants. (R. Doc. 88-14 at 13.rbt privileged. Insteh Ver Meer is simply
forwarding to Whitfield the fobbwing request from Nick Medje Plaintiffs’ estate attorney—
“refresh my memiy: what do you need from me order to pay the claito the estate?” (R. Doc.
88-14).

To be sure, the Court found Defendants’ ggses of privilege unsubstantiated, even
before this email. But it now b questions whether the privilegee being asserted in good faith.
See Victor Stanley, Inc. v. Creative Pipe, J260 F.R.D. 251, 265 (D. 81 2008) (“[T]here is an

almost irresistible tendency to be over-inchesin asserting privilege/protection. . . . Counsel
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should be wary of . . . assert[ingjivilege/protection aa basis for refusing . production without
having a factual basis to supp@ach element of each privilege/protection claimed for each
document withheld, because doing so is a sandilenaolation of [Rule]26(g).”). For this
additional reason, the Court wilbt conduct an ktamera review or otin@ise provide Defendants
another opportunity to substariéaheir privilege claims.

Indeed, any further opportunitg establish eitheprivilege would be ftile. As discussed
below, even if the Court found that the withhdlmcuments are protecteg either the attorney-
client or work product privileges, both haveehewaived. In other wogjl the documents would
still be subject to production, desp#ny privilege tat once applied.

iii. Claim File Materials — Waiver of Privilege

Even if the Court assumed that both therattg-client privilege and work product applied,
by submitting their Answer to Interrogatory NoaBd the Declarations of Ver Meer and Willson
in support of their defense, Defendants havie@ghany privilege for those underlying materidls.
See Schwegmann Westside Expressway, Inc. v. Kmart €8> WL 510071, at *6 (E.D. La.
Aug. 25, 1995) (“Schwegmann has waived its privekegvith respect to matters covered in Mr.
Whittaker's affidavit,” submitteth opposition to summary judgmentBriction Div. Prod., Inc.

v. E.I. Du Pont De Nemours & Cdl17 F.R.D. 535, 538 (D. Del. 198{finding waiver of work
product; “plaintiff's assertion ithe Supplemental Answer to Integattory No. 1 that the invention
date and written descriptions of the semi-aiiit claims arose dung the period March—August,
1980, created the opening for DuPont to investiglaeé foundations fohbse representations.”);
Computer Network Corp. v. Spohl&5 F.R.D. 500, 502 (D.D.C. 1982) (“He cannot foreclose

discovery of the factual k& for his factual representationstire affidavit . . . . [E]ven if the

19 To be clear, the ‘underlying materialw’e those claim file materials previously described by the Court as falling
within the scope of permissible discovery.
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[factual representations] came within the attornigsnt privilege . . . the privilege was waived. A
party cannot voluntarily disclose fadh his favor before a judicidibunal, when they are helpful
to his cause, and then invoke the mtéy-client privilegeas a shield.”);in re Powerhouse
Licensing, LLC 441 F.3d 467, 473-74, 2006 (6thr.GA006) (“The decision to include Shefferly's
affidavit represents a litigation strategy fraughth obvious risks; surely, counsel must have
realized that it would be “pugtny the envelope” with respect tioe attorney-client privilege to
introduce an affidavit fronan attorney intimately involved istructuring the very transactions
alleged to have been fraudulent. . . . [Clounskelpfetitioners elected tmterject Shefferly into
these proceedings and thereby waived the ayachient privilege. In so doing, the work product
privilege was waived as well."lzovernment Guar. Fund of Repigbof Finland v. Hyatt Corp
177 F.R.D. 336, 341-42 (D.V.l. 1997) (“By using tbeclaration of Michael C. Shindler to
support its opposition to the Skopbank Parties'amdtr partial summarygdgment, Hyatt waived
the privilege as to Mr. Shindler's communicatiolatiag to the subject matter of the declaration.
Hyatt cannot use an officer and active player'srélationship with Skopbank Parties to put forth
facts supporting its opposition and then dangess” to the underlying informationillis Elec.
Co. v. Polygroup Macao Ltd2020 WL 1934425, at *2 (D. Minn. Apr. 22, 2020) (waiver of
attorney client prilege for statements made in Mr. ForideéDeclaration; “M. Fonder did more
than simply reveal the date of his communicatitwesalso represented that the substance of those
communications supported his conclusion that tivention date as atdst as early as May 18,
2010.”); Cincinnati Ins. Co. v. Zurich Ins. Gol198 F.R.D. 81, 87 (W.D.N.C. 2000) (insurer
impliedly waived privilege as to both faché opinion work product by offering its attorney’s

opinion as to settlemeralue of underlying case).
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And so, the Court finds any privilege that midnave applied to the claim file materials
that are related to the Blackmoasd fall withinthe scope of discovergs described above, has
been waived. Defendants have placed these matatiesue by relying on them to defend against
Plaintiffs’ allegations and tohew the reasonableness of theijuatment and settlement of the
Blackmons’ claimsSee Williams v. United States Envtl. Serk&C, 2016 WL 617447, at *5
(M.D. La. Feb. 16, 2016) (finding that defendavdived work product protection by citing to
sexual harassment investigationits briefing on a motion to comnep“to show that it exercised
reasonable care to promptly correct any harasseh@vior” after receivingeports of harassment,
and thereby defend against plaintiff'sisal harassment and retaliation claims).

Therefore, Plaintiffs’ Motion to Compel GRANTED as toRequest for Production No.

24 and Defendants must produce “all documenppsrting the specific factual statements made”
in both Anthony Ver Meer anlillatt Willson’s Declarationsvithin 21 days of this Order.

Plaintiffs’ Motion to Compel is likewisegartially GRANTED as to Requests for
Production Nos. 8, 9, and 1%o0 the extent Defendants musbguce the claim file materials that
fall within the scope of discovery, as outlined abavighin 21 days of this Order.

If any of theresponsive documents containinformation about theother accident
victims, those portions of the documents mustdmacted

E. Potential Exposure for the Collision

Plaintiffs also seeks production of matdsi “reflecting [the Insurer Defendants’]
understanding of [their] potentiakposure for the collision”—i.e ¢coverage opinions, large loss
reports, exposure, risk of excess and reservesD@R. 213-1 at 39) (Request for Production Nos.
6, 7, 19, 28, 30, 33). Plaintiffs requéisis information forall 4 accident victimsconsistent with

their other discovery requests. And Defendants lagaen withheld all rgponsive materials that
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would be included irthe claim file® as protected by either the work product doctrine or the
attorney client privilege.

The Court has already foundatrany valuation of the Blaakons’ claims ceated between
June 15, 2016, and October 19, 2G4 discoverable. Again, if thesdocuments wengrivileged,
that privilege was waived when the Insui@efendants placed the reasonableness of their
settlement offer at issue in their Answerlterrogatory No. 9 and \YYeMeer's Declaration.
Moreover, the Court still questions whether thgp@sure’ documents would have been privileged
to begin with. As previously ated, both Ver Meer and Willsondicated that their regular job
duties included “gathering information and suppgr documentation in order to make coverage
and liability determinations, communicating with policyholders and claimants, and negotiating
settlements” (Ver Meer €&l., R. Doc. 30-2 at 25ee Shields v. Boys Town Louisiana,,|B016
WL 1298986, at *2 (E.D. La. Apr. 4, 2016) (If the doeent would have been created regardless
of whether the litigation was alssxpected to ensue, the docurhe/as created in the ordinary
course of business and notanticipation of litigation.)Hill Tower, Inc. v. Dep't of Navy/18 F.
Supp. 562, 566 (N.D. Tex. 1988) (“The mere fags tteport deals with facts, opinions, and
recommendations that later may be the focultightion does not establish that there was the
expectation of litigation whethis document was drafted.’Beyond that, the record again does
not support that litigation of the Blackmondaims was reasonably anticipated. And so, any
documents “reflecting [the Insurer Defendahtsiderstanding of [their] potential exposure” for
the Blackmons’ claims between June 2616, and October 19, 2017, must be produced.

As for the remaining accident victims, theutt has already found that claim file materials

that would include the informian at issue here, related &ither Russell Koop or Shemika

20The Court did not include this information in its prior discussion of the claim file materialssedtwas presented
as a separate issue in Plaintiffs’ Motion to Compel (R. Doc. 213).
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Robinson, are generally not within the scope of discovery. In generakhans the case for any
documents related to the Insurer Defendantglemstanding of their ‘@ential exposure for the
collision.” (R. Doc. 213-1 at 39). With the milsle exception noted belg the Court finds any
documents related to the valuation of Russell Kmohemika Robinson’s claims to be irrelevant
based on the allegations made in the Compldihe Court finds it gtical that, throughout
Plaintiffs’ extensive allegations, they do noaioh that Defendants committed the alleged fraud
out of fear that all 4 of the claims togetmaight exceed the $12 million in potential coverage—
or even the $2 million in liability coverage. Iead, Plaintiffs repeatedly claim that Defendants
saw an opportunity to save some money on tlelhons’ claims, and they seized it. (R. Doc.
79) (claiming Defendantsvithholding crucial policy information, thereby nducing them to
negotiate without counsel and to settle for far less than their claims were worth). Therefore, the
valuations of Russell Koop and Shemika Robinsafésms are generally noélevant or within
the scope of permssible discovery.

Possible Exception.Both Shemika Robinson and her young son, Khance Blackmon,
unfortunately passed away as a hestithis accident, which ocecred near Mobile, Alabama, on
June 15, 2016. According to the record, Khanesl dinstantly while MsRobinson was airlifted
to a hospital where she passed away hours leierRobinson’s estatelédd suit sometime in
August of 2016—roughly 2 months after the accidéitthe outset, the Court finds that any
valuation of Ms. Robinson’s clairafter her estate filed suit in Texas was surely prepared in
connection with that litigation, is protected wsrk product, and Plaintiffs have not shown a
substantial need for that infoation for the reasons given ihe preceding paragraph. Beyond
that, the cost of litigation would then also b&etor considered in any valuation after suit was

filed, making any post-filing assessment of Ms. Rebn’s claim even less aparable to that of
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her son’s. As such, any valuations of Ms. Rabn’s wrongful death dlam made after the filing
her estate’s lawsuit are not discoverable.

But as explained below, valuations of NRabinson’s claim made prior to suit being filed
in Texas may be relevant and discoverabléh& following conditions are met: (1) there are
contemporaneous valuations of Khance Blackmaofdims (i.e., made between June 15, 2016, and
the date Ms. Robinson’s estate filed suit)d g2) the contemporaneous valuations for both
Shemika Robinson and Khance Blackmon apply Alab&aw. If any other ste’s law is applied
to either claimant, then none of the valuatidos Shemika Robinson ardiscoverable for the
reasons that follow, even thoseated before her suit was filed.

As it stands today, “in every jurisdioti except Alabama, wrongful death damages
compensate survivors for their losses.” Susan Rar@aly, in Alabama: AModest Tort Agenda
60 ALA. L. REv. 977, 982 (2009)see als®Ala. Code 8§ 6-5-410 (wngful act causing death))
re Tylenol (Acetaminophen) Mkt Sales Practices & Prod. Liab. Litigl44 F. Supp. 3d 680, 684
(E.D. Pa. 2015) (“The Alabama wrongful death datis like no other inthe United States.”).
Indeed, Alabama only permits the recovery of puaitlmages, and jurors are told to consider
only the tortfeasor’'s wirtgdoing; they are specifita instructed not toconsider the pecuniary
value of the decedent's life or the néedompensate the decedent's fanfigeAla. Pattern Jury
Instrs., Civ. 11.18see also Alabama Power Co. v. Turngr5 So.2d 551, 556 (Ala. 1991) (“In
Alabama, only punitive damages are availableiiongful death actions, and these damages may
be awarded against a defendardgdzhon its negligent conduct.Gampbell v. Williams638 So.
2d 804, 809 (Ala. 1994) (“[T]he purpose being thesarvation of humanfé regardless of the
pecuniary value of a particular lite next of kin under statute$distributions, the admeasurement

of the recovery must be by reface alone, to the quality of the evrgful act or omission . . . .").
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Beyond that, Alabama is the onlyatd in which a tort claim doewt survive the death of the
victim. Bassie v. OBGYN Assocs. of Nw. Alabama,,BZ3 So. 2d 280, 282 (Ala. 2002) (“In
Alabama, a deceased's unfiled tort claims do nvivsuthe death of the pative plaintiff.”); Ala.
Code 8 6-5-420 (survival claims). In other werdnder Alabama law, neither Ms. Robinson nor
Khance Blackmon have a survivdhim—only claims for wrongfutleath. And jurors assessing
the value of their wrongful deatiaims would considghe exact same thing-hré¢ conduct of Jhon
Jaramillo and nothing els&eeAtkins v. Lee603 So.2d 937, 943 (Ala. 1992) (The focus of a
wrongful death claim under Alabama l&svon the defendants' conduct.).

However, if Florida or Louisina law applies, the value of their claims diverge greatly. To
begin, damages for wrongfdeath would compensate the suovs, focusing on their relationship
with the victim and accounting for the loss oinsortium, support and services, as well as pain
and sufferingSeela. Civ. Code Ann. art. 2315.2 (In Laiana, survivors may “recover damages
which they sustained as a result of the degtkla. Stat. Ann. § 768.20 (“the decedent's personal
representative, who shall recover floe benefit of the decedent's\auors and estate all damages,
as specified in this act, caused by the inj@sulting in death.”). Meeover, Shemika Robinson’s
estate could additionallyring a survival action for Ms. Robinson’s damages incurred in the hours
between the accident and her death.

The relevancy—and discoverability—of theugbt-after informatin therefore changes
drastically if Alabama law is applied. Yet irclibly, despite filing hundredof pages of briefing
and 6 Motions to Compel seeking this or simildormation, Plaintiffs madao effort to brief this
issue or even advise the Courttaghe unique naturef wrongful death angurvival actions in

Alabama?! Nonetheless, the Court finds that any agiltns meeting the oalitions outlined above

2! Instead, Plaintiffs mention in a single sentence of a Reply brief—filed in connection wéfbaeate discovery
Motion—that Alabama law applies to KhamBlackmon’s wrongful death claim..(Roc. 279 at 4 n.5). Which states’
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are relevant and fall within thesee of discovery. To the exteany responsive Vaations would
be protected as work product (or by the attorneyntprivilege), the Court finds Plaintiffs have
shown a waiver based on the reasonablenekhafice Blackmon’s settigent being placed at
issue. There is likewise a compelling need feritiformation and an indhy to otherwise obtain
this information.

Therefore, Plaintiffs’ earlier M@mn to Compel (R. Doc. 213) gartially GRANTED
only to the extentthat Plaintiffs mg obtain Defendantsvaluations of ShemikaRobinson’s
claim (1) that werereated betweenJune 15, 2016and the date her estdiled suit in Texas, (2)
if the following conditions are also met: (a) there arentemporaneousvaluations of Khance
Blackmon’s claims (i.e., madeetween June 15, 2016, and the dd& Robinson’s estate filed
suit); and (b) the contemporaneous valuatimndoth Shemika Robinson and Khance Blackmon
apply Alabama law?? If any responsive documentsistxthe Insurer Defendants &dRDERED
to supplementtheir responsesithin 21 days of this Order.

If any other state’s law is applied to eithdaimant, then none of the valuations for
Shemika Robinson are discoverable. If none ov#igations meet the conditions outlined above,
Defendants are stilDRDERED to supplement their discoveryresponsesto verify that no
responsive documents exvgithin 21 daysof this Order.

F. Settlementof ShemikaRobinson’s Texas Lawsuit

Shemika Robinson’s estate, represented by her mother, Alfredia Robinson, filed suit in

Texas state court against the Insured Defend@3{sBracken, and Jaramillo) sometime in August

law will apply in this lawsuit has not been decided. Binat's relevant here is ¢hlaw applied by the Insurer
Defendants in their earliest valuations of Ms. Robinson’s and Khance Blackmon'’s claims.

22 If any of the responsive documents also include in&ion related to Russell Koop, that information must be
redacted.
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of 2016—roughly 2 months after the June 1&Bl& accident. (R. Doc. 213-3 at 204) (E7Q2165,
Bates No. 551-53: Citation and Affidavit of IS&e in Robinson (Aug. 30, 2016)). According to
Plaintiffs, the Insured Defendameached a confidential settlement in Shemika Robinson’s lawsuit
in May of 2019 (R. Doc. 252-2), and the Texasart entered a Final Judgent dismissing the suit
on October 29, 2019. (R. Doc. 237-11).

In their most recent Motions to Compel. (Rocs. 252-256), Plaintiffs ask the Court to
compel production of the following documents tethto the settlement of Shemika Robinson’s
lawsuit from the various Defendants:

Request for Production No. 47:

Produce a copy of the settlemieagreement executed bye parties in the matter
captionedAlfredia Robinson, Individually anés Representative of Shemika
Robinson, Deceased v. C3 Construction Services, Inc., @ #he 164th District
Court, Harris County, Texas, along withyaand all documents referenced in or
attached to that agreement.

Request for Production No. 48

Produce any and all correspondence relatagtttement; . . . cops of any and all
documents relating to final or proposedisetents; copies @&ny proposed or final
receipt and release documents; and cagfiesy and all documents relating to any
preliminary or proposed offers of compr@aiand/or settlement . . . which were
exchanged between and/or shared wityoae other than yourtatneys related to

the matter . . . dbhemika Robinson, Deceased v. C3 Construction Services, Inc., et

Request for Production No. 49:

Produce any and all documents consideneckviewed by youn evaluating your
potential exposure for, settlement valueamiti/or litigation value of claims asserted

in the matter . . . dbhemika Robinson, Deceased v. C3 Construction Services, Inc.,

Request for Production No. 50:

Produce any and all of the ‘settlements ardlicts in litigated claims’ that you
‘looked at,” as referencad Paragraph 28 of the Dachtion of Anthony Ver Meer
.. .. and also produce any and all otheudoents that you reviewed or considered
in your evaluation of the s&tment and/or litigation Jae of the claims of the
Estate of Khance Blackmon, regardlesswfether those documents support or
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refute your position that ‘according twr evaluation, $550,000 was a fair offer’
for the settlement of such claims.

(R. Doc. 253 at 2-4) (Request for Produc. N®&50 to Insurer Defs.); (R. Doc. 252-1 at 6-8)
(Request for Produc. Nos. 48-50Mmer Meer); (R. Doc. 254 at 1-8Request for Riduc. Nos. 31-
33 to C3 Construction); (R. Doc. 255 at 2-3p@Rest for Produc. Nos. 31-33 to Jaramillo); (R.
Doc. 256 at 1-3) (Request for Produc. Nos. 31-33 to Bracken).

To begin, Request for Production No. 50, which asks the Insurer Defendants, as well as
Ver Meer, to produce “settlements and verdictsferenced in paragraph 28 of Ver Meer’'s
Affidavit is wholly redundant oPlaintiffs’ Request for Productn No. 24 (R. Doc. 213-1 at 34),
which the Court has already considered in cotioeavith Plaintiffs’ ealier Motion to Compel
(R. Doc. 213). Plaintiffs haveemonstrated a habit of redundant excessive disgery requests
and the Court cautions all parties to this actlmat Rule 26(g) sanctiomeay be imposed going
forward if the parties continue to propoukitee-jerk discovery requests or resporiddancia v.
Mayflower Textile Servs. G&253 F.R.D. 354, 358 (D. Md. 2008)yIR 26(g) “aspires to eliminate
one of the most prevalent of all discoveryusdés: kneejerk discovery requests served without
consideration of cost or burden to the responding party.”).

Because the information at issue in Request for Production No. 50 was already resolved in

Plaintiffs’ favor, their Motions taCompel the Insurer Defendarte. Doc. 253) and Ver Meer (R.

23 Rule 26(g) makes clear that the Court must impose appropriate sanctions, on motion or on its own, when a party
abuses discovery and violates the rule’s certification requirement. Although sanctions are arguably warcaniss,

both parties have demonstrated unreasonable behavior throughout the 11 discovery Motions (R. Docs. 204, 205, 210
213, 237, 244, 252-256) resolved in this and the Court’s previous Order (R. Dacthz78purt will not impose
sanctions on either party at this time. But both sides arsetithat sanctions will be imposed if future abuses of the
discovery process occur. For now, the parties are reminded that:

[Iln adversary proceedings, clients are litigaatsl though ill feeling may exist between clients,
such ill feeling should not influence a lawyertanduct, attitude, or demeanor towards opposing
lawyers; that effective advocacy does not require antagonistic or obnoxious behavior .hatand t
malfeasant counsel can expect that their conducprathpt an appropriate response from the court.

Orchestrate HR, Inc. v. Trombetth78 F. Supp. 3d 476, 511-12 (N.D. Tex. 2016).
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Doc. 252) areDENIED as moot as toRequest for Production No. 50 As for the remaining
Requests for Production, all which relate to the negotiationsdvalue of the evénal settlement
in Ms. Robinson’s wrongful death lawsuit, Pigifs’ Motions to Compel (R. Doc. 252-256) are
alsoDENIED for the reasons given below.

Plaintiffs point out that tud may be proven by circumstantial evidence in Louisiana, La.
Civ. C. art. 1957, and that circumstantial eviden@y “includ[e] highlysuspicious facts and
circumstances,L.omont v. Bennettl72 So. 3d 620, 629 (La. 2015). Wikiat in mind Plaintiffs
suggest that “if the value of M&obinson’s settlement is grBatisproportionate to Khance
Blackmon'’s settlement, that would be [] ‘highdyspicious’ . . . circustantial evidence of the
Defendants’ fraud, since that would evidence théebaants’ awareness that a represented party
was more likely to recover a reasonable seitiet value, which therefore gave the Defendants
reason to misrepresent the dahle coverages to the Blackmoard their Florida counsel to
prevent them from being repmded by counsel during settlement negotiations” (R. Doc. 252-1
at 9), and to “obtain a settfeent far below what was reastel’ (R. Doc. 253-1 at 12). But
Plaintiffs’ argument misses the mark.

According to their Complaint, Defendanimisrepresented the aomt of available
coverage to the Blackmons beginning in Asigof 2016, and agailied to Ted Blackmon’s
attorneys (Ward and Barnes) in February26fl7. Ms. Robinson’s law# did not reach a
settlement until May of 2019. (R. Doc. 252-2).eTactual amount of Ms. Robinson’s settlement
(or the negotiations andusiderations that led to that aomt) were unknown to Defendants at
the time of the alleged misreggentations to the Blackmons.e€rafore, the information sought
could not have been what motivated Defendantdlégedly misrepresetite amount of available

coverage to the Blackmoirs 2016 (or early 2017).
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Finally, Plaintiffs have not shown that asgttlements, jury verdicts, or other quantum
research considered by Defendants in assessinglineof Ms. Robinson’s lawsuit, after the case
was filed but prior to settlement, fall within the scope of permissible discd/&geFed. R. Civ.

P. 26(b)(1) advisory committeefwotes (2015) (“A party claiming &t a request is important to
resolve the issues should be able to explaimvtes in which the underlying information bears on
the issues as that party undangls them. The cowtresponsibility, usingll the information
provided by the parties, is to consider thesg alhthe other factors in reaching a case-specific
determination of the approptéascope of discovery.”).

Beyond that, the legal research and mateiahsidered by the Insured Defendants and
their counsel in negotiating the settlement of Rsbinson’s Texas lawsudtre protected as work
product?® See U.S. ex rel. Pogue v. Diabetes Treatment Centers.p20804 WL 2009413, at *5
(D.D.C. May 17, 2004) (“The notes, legal memoran@ad] legal research . . . prepared or
obtained by [counsel] related tcetproposed settlement . . . [are] protected by the work product
privilege, specifically, the opion work product privilege as theslocuments reflect the mental
impressions and legal evaluationscounsel.”). And critical herd?laintiffs have not shown any

waiver has occurred.

24 plaintiffs additionally argue thang quantum research considered by De#ensl in assessing the value of Ms.
Robinson’s wrongful death claim is relevéettause that same quantum researchdimze just as relevant in assessing
the value of Khance Blackmon’s wrongful death claim, which arose dlé slame accident. The Court addressed an
identical argument in the preceding section of this Order, in connectiorPlaitftiffs’ earlier Motion to Compel,
which in part sought documents regarding the valuation of Ms. Robinson’s claimo¢R213). The Court found a
narrow scope of information related to the valuation of Rishinson’s claim, created prior to her estate’s lawsuit
being filed, could potentially be discerable if certain conditions were m&he documents at issue here, which were
created or considered after Ms. Robinson’s suit begamot meet those conditions and are therefore beyond the
scope of discovery. Moreover, the Court points out that Plaintiffs have not indicated whathlatatvas applied by
the Texas court in Ms. Robinson’s lawsuit. Therefore, Plaintiffs have not given the Court any refigergefrom

its prior holding.

25 Defendants have also argued the documents are inadmissible and beyond the scope of uliseovenje 408
of the Federal Rules of Evidence. The Courtdiitdinnecessary to consider this argument.
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Plaintiffs’ Motions to Compel(R. Docs. 252-256) are therefoBENIED as to the
Requests for Productionat issue.

G. Professional Liability and Errors and Omissions Claims

In their earlier Motion to Compel (R. Do213-1 at 17), Plaintiffs sought the production
of documents related to any pestional liability or errors anaimissions claims asserted by any
of the Insured Defendants “relatexdclaims handling of the collan or related to the Blackmons’
claims.” (R. Doc. 213-1 at 1{Request for Production Nos. 324). In response, the Insurer
Defendants refused to produce any informationiralay that Plaintiffs were already in possession
of this information, as the Insured Defendant$ &dlacady responded to similar requests, indicating
that they had not filedrg of the referenced claims. Plaintifisgue that they are still entitled to a
response from the Insurer Defemts, even if theiresponse is simplyo confirm that no
responsive documents ei$he Court agrees.

It would have saved bothdhparties and the Court tinaad resources had the Insurer
Defendants just provided meaninfjfesponses. Plaintiffs should not have had to compel this
information from the Insurer Defendank. Washington Res., Inc. v. Tannéb3 F.R.D. 78, 79
(E.D. Pa. 1994) (“It is not a bar the discovery of relevant matarithat the same material may
be in the possession of thequesting party . . . .”Federal Deposit Ins. Corp. v. Rendi26
F.R.D. 70, 72 (D. Kan. 1989) (“Iew if the plaintiffs are in msession of certain documents which
they requested from the defendants, the plairdisentitled to review those documents which are
in the defendants' control.”). Plaintiffs’ Nlon to Compel (R. Doc. 213) is therefdB&RANTED
as toRequest for Production Nos. 32 and 34The Insurer Defendants must supplement their
responses withig1 daysof this Order.

H. Personnel Files and Quality Assurance Audits
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Plaintiffs move the Court tcompel the Insurer Defendants to respond to Request for
Production Nos. 10, 11, 37, and 38, which seeletiige personnel files of Anthony Ver Meer,
Matt Willson, and Milena Ivanisn addition to any other emplogs involved with the handling
of the Blackmons’ claims, as well as any quadisgurance audits related to those employees. To
begin, the key players in thissmare Anthony Ver Meer and Mattillson. With that in mind, and
considering the highly sensitive nature of the information requested, theDENIES Plaintiffs’
Motion to Compel to the extent Request Rsoduction Nos. 10, 11, 37, and 38 seek information
related to Milena Ivanis or any employeéeatthan Anthony Ver Meer and Matt Willson.

As to Anthony Ver Meer and Matt Willson, tourt first notes thalaintiffs’ discovery
requests are overly broad—they seek any infoonatiat might possibly fete to Ver Meer or
Willson’s employment going back & 3 years before the accidefithis would include social
security numbers, W-2medical informationhome addresses, etc. TBeurt finds ngustifiable
grounds for compelling thaaformation requested. $tead, it will limitthe information to any
documents found in the personnel files of Ver Maewillson that reflect their training and job
performance between January 1, 2015, and October 19, 2017, as well as any personnel actions
related to the adjustmentibfe Blackmons’ claims. Personnetianos would include any bonuses,
reprimands, reassignmentsyiews, terminations, pmotions, or demotiorthat were given based
on, or that otherwise refer to, Ver MeeMgillson’s handling othe Blackmons’ claim$state of
Haeuser v. Westchester Surplus Lines Ins, 8@l5 WL 403632, at *1 (E.D. La. Jan. 29, 2015)
(similarly limiting production ofadjuster’s personnel file).

Therefore, Plaintiffs’ Motionto Compel (R. Doc. 213) ipartially GRANTED as to
Request for Production Nos. 10, 11, 37, and 38onsistent with the Courtlgmitations. The

Insurer Defendants musupplement their responsesvithin 21 days of this Order and any
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personally identifying information (sociaksurity numbers, birthdays, etc.) must reelacted
before production.

l. Employee Manuals and Compensation/Incentive Programs

Plaintiffs’ earlier Motion to Compel (R. Do213) asks the Insurer Defendants to produce
“employee manuals, training manuals, claimandling policies and procedures, handbooks,
employee compensation and incentive programs, reference materials, and other similar
documents” at issue in Requést Production Nos. 14 and 31. (Roc. 213-1 at 49-50). Like its
other requests, these again sweep too far. Teegadimited in time or scope to the manuals and
policies that would have applied to either Veravier Willson at theine the Blackmons’ claims
were being adjusted. Moreover, Defendants object to production of this material as proprietary and
suggest that a protective order would be requireorder to produce any of the information
requested.

The Court finds any claims handling manuaipolicies or incentive programs that would
have applied to Ver Meer or Wdon during their adjustment diie Blackmons’ claims from June
15, 2016, to October 19, 2017, are velat and discoverable. Anyhar requested farmation is
beyond the scope of permissible discovery,udtig the compensation, rewards, and similar
information sought in Regsefor Production No. 14.

And so, Plaintiffs’ Motion taCompel (R. Doc. 213) gartially GRANTED as toRequest
for Production Nos. 14 and 31to the extent Defendants must produce any claims handling
manuals or policies, or incentive programs, tvauld have applied t&er Meer or Willson
between June 15, 2016, and October 19, 2017. The partiesagrastto a protective order
covering the production of these documenithin 14 days of this Order. Defendants must then

supplementtheirresponseswithin 21 daysof this Order.
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J. Document Retention Policies, IT Systems, and ESI

Plaintiffs’ Request for Production Nos. 38d39 seek the following information from the
Insurer Defendants and are sgue in Plaintiffs’ earlier Maon to Compel (R. Doc. 213):

Request for Production No. 35

Please provide copies of any and all doeats relating to any of your policies and
procedures from January 1, 2013 throughptesent regarding aelating to the

following:

a) Written document retenti@nd/or destruction policies;

b) Information technology ("IT"), inforation systems ("IS"), or management
informationsystemgq"MIS") handbooks, manuals, or guides;

C) Notices of pending or anticipated littgan distributed to sme or all of your
officers or employees;

d) Computer, network, and/ermail policies or protocols;

e) Organizational charts;

f) Library coding systems;

0) Corporate glossary or glossaries;

h) Document coding indexes;

i) Sample or standard form confidentiality agreements with, or policies

provided to, your empl@es and/or independeatjusters hired and/or
otherwise retained by you; and

)] Claims handling matels and manuals and docants regarding insurance
laws and regulations in the statéd-lorida, Alabama, and Louisiana.

Request for Production No. 39:

Please provide copies afyaand all operational manuatoding manuals, software
description, or other writtear electronic copies of afirimers, training materials,

or other descriptions of ptocols or other similar infonation or mateals provided

by your IT personnel and/or the programmamsl/or developers or others of any
software and all databases used by yawefectronically storeihformation (ESI)
which may contain any information whaés@r regarding the instant matter, the
underlying collision, and/or any claimselated thereto. Further provide the
following:

a) Provide copies of thelp description and CV of argnd all personeetained by

you within the last five years havinggwided IT or information support services
who may be knowledgeable or familiar with the specific software and its
specifications and/or has had access to any information related to the instant matter,
the collision, and/or any claims relatectitbeto, which is stored or maintained as
ESI;

b) Provide copies of thelp description and CV of any and all persons retained by
you within the last three years who haveessed the claims fi{g) or any related
information concerning the instant mattee tgollision, and/or any claims related
thereto, via your ESI systems, includingretating to any adjuster notations, call
logs, event logs, or inforation of any other type;
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c) Provide copies of any and all avaibiformation from your IT and ESI systems

which show data entries and accessesrlyn behalf of Anthony Ver Meer, Matt

Willson, and/or Milena Ivanis into anysarers' ESI systems relating to the instant

matter, the collision, and/or any lawsuitsctaims related thereto, and provide the

date, time, and substance of any and ainges or modifications to such ESI or

any additions or notationsade in the same; and

d) Provide copies of any and all aahle information fom your IT and ESI

systems which show data entries and amedy any and all persons other than

Anthony Ver Meer, Matt Willen, and/or Milena Ivanignto any Insurers' ESI

systems relating to the instant matter, ¢béision, and/or anyawsuits or claims

related thereto, and provideetdate, time, and substarafeany and all changes or

modifications to such ESI or any atidns or notations made in the same.
(R. Doc. 213-1 at 52-53); (R. [00213-2 at 104-105). According Riaintiffs, they are “entitled
to investigate who had access to the system dradmay have had the ability make entries or
changes to the information . .” (R. Doc 213-1 at 55).

The Insurer Defendants responded to the dfoto Compel by producing the Declaration
of Daniel P. Kulakofsky, which indicates thadmpliance with Request for Production No. 35
alone, which is not limited to thiawsuit or the accident at issuwould “require the collection
and review of more than 1,000,000 pages of information at a cost of more than $925,000.” (R.
Doc. 228-4 at 5). As for Requdsr Production No. 39, Mr. Kulakdky estimates that even if the
Request were limited to Traveler’s 3 critical ITsssms, which it is not, “the collection effort to
gather [just] the requested kexcal manuals would take moreath250 hours.” (R. Doc. 228-4 at
7). Beyond that, “system access logs are onlyimedafor 90 days and provide no information
regarding actions taken by ethperson accessing the systerrid the “system prevents
modifications of deletions of farmation placed into the claim file(s) by Anthony Ver Meer, Matt
Willson or Milena lvanis more than 24 hours atfifee information is added. . . .” (R. Doc. 228-4

at 7-8) (for that reason, obtang the information sought wouldqeire the hiring of an outside

forensic lab).
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Plaintiffs’ stated purpose for the Request®igetermine who accessed the system and if
any modifications were made to the claim filBsit Defendants have exgssly stated that the
system only retains access information for 90 days that it becomes impossible to modify or
delete information from the claim files afté4 hours. Beyond that, the Requests are overly broad.
Request for Production No. 35 is meien limited to the claims asue, or even the location where
the claims were adjusted, reqagithe substantial production ofélevant information. The Court
does not consider these Requesta wacuum. Instead, like the emty of Plaintiffs’ discovery
requests, these go too fér.

Given the excessive amount of infornoatirequested and the burden of compliance
demonstrated by Defendants, the Court malt compel Defendants to respond furti@&ze Panel
Specialists, Inc. v. Tenawa Haven Processing,, 120017 WL 3503354, at *3 (D. Kan. Aug. 16,
2017) (“PSI has adequately explained and suppgoits contention concerning the burden of
producing the requested information. This exptaon coupled with theninimal probative value
of the requested material suggetitat Tenawa's request is pobportional. Tenawa's motion to
compel is denied.”).

And because Plaintiffs offer “no metric by which to limit the universe” of requested
information,Prusin v. Canton’s Pearls, LLQ017 WL 1166326, at *2 (D. Md. March 28, 2017)
(denying request for production excessive ESI), Plaintiffs’ Matin to Compel (R. Doc. 213) is

DENIED as toRequest for Production Nos. 35 and 39

%6 See U.S. Equal Employment Opportunity Comm'n v. George Washington208% WL 3489478, at *7 (D.D.C.
June 26, 2020) (“EEOC has thus weakened its position on this factor by insisting on such ylovietsioad
discovery because, as written, the RRERs not designed to capture releyamtique information; rather, they are
designed to capture great swaths of information without regard to whether that iidoriedikely relevant and
unique. That is, although EEOC's asserted reasons for gemkiils . . . are undoubtedly germane to this case, its
manner of doing so—through promulgation of overbroad requests for electronicallyistoredtion (ESI)—dilutes

the importance of the discovery that would be gdifrom these RFPs (if enforced as written).”).
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K. Joint Defense Agreement

Throughout their privilege loghe Insurer Defendants clainfjaint defense privilege” in
addition to the attorney-client privilege avork product privilege for any documents or
communications shared between the various insarebgtween the insurers and their insureds,
including. (R. Doc. 213-3). “The joint defenpévilege, also known as the ‘common interest’
doctrine, is not an independent privilege, lmitinstead an extension of the attorney-client
privilege” or work product doctrinéshaw Group, Inc. v. Zurich Am. Ins..C2014 WL 1784051,
at *14 n.20 (M.D. La. May 5, 2014Miller v. Gorski Wladyslaw Estat007 WL 9734153, at *2
(W.D. La. Feb. 19, 2007) (“The common interest aplies equally as axtension of both the
attorney-client priitege and the work product doctrine.Tjo test this privilege going forward,
Plaintiffs have requested prodiaon of the agreement itself.

The Insurer Defendants, however, opptise production by claiming the document is
subject to the attorney-client privilege awdntains attorney work product. Based on the
information before the Court, it is unable to detme the existence of any privileges with respect
to the document. For that reason, and becauseithlege may again be asserted in the future, the
Court will ORDER the Insurer Defendants to file the documemder sealfor in-camerareview
within 7 days of this Order. Following the Court’s r&ww, it will issue a sutlejuent determination
as to discoverability.

L. Request for Admission No. 16

In their earlier Motion to Compel (R. Doc. 213t 55), Plaintiffs dsthe Court to compel

the Insurer Defendants' completepasse to Request for Admission No. 16:

27 Because the Court previousbund the Insurer Defendants failed to subiaae their claims thatoth the attorney-

client privilege and work product doctrine protected their claim files from disclosure, it wasassary to consider
the common interest privilege in connection with this Or8ee Shaw Group, In2014 WL 1784051, at *14 n.20
(common interest is not an independent privilege).
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Request for Admission No. 16:

Admit or deny that you (through attorney Seth Schmeeckle and/or other

representatives) contacted Plaintiffs' forratorney Mr. Austin Ward, on or about

March 2, 2018, and were advised by Mrard that claims adjuster Anthony Ver

Meer had informed him during a Febry2017 telephone conversation, that there

was only $1,000,000.00 in available insuranogerage, and that there were no

excess coverages or other insurancelava or covering the claims of Ted

Blackmon and/or the Estate of Khance Blackmon.
(R. Doc. 213-2 at 125). The Insurer Defendastigected to this Request “on the grounds that
attorney Seth Schmeeckle’ s interview of Austin Ward, a potential witness to the case, constitutes
privileged attorney work-product and is not subject to discovery.” (Resp. to Request for Admission
No. 16, R. Doc. 213-2 at 125). The Court agreesthis and other reasons, Plaintiffs' Motion to
Compel (R. Doc. 213) IBENIED as toRequest for Admission No. 16

First, the purpose of a request &mmission is to identify factsahare not at issue for trial.
Superior Sales West, Inc. v. Gonzalg25 F.R.D. 98, 105 (W.D. Tex. 2020) (“The purpose of
requests for admissions is to eliraia from the trial matters as to mh there is no genuine dispute.
Therefore, requests for admissions are not pailyi discovery devices.”). Whether Anthony Ver
Meer lied about the amount ofalable coverage to Austin Ward lebruary of 2017 is a fact at
issue in this case. But what gtin Ward later said to defenseunsel during a witness interview
is not. This is not an appropriate use of a regieestdmission, and the Court will not compel any
further response.

Moreover, the request is not really directed garty. In reality, this request for admission
is directed at defense counsel, Seth Schmeecklehwhnot appropriate. And finally, a withess'
statement taken by an attorney in preparation for trial is generally protected as work fr&dGct.

v. Brady 238 F.R.D. 429, 441 (S.D. Tex. 2006). Austin Ward will be deposed during discovery.

Plaintiffs may ask him aboutny conversations he had wiinthony Ver Meer during his
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deposition. Therefore, Plaintiffs’ Mion to Compel (R. Doc. 213) BENIED as toRequest for
Admission No. 16

M. Remaining Requests for Admission

In their later Motions to Compel (R. Docs. 252-256), Plaintiffs ask the Court to determine
the sufficiency of the variouBefendants’ responses to thétequests for Admission or to
otherwise deem them admitted. In the Requestsaeg, Plaintiffs ask thvarious Defendants to
admit that they would not contest certain staets made in earli€Court filings—e.g., motions
and declarations. Defendants d&hihe requests as written antdeastvise admitted to the extent
they felt it was appropriate. By responding subject to its objemts, includingclearly denying
some of the requests, while adiinig part and qualifying or denygy the rest of others, all with
adequate explanations, defendant[s] ha[ve]aeded in the manner expressly contemplated by
[Rule] 36(a)(4).”St. Bernard Par. v. Lafarge N. Am., In2016 WL 1660174, at *1 (E.D. La. Apr.
27, 2016). And so, no further responseaequired and Plaintiffs’ Motions to Compel (R. Docs.
252-256) ardENIED as to theRequests for Admissiomat issue.
V. CONCLUSION

For the reasons given above, the Court resotiie 8 discovery-related Motions (R. Docs.
213, 237, 244, 252-256), as follows:

e Plaintiffs’ Motion to Canpel (R. Doc. 213) iISGRANTED in part and otherwise
DENIED.

e Plaintiffs’ Motion for Leaveto Propound Additional Interrogatories (R. Doc. 237) is
DENIED.

e The Insurer Defendants’ Motion f&rotective Order (R. Doc. 244)IXENIED.

e Plaintiffs’ Motions to Conpel (R. Docs. 252-256) aEENIED .
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e Plaintiffs’ request for attorney’s fees andstin connection witlany of its Motions to
Compel (R. Docs. 213, 252-256) are likewteNIED, given the resolution of its Motions
and the behavior of both sides noted above and in theu€os prior Order (R. Doc. 279).
Seefed. R. Civ. P. 37(a)(5)(B) and (C). Each pavtll bear its own costs associated with
these MotionsSee Southern Filter Media, LLC v. Halt@014 WL 4278788, at *9 (M.D.
La. Aug. 29, 2014) (declining to @ard costs where motion toropel was partially granted
and partially denied).

Signed in Baton Rouge, Louisiana, on November 16, 2020.

S )G

SCOTT D. JOHNSON
UNITED STATES MAGISTRATE JUDGE




