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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

JOSEPH SAVOY AVIL ACTION

VERSUS NO18-463-BAJ-SDJ

LT. COL. DOUGLAS
STROUGHTER, et al.

ORDER

Before the Court is Plaintiff's Motion to @wpel (R. Doc. 35), filed on February 17, 2020.
Defendants responded on March 9, 2020, by fiingemorandum in Opposition. (R. Doc. 37).
Two months later, Plairfi filed a Reply Memorandum (RDoc. 53), addressing the
representations made by Defendants. For the reasons given below, Plaintiff's Motion to Compel
(R. Doc. 35) iDENIED.

A. Background

In this lawsuit, Plaintiff claims he was attacked by 2 prison guards while incarcerated at
Dixon Correctional Institute on Ju31, 2017. (R. Doc. 1). Basexh deadlines proposed by the
parties, the Court enteredSxheduling Order on September 10, 2018, requiring the parties to
complete fact discovery and file anyated motions by July 31, 2019. (R. Doc. 17).

Plaintiff propounded his firstet of discovery requests,iasue here, on August 30, 2018.
(R. Doc. 35 at 1). On April 10, 2019, in its supplental Response to Request for Production No.
21, Defendant produced the surveillance videthefJuly 31, 2017 incident, which was broken
into 9 clips. (R. Doc. 35 at 2). According to i, the “video was immediately reviewed.” (R.

Doc. 35 at 2). Nonetheless, Plaintiff claimsvas not until Februar¥l, 2020, when his attorney
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“began writing out the exact timelird events on the video, [thaPaintiff noticed there w[ere]
minutes missing from thend of two of the video clips.” (R. Doc. 35 at’2pn February 17, 2020
— over 6 months after the closé discovery and more thab0 months after the video was
produced — Plaintiff filed this Motion to Compg®. Doc. 35), seeking production of “the entire
video.” (R. Doc. 35 at 3).

B. Plaintiff's Motion to Compel is Untimely

Local Rule 26(d)(1) makes clear that: “Absent exceptional circumstances, no motions [to
compel] . .. shall be filed afténe expiration of the dcovery deadline, unless they are filed within
seven days after the discovatgadline and pertain to condwtdring the final seven days of
discovery.” Here, the deadline for completimgtf discovery expired on July 31, 2019. (R. Doc.
17). Plaintiff filed his Motion taCompel on February 17, 2020 — over 6 months after the close of
discovery. What's more, the video at issue prasluced on April 10, 2019 — more than 2 months
before the discovery deadline. The exception outlined in Local Rule 26(d)(1) therefore does not
apply, and Plaintiff must showhat “exceptional circumstances” warrant his untimely filing.
Critically, Plaintiff’'s Mation fails to even acknoldge its untimeliness.

Without addressing the issue, Pldinthas made no effort to show “exceptional
circumstances,” and his Motion to Compel must be denied as unti&esyBryant v. State Farm
Mut. Auto. Ins. Cq 2018 WL 3869981, at *1 (M.D. La.uy. 14, 2018) (denying untimely filed
motion to compel an independanédical examination and hotdj: “Having found no exceptional
circumstances to order an untimely Rule 35n@ration based on the assertions in the instant

motion, the Court will deny the stant motion as untimely.”Rollins v. St. Jude Med., In2010

L “Specifically, video [clip] #5 ends at 32:59 then video [clip] #6 starts at 33:20,ith2teseconds of missing video.
Then, video [clip] #6 ends at 34:38 and video [clip] #7 starts at 35:57, there is over a minute of wdesiri (R.
Doc. 35 at 2).
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WL 1751822, at *3 (W.D. La. Apr. 28, 2010) (motitm compel struck as untimely, in part,
because plaintiff did not “providihe court with an explanatidar the delay in her memorandum
in support of her own motion to compelDays Inn Worldwide, I v. Sonia Investment237
F.R.D. 395, 396-99 (N.D. Tex. 2006) (motion to camwas untimely filed two weeks after the
discovery deadline; motion should have been filed withgtaliery deadline)Wvells v. Sears
Roebuck and Cp203 F.R.D. 240, 241 (S.D. Miss. 2001)lJf‘the conduct of a respondent to
discovery necessitates a motiorctmmpel, the requester of the disery must protect himself by
timely proceeding with the motidim compel. If he fails to daos he acts at his own peril.”).

While Plaintiff makes no effort to show @ptional circumstances, he does claim that his
attorney only noticed the missingrions of the video on Februatyl, 2020 — just 6 days before
his February 17, 2020 Motion to CompBut even if Plaintiff had pointed toiawyer’s February
11, 2020 realization to establishceptional circumstances, the@@t would still find his Motion
untimely. Rather than excuse aRitiff's untimeliness, his lawgr’'s late realization simply
demonstrates a lack of diligence in discovery.

Plaintiff received the video on April 10, 2019.. (Boc. 35 at 2). And wite Plaintiff claims
the “video was immediately reviewed,” a thagh review was clearly not conducted until his
attorney began making a timelié the video on Februaryl12020 — 10 months after it was
produced and 6 months after the cloédiscovery. (R. Doc. 35 at 2).

Plaintiff's failure to sufficiently review # video for 10 months precludes any finding of

“exceptional circumstances” that might wantraonsideration of his untimely MotidrSee Ginett

2 It is worth noting that on July 23, 2019, Plaintiff timely filed a Motion to Compel in connection with Defendants’
responses to his 4 sets of written discovery requests. (R. Doc. 22). The video at issue here wasipredpoede

to Plaintiff's first set of discovery requests. Plaintiff stettest his attorney reviewed the video in April of 2019. He
therefore had an opportunity to request its complete ptiaduio his July 23, 2019 Motion to Compel (R. Doc. 22).
See Ginett v. Fed. Express Corp66 F.3d 1213, at *5 {6 Cir. 1998) (“[B]lecause @ett was aware of the Summary

in March 1996 and therefore had an opportunity to move to compel its production in his [previous] motionef Octob
18, 1996, we cannot conclude that he was prejudiced by the district court's denial of hig/uatjoesit.”).
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v. Federal Express Corpl66 F.3d 1213, at *5 (6th Cir. 199@)istrict court poperly denied
motion to compel filed two months after tléscovery deadline where plaintiff knew of the
document at issue 7 monthddre the discovery deadlin€ljm W. Koerner & Associates, Inc. v.
Aspen Labs, Inc492 F. Supp. 294, 297-98 (S.D. Tex. 198Qji{iff's conduct wa “inexcusably
dilatory” where it waited 9 monthafter receiving allegedly def@mnt responses to file its motion
to compel);Days Inn Worldwide, Inc. v. Sonia Investme@87 F.R.D. 395, 399 (N.D. Tex. 2006)
(denying motion to compel filed 2 weeks after discovery deadline and where documents at issue
were produced 9 months beéadhe motion to compelyVells v. Sears Roebuck & C803 F.R.D.
240, 241 (S.D. Miss. 2001) (“HerBJaintiff timely propounded inteogatories and requests for
production to Defendant on April 10, 2001. Howe\Rgintiff did not file his motion to compel
until September 17, 2001. This length of delay is not acceptab\dg§h Enterprises, Inc. v.
Prolease Atlantic Corp 2003 WL 251944, at *3 (E.D. Pa.nJa31, 2003) (denying plaintiff's
untimely motion to compel filed “approximatetwo months after the close of discovery and
nearly six months after receiving Defendantspansive production” where the “only explanation
offered by Plaintiffs’ counsel” was that tieadvertently oveoked” the production).

Because Plaintiff’s failure to thoroughly rew the video is the oplthing that prevented
the timely filing of his Motionto Compel, there are no ‘exceptional circumstances’ justifying
Plaintiff's late filing and it must be denieBeeSuntrust Bank v. Blue Water Fiber, L,.P10 F.R.D.
196, 200-01 (E.D. Mich. 200ZJIn numerous cases, uds have denied tdy discovery motions
that were filed after the clesof discovery, especially wreerthe moving party had all the

information it needed to timelyle the discovery motion.”).
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C. The Court Cannot Compel Discovery that Does Not Exist

Even if Plaintiff had timely moved to ompel the complete vide his Motion would still
be denied. Defendants have made clear thatitheg produced all of thedeo footage recorded
by the camera system at Dixon Catienal Institute on July 31, 20£Rut simply, “No additional
video footage exists.” (R. Doc. & 4). They have likewise suffamtly explained the gaps in the
video, and nothing in the record sheds doubt on that explanation. (R. Doc. 37 at 3); (R. Doc. 53 at
3).

While the Court understands Plaintiff's gtxation, “it cannot cormgd Defendant([s] to
produce [video surveillance] that do[es] not exiButler v. La. Dep't of Pub. Safety & Cqr2014
WL 3867552, at *1 (M.D. La. Aug. 6, 20143ee also Payne v. Forest River, .In2015 WL
1912851, at *4 (M.D. La. Apr. 22, 2015) (“The cbaannot order the production of documents
that no longer exist or, despiti diligent search, cannot kmuhd in the possession, custody, or
control of a party.”)Callais v. United Rentals N. Am., InR@018 WL 6517446, at *7 (M.D. La.
Dec. 11, 2018) (“Should there be any video recwslj they could be relevant and discoverable,
but the Court cannot order the productionsomething the producing party suggests does not
exist.”); Terral v. Ducote2016 WL 5017328, at *2 (W.D. La. Sept. 19, 2016) (“The court cannot
order respondents to produce [gilance footage from within thgrison] that does not exist.”).

Under these circumstances, courts oftend fithe requesting party is entitled to
“confirm[ation]” that the discouwy at issue does not exiftiguyen v. Louisiana State Bd. of

Cosmetology2016 WL 67253, at *2 (M.D. La. Jan. 5, 2016) (court would require plaintiff to

3 In their Opposition, Defendants “acknowledge that . . ethee some portions of the July 31, 2017 video” that are
missing, based on the video's time stamp. (R. Doc. 37 at 3). However, they provide 2 affidavjisison

personnel explaining that the prison’s recording system was motion-activated, which sometintetheatideo to
skip or jump. (R. Doc. 37 at 3). The missing portioreséfore resulted from the recording system, and not “anyone
tampering” with the video. (R. Doc. 2it 3). The affiants also confirm thae recording system separated the video
into 9 clips when it was downloaded and that “whatevesjwownloaded is what tlkamera recorded.” (R. Doc.

37 at 2). In other words, there is nothing more to produce.
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“confirm that the requested information does not exis&f alsdCallais, 2018 WL 6517446, at

*7 (M.D. La. Dec. 11, 2018) (“To satisfy Plaifitand provide a foundatioshould any responsive
video recordings latebe found to exist, thed@irt will order a qualifiedepresentative of United
Rentals to provide a sworn céidation . . . that no respongwideo recordings exist."Brookshire

v. Jackson Pub. S¢t2015 WL 11018443, at *1 (S.D. Miss. May 8, 2015) (“If the document does
not exist, then Defendantge to certify that the document does not exisBBasley v. First
American Real Estate flormation Services, Inc2005 WL 1017818, at *4 (N.D. Tex. Apr. 27,
2005) (“[D]efendant is entitled to an unequivocalresentation . . . théhe documents specified

in this request . . . do not exist. . . . [D]efentwaill be granted leave to propound an appropriate
interrogatory which must be anered by plaintiff under oath.”).

Here, Defendants have already met thisgalion. In response to Plaintiff's Motion,
Defendants submitted sworn affidavits confirming that the surveillance video was produced in full;
it was not “altered in any way”; anqtison personnel “did not deldi&] . . . remove any footage.”
(Tate Aff., R. Doc. 37-2 at 3).

Because Defendants have confirmed thatingtmore exists to pduce, the Court would
deny Plaintiff’'s Motion to Compel even if it were time§eeKipp v. Laubach2019 WL 3219801,
at *2 (N.D. Tex. July 17, 2019) (Deidant’s “sworn declaratiorstating that it “does not have
responsive documents” was sufficient confirmatideyans v. Toyota Motor Corp2005 WL
8167144, at *1 (S.D. Tex. Feb. 4, 2005) (“[Blecauséebeaants have represented . . . that the
documents do not exist, and have provided thgfamation as to why, in a written response to a
motion signed and submitted to the Court, @murt does not see the additional necessity of

requiring . . . an affidavit stating theimposition.”).



Case 3:18-cv-00463-BAJ-SDJ Document 68 07/15/20 Page 7 of 7

D. Conclusion
For the reasons given aboveaiRtiff's Motion to Compel (RDoc. 35) “the entire video”
of the July 31, 2017 incident BENIED.

Signed in Baton Rouge, Louisiana, on July 15, 2020.

Se Y

SCOTT D. JOHNSON
UNITED STATES MAGISTRATE JUDGE




