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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

CARSON THOMAS, DOC 392537

CIVIL ACTION
VERSUS

NO. 18-496-JWDRLB
JAMES M. LEBLANC, SECRETARY OF
THE LOUISIANA DEPARTMENT OF
PUBLIC SAFETY AND CORRECTIONS,
ET AL.

RULING AND ORDER

This matter comes before the CourttbeRule 12(b)(6) Motion to Dismig®oc. 11)
filed by DefendanSheryl RanatzaPlaintiff Carson Thomas opposes the motion. (Doc. 17.) No
reply was filed. The Court has carefully considered the law, the facts irctivd,rand the
arguments and submissions of the parties and is prepared to rule. For the follasamgre
Defendant’s motion is denied.

l. Relevant Factual Background

The following allegations are taken from Gemplaint for Declaratory and Injunctive
Relief(*Complaint” or “Compl”) (Doc. 1). They are assumed to be true for purposes of this
motion. Thompson v. City of Waco, Tek64 F.3d 500, 502—-03 (5th Cir. 2014).

Plaintiff is an inmatdioused at Dixon Correctionaidtitute. Compl.at 1.) Plaintiff
brings this § 1983action seeking declaratory and injunctive relafeging violation of Due
Processex post fact@pplication of law and of a liberty interest cognizable under the United
States Constitution and created by the State of Louisidda 2.)

Defendants in this action are James LeBlanc, Secretary of the Louisiananizeyantt
Public Safety and Corrections (“DPSC”), and “The Committee on Parole of theidrmauBoard

of Pardons through the chair, Sheryl Ranatdd. § 1.) Only Randza brings this motion.
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On February 9, 1997, Plaintiff was arrested for one count of armed robBenypl
4-5.) Plaintiff was convicted and sentenced to 50 years with credit for time séuv&d.)
Plaintiff's sentence was later amended0 years with credit for time servetd.(] 5.) Plaintiff
has served 21 years and is currentlydérs old (Id.  7.)

“For most of the past 20 years,” Plaintiffimaster prison records refl¢et] a parole
eligibility date of 2017”.1d. 1 7.) Ths is because of Act 790, also known as “geriatric parole,”
which “provides an offender serving 30 years or greater shall be eligilppjarole upon serving
20 years of his sentence and attaining the age of W51 7.)

On October 12, 2016, Plaintiff “was brought before the Committee on Parole for his
initial parole hearing pursuant to Act 790Compl.{ 8.) “Upon entering the parole hearing, Mr.
Thomas was informed fer the first time— that he is not parole eligible under Act 790 and must
serve 850 of his sentence before becoming parole eligible, pursuant to Act 1689/'8()

Plaintiff devotes an entire section of his Complaint tophgsage and legislative history
of Act 600f 1987 andAct 760 of 1990. Compl.qf 9-18.) This section desbes the
development of “geriatric parole” in Louisiand.j

This section then describes Act 1099 of 1995, “which changed the rate at whichrsffende
earnedyood timefor crimes of violence.”Compl.J 19.) Act 1099 “specifically decreased the
rate atwhich prisoners earned good time for crimes of violence, requiring that for sunbesfe
the offender must serve 85% of his sentence before being eligible for relegssddime” (Id.)
Plaintiff then details the legislative history of this atd. {{ 26-21.)

Next, theComplaintdescribes Act 624 of 2008, which “specifically removed those

individuals convicted of armed robbery from geriatric parole eligibilitid” { 22.) Plaintiff



alleges that the law took effect in August of 2008 and “agglrespectively to all armed
robberies committed on or after this datéd’ )

Plaintiff then claimghat, because he was arrested on February 9, 1997, for armed
robbery, has served 21 years of his sentence, and is 46 years old, “[h]e is tredigibdecfor
geriatric parole under Act 790.Coémpl.{ 23.) Plaintifffurther asserts:

In denying Mr. Thomas parole eligibility, the DPSC relied upon Act 1099 and
stated that Mr. Thomas must serve 85% of his sentence before becoming eligible
for parole. Howeer, paroleandgood timeare clearly distinct forms of statutory
release. While Mr. Thomas is ineligible for releasgood timeuntil he has served

85% of his sentence, Mr. Thomas' eligibility for geriatric parole is uciaite as

his offense occurredrior to 2008, when the legislature clearly removed armed
robbers from geriatric parole eligibility.. .

In denying his seconstep, the Department of Corrections informed Whiomas
that pursuant to DPSC Regulatior0B-004F(2), geriatric parole (Acf90) does
not apply to offenders with offense dates committed on or after Jahpagg7.
Clearly, DPSC has arbitrarily modified its internal regulationsB-#gl-004F(2)
previously provided:

F. Notwithstanding any other law to the contrary, unédggble for parole
at an earlier date, an offender sentenced for a termpoisonment with or
without benefit of parole for 30 years or mateall be eligible for parole
consideration upon serving at least 20 yaaractual custody and upon
reaching tle age of 45. (Act No. 790 of tH®990 Regular Session). Note:
Those offenders convicted of a crimevaflence on or after January1997
must also have served at leas¥8&f the sentence imposed.

1) The above provision does not apply to those offendlecsareserving a
life sentence.

2) Pursuant to Act No. 624 of the 2008 Regular Session, the pbmxision
does not apply to those offenders convicted of La. R.S. Mih the
offense wasommitted on or afteAugust 15, 2008.

(Id (emphasis bylaintiff).)
Plaintiff alleges on information and beli¢hat ‘there areother individuals similarly

situated to [Plaintiff], who committed an armed robbery prior to August 15, 2008 abdiage
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denied geriatric parole eligibility under Act 790181 25.) According to Plaintiff, he has
“received at least three master prison records that reflagtadole eligibility date in accordance
with Act 790.” (d. 126.) Plaintiff claims:

Because of the inscribing of the master prison record with a péigplaliey release
under Act 790, the regulation-®-004 and the actual practice of the DP&@

the Committee on Parole, a liberty interest has been created. The expectdon of
population of armed robbery offenders whose offense dates are betwearylan
1997 and August 15, 2008, is that they will receive a fair parole hearing upon
reaching the"20/45" provisions of the geriatric parole statute.

(Id. 1 27.)

Plaintiff next discusse&ertain agreements” made between DPSC and counsel for
Plaintiff in litigation entitledDavid Tell v. Richard StaldeNumber 541,059, Section 8,
Nineteenth Judicial District Court, Parish of East Baton Rouge, State ofdrai€ompl.q1
28-32.) Under one agreement, “the outcome of &iHitigation would apply to all prisoners
with armed robbery convictions.Id. 1 29.) In another, “master records would reflect the Act
790 dates for armed robbery inmate$d’§{ 30.) Further, the parties “agreed in thell litigation
that no appeal wdd be taken from the State District Court rulingrell and thafTell would go
final.” (1d. § 31.) According to Plaintiff, this last agreement “furthefs3etp an expectation that
the “20/45” practice would continue.ld( § 32.)

Plaintiff then makes allegations about another settlemdsraincis v. LeblancNo. 13-
5691JJBRLB (M.D. La.). (Compl.{ 33.) Specifically, Plaintiff asserts:

At issue in this case was that the DPSC had removed parole eligibility fnoed ar
robbers whose offenses occurred prior to January |, 1997. As part of the sdttleme
order, the DPSC agreed to restore Act 790 parole eligibility to those offenders
whose armed robbery offense occurred prior to Jarfiya997. . . . However, the
Francis decision pretermitted any deims concerning those offenders convicted

of armed robbery between January 1, 1997 and August 15, 2008.

(1d.)



Plaintiff claims that, for twenty years, he “believed . . . he would be elifpblgarole
consideration upon attaining the age of 45 and serving 20 years of his sentence” and that he
“held this belief because the DPSC repeatedly informed him that this would be¢harma
even set his matter for hearingCdmpl.{ 34.) DPSC, through its Secretary James Leblanc, “is
responsible for estéibhing a parole eligibility date and causing the parole eligibility date to be
placed on the offender’'s master prison record.”{ 35.) Additionally, the Committee on
Parole “is responsible for scheduling a parole hearing for an offentter’ 36.)

Plaintiff cites towilkinson v. Austin545 U.S. 209, 125 S. Ct. 2384, 162 L. Ed. 2d 174
(2005), for the proposition thatliberty interest for a parole eligibility date “may arise from an
expectation or interest created by state laws or policies.§ @7.) Plaintiff claims &berty
interest in favor of himself and “any similarly situated individudl’ {[ 38.) Specifically, the
liberty interest is that, “upon fulfilling the requirements of Act 790 (whichifféff has done),
that the paroleligible armed robbery offendeiill be given a hearing (Id. § 39.) Plaintiff
maintains that this liberty interest is “protected by th& Amendment . . . and cannot be
arbitrarily withdrawn.” (d.) Plaintiff claims a violation of hisourteenttAmendment right “by
cancelling and refusing to reschedule his parole hearing”, and Plaintifér claims this is an
“ongoing violation” of his rights because “DPSC continueshisinterpretapplicable law and
misconstrue the statutes to arbitrarily deniiffiff] a parole hearing to which he is clearly
entitled.” (d. T 40.) Plaintiff also asserts that his substantive Due Process rightolesd/by
anex post fact@pplication of Act 624 “to remove parole eligibility from those individuals
convicted é armed robbery” like Plaintiff “who had a geriatric parole date for mamaysyprior
to 2008 and was anticipating that hearindg” { 41.)

Plaintiff seeks a declaration of his rights and order:



1. That Mr. Thomas' parole eligibility date under Act 790 be restored and
reflected on his Master Prison Record;

2. That Mr. Thomas be placed on the next available Dixon Correctional Institute
parole docket, so his case may be heard.

(Compl.| 42.) Plaintiff also seeks an “injunction ordering the DPSCllamcdCommittee
on Parole to reset him on the parole docket for hearindd. (T 43.) Plaintiff claims

irreparable injury and seeks attorney’s feés. {f 4445.) Plaintiff prays for a decree

that:
1. Parole eligibility is restored as to Mr. Thomas under Louisiana Act 790 of
1990.
2.That Carson Thomas is restored to the parole docket as promptly as possible and
thereafter heard.
3. That a preliminary and thereafter permanent injunction issue herein oftiering
DPSC to maintain a parole eligibility date for Mr. Thomas and ordering the
Louisiana Committee on Parole to hold a hearing for Mr. Thomas.

(Id. at 15.)

Il. Relevant Standard

“Federal pleading rules call for a ‘short and plain statement of the dhenvirgy that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2); they do not countenance disafissal
complaint for imperfect statement of the legal theory supporting the claim dssddienson v.
City of Shelby, Miss135 S. Ct. 346, 346—42014) (citation omitted).

Interpreting Rule 8(a) of the Federal Rules of Civil Procedure, thté Eircuit has
explained:

The complaint (1) on its face (2) must contain enough factual matter (taken)as true

(3) to raise a reasonable hope or expectadidpih@t discovery will reveal relevant

evidence of each element of a claim. “Asking for [such] plausible grounds to infer
[the element of a clainjoes not impose a probability requiremanthe pleading



stage; it simply calls for enough fact to raisea@sonable expectation that discovery
will reveal [that the elements of the claim existed].”

Lormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009) (quotiBell Atlantic Corp. v.
Twombly 550 U.S. 544, 556, 127 S. Ct. 1955, 1965 (2007)).
Applying the above case law, the Western District of Louisiana has stated:

Therefore, while the court is not to give the “assumption of truth” to conclusions,
factual allegations remain so entitled. Once those factual allegations difeeiden
drawing on the aart's judicial experience and common sense, the analysis is
whether those facts, which need not be detailed or specific, allow “the court to draw
the reasonable inference that the defendant is liable for the misconduct alleged.”
[Ashcroft v. Igbal 556 U.S 662, 678, 129 S. Ct. 1937, 1949 (2009)yjombly

55[0] U.S. at 556. This analysis is not substantively different from that set forth in
Lormand, supranor does this jurisprudence foreclose the option that discovery
must be undertaken in order to raise relevant information to support an element of
the claim. The standard, under the specific language of Fed. R. Civ. P.,8(a)(2)
remains that the defendant be given adequate notice of the claim and the grounds
upon which it is based. The standard is metley‘teasonable inference” the court
must make that, with or without discovery, the facts set forth a plausible claim for
relief under a particular theory of law provided that there is a “reasonable
expectation” that “discovery will reveal relevant evident@ach element of the
claim.” Lormand 565 F.3d at 257fwombly 55[0] U.S. at 556.

Diamond Servs. Corp. v. Oceanografia, S.A. De (\. 10600177, 2011 WL 938785, at *3
(W.D. La. Feb. 9, 2011) (citation omitted).

In deciding a Rule 12(b)(6) motionl) avell-pleaded facts are taken as true and viewed in
the light most favorable to the plaintifhompson v. City of Waco, TeX64 F.3d 500, 5623
(5th Cir. 2014). The task of the Court is not to decide if the plaintiff will eventuabybeessful,
but to determine if a “legally cognizable claim” has been asseidat 503.

1. Discussion
Defendant Ranatza raises two main argumienter shorsix-page briefDoc. 111).

The Court will address each of these arguments in turn.



A. Sovereign Immunity
1. Parties’ Arguments

First, Defendant contends that Plaintiff has improperly named the Statelisfana
(through the Louisiana State Board of Parole) as a Defendant and thasal, @taintiff's
claim is barred by the Eleventh Amendmébtoc. 11-1 at 3.)The State of Louisiana has not
waived sovereign immunity, and this protection extends to the Louisiana Board &f &#aewi
arm of the statdld. at 4.)

Plaintiff responds that he has sued Defendant Ranatza for declaratory andvmjunct
relief in her official capacity as Chair of the Committee on Pa(Dlec. 17 at 3.) Thus, his
claim is not barred by the Eleventh Amendmeliet) (Plaintiff distinguisheshe cases Defendant
relies upon.lId. at 3-5.)

Defendant filed no reply brief.

2. Relevant Law

“Itis clear, of course, that in the absence of consent|[,] a suit in which tleeoBtate of
its agencies or departments is named as the defendant is proscribed by the Bleesmtiment.
This jurisdictional bar applies regardless of thé&une of the relief soughtPennhurst State Sch.
& Hosp. v. Haldermap465 U.S. 89, 100, 104 S. Ct. 900, 908, 7&d..2d 67 (1984) (citations
omitted).

Similarly, “[tlhe Eleventh Amendment bars a suit against state officials Wigestate is
the red substantial party in interest. Thus, [tlhe general rule is that relief snagtihally
against an officer is in fact against the sovereign if the decree wouldeopgeanst the latter.”
Id. at 465 U.S. at 101, 104 S. Ct. at 908. (citations and gosadmitted). Accordingly, “[t]he

Eleventh Amendment bars claims against a state brought pursuant to 42 U.S.C. 3349i&&.”



v. Texas Dep't of Criminal Justic#60 F.3d 1052, 1054 (5th Cir. 1998) (citirgrias v. Bexar
Cty. Bd. of Trustees for Mental Health Mental Retardation Se325.F.2d 866, 875 n. 9 (5th
Cir. 1991)). “Section 1983 does not waive the states’ sovereign immunity[(fiting Quern v.
Jordan 440 U.S. 332,338 n. 7,99 S. Ct. 1139, 59 L. Ed. 2d 358 (1979)).

Nevertheless, f[n Ex Parte Young209 U.S. 123, 28 S. Ct. 441, 52 L. Ed. 714 (1908),
the Supreme Court carved out an exception to Eleventh Amendment immAgiyiar, 160
F.3d at 1054. “TheHx Parte YounpgCourt held that enforcement of an unconstitutional law is
not an official act because a state can not confer authority on its officers te thaat
Constitution or federal lawd. (citing American Bank & Trust Co. of Opelousas v. D&8R2
F.2d 917, 920-21 (5th Cir. 1993)). “To meet EheParte Youngxception a plaintiff's suit
alleging a violation of federal law must be brought against individual persdmsiirofficial
capacities as agents of the state, and the relief sought must be declarajoncbvénin nature
and prospective in effectld. (citing Saltz v. Tenn. Dep't of Emp’t Se&76 F.2d 966, 968 (5th
Cir. 1992)).

Phrased another way, “[ijn determining whether the doctriiexgfarte Youngvoids an
Eleventh Amendment bar to suit, a court need only conduct a ‘straightforward inquiry into
whether [the] complaint alleges ongoing violation of federal law and seeks relief properly
characterized as prospectiveVirginia Office for Prot. & Advocacy v. StewaB63 U.S. 247,
255, 131 S. Ct. 1632, 1639, 179 L. Ed. 2d 675 (2011) (qu¥iEngon Md. Inc. v. Public Serv.
Comm'n of Md.535 U.S. 635, 645, 122 S. Ct. 1753, 152 L. Ed. 2d 871 (200 Supreme
Court, though it has clarified that Young cannot be extended to permit a suit for equitabl
monetary restitution from the state treasimya past breach of a legal duBdelman v. Jordan

415 U.S. 651, 662—-72, 94 S. Ct. 1347, 135560, 39 L. Ed. 2d 662 (1974), has reaffirmed the



basic holding ofroungas to purely prospective relief on numerous occasions. [(citations to
numerous cases dtted)].” Am. Bank & Tr. Co. of Opelousas v. De®®2 F.2d 917, 920 (5th
Cir. 1993).

3. Analysis

Defendant urges that Plaintiff cannot bring an action against LouisiateaBsiard of
Parolebecause it ia state agency. Defendant is, of course, cori@eePennhurst465 U.S. at
100, 104 S. Ct. at 90&guilar, 160 F.3d at 1054 &guilar's original petition demonstrates,
however, that he sued TDQDHtself for injunctive relief, not any state official in his or her
individual capacity as an agent of #tate. And, as an instrumentality of the state, TBQJs
immune from Aguilar's suit on Eleventh Amendment grouids.

However, Plaintiffcorrectlyasserts in his opposition that he brings this suit against
Ranatza in her official capacity and for prospective injunctive and declarataf. (See
Compl.f11-2, 42—-44.) This action would thus clearly fall untdterEx parte Young@xception
discussed above. Consequently, Defendant’s motion to dismiss Ranatza on this ground is
denied.

B. Exhaustion
1. Parties’ Arguments

Defendant next argues that, before a prisoner can challenge a single parotedsearin
constitutionally defective, that prisoner must exhaust state habeas rerfieded 11 at4
(citing Serio v.Members of the La. State Bd. of Pardd®l F.2d 1112, 1117 (5th Cir. 1987).)
“This is so even if the result of such a challenge would not entitle the inmate ptaietilier
release but would only entitle him to a new hearing with proper procedural protégtidns

(citing Seriq suprg.) Here Plaintiff seeks order(1)vacating the October 12, 2016 decision of
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the Parole Board that determined he was ineligible for “geriatric paaald(2) requiring the
Parole Board to conduct another hearing during which time the board would dx fioam

finding the Plaintiff ineligible for “geriatric parole(ld. at 4-5.) Because Plaintiff challenges the
specific outcome of his parole proceeding, urSieniq he cannobring his federal action until

he pursuesis claim in a habeas corpus pradieg in state court. Since Plaintiff has not done
so, his claim should be dismisseddefendant cites tblampton v. Louisiana State Parole Bd.
No. 11-0572, 2011 WL 6936411 (M.D. La. Nov. 18, 20téport and recommendation
approved No. 11-572BAJ-CN, 2011 WL 6941682 (M.D. La. Dec. 31, 2011), in support of his
motion. (d. at 5.)

Plaintiff disputes Defendant’s claim that he filed the case “because of an i@ or
outcome at a parole hearing.” (Doc. 17 at 5.) According to Plaintiff: “Ratheisgbheraise[d]is
that he never received a parole hearing to which he was clearly entitled. Ehis ig&i the
Parole Board and the DPSC eliminated his right to a parole hearing addupsie Act. 1099,
which did not eliminate geriatric parole for indivala like Mr. Thomas.”Ifl.) Plaintiff
distinguishes Defendant’s cad®sciting to authority for the proposition that, while a “prisoner
may not use a § 1983 action to challenge a specific error in the denial of his rdhalehe
may use such an action only to make a general challenge to parole prat€ttur@sting
Jeffrey v. Owen16 F. App’x 396, 397 (5th Cir. 20Qa)ilkinson v. Dotsonb44 U.S. 74
(2005))

2. Legal Standad

The Supreme Court “has held that a prisoner in state custody cannot use a § 1983 action

to challenge ‘the fact or duration of his confinement¥ilkinson v. Dotsarb44 U.S. 74, 78,

125 S. Ct. 1242, 1245, 161 L. Ed. 2d 253 (2(@h)ng Preiser v. Rodriguez11 U.S. 475, 489,
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93 S. Ct. 1827, 36 LEd. 2d 439 (1973)Wdff v. McDonnell,418 U.S. 539, 554, 94 S. Ct. 2963,
41 L.Ed.2d 935 (1974)Heck v. Humphreyg12 U.S. 477, 481, 114 S. Ct. 2364, 12%4d. 2d
383 (1994)Edwards v. Balisoks20 U.S. 641, 648, 117 S. Ct. 1584, 13Ed. 2d 906 (1997)
“He must seek federal habeas corpus relief (or appropriate state refesjlifisl. The
Wilkinsoncourt traced the case law on this issue, summarizing it as follows:

Throughout the legal journey froRreiserto Balisok,the Court has focused on the
need to ensure that state prisoners use only habeas corpus (or similegraeEdes
when they seek to invalidate the duration of their confinemeither directly
through an injunction compelling speedier releasmdirectly through a judicial
determination that necessarily implies the unlawfulness of the State's custody.
Thus, Preiserfound an implied exception to § 1983's coverage where the claim
seeks—not where it simply “relates te=“core” habeas corpus religfe., where a

state prisoner requests present or future releaspo§ifat 1253 (KENNEDY, J.,
dissenting) (arguing th&reisercovers challenges that “relate ... to” the duration
of confinement) Wolff makes clear that 8 1983 remains available for procedural
challenges where success in the acti@uld not necessarilgpell immediate or
speedier release for the prisondeckspecifies that a prisoner cannot use § 1983
to obtain damages where successild necessarilymply the unlawfulness of a
(not previously invalidated) conviction or sentence. ABalisok, like Wolff,
demonstrates that habeas remedies do not displace § 1983 actions where success in
the civil rights suit would not necessarily vitiate the legality of (not previously
invalidated) state confimeent. These cases, taken together, indicate that a state
prisoner's § 1983 action is barred (absent prior invalidatiowm) matter the relief
sought (damages or equitable relief), no matter the target of the prisori€stasaii
conduct leading to conviction or internal prison proceedirgisyuccess in that
action would necessarily demonstrate the invalidity of confinement or itsaturat

Wilkinson 544 U.Sat81-82, 125 S. Ciat 1247-48.

However, inWilkinson the Supreme Court found that prisonead bognizable claims
under 8§ 1983 because they sought “relief that [would] render invalid the state procesharés
deny parole eligibility . . . and parole suitabilitgl., 544 U.S. at 82, 125 S. Ct. at 144RBing
Wolff v. McDonnell418 U.S. 539, 554-55, 94 S. Ct. 2963, 41 L. Ed. 2d 935 (1974)). Neither of
the inmates iWilkinsonsought “an injunction ordering his immediate or speedier release into

the community,” and “a favorable judgment [would] not ‘necessarily imply thédidmyeof their
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convictions or sentencé$.|d. (citations and alterations omitted). The Supreme Court
explained:

Success fofinmate] Dotson does not mean immediate release from confinement

or a shorter stay in prison; it means at most new eligibility review, whiofost

will speedconsideratiorof a new parole application. Success[iomate]Johnson

means at most a new parole hearing at which Ohio parole authorities may; in the

discretion, decline to shorten his prison term.
Id. (citations omitted).

Several Fith Circuit cases have followadfilkinson For example, itHunter v. Owens
375 F. App’x 427 (5th Cir. 201@per curiam)the Fifth Circuit vacated a district court’s order
dismissing arex post factelaim by an inmate challenging the retroactive application of a Texas
statuteld. at 429. The Fifth Circuit found that the inmate sought “only prospective injunctive
relief requiring that the Parole Board apply the prior parole law of remjeavthreemember
panel b his future parol@earingsand requiriig Texas to grant him a special parole revied.”
The Fifth Circuit also statedBecause the parole board has the discretion to deny parole, the
relief Hunter seeks would not necessarily require immediate or speedagea¢br Hunter.
Therefore, theidtrict court erred in holding that Hunter's claim was precluddddmnk” Id.
(citing Dotson 544 U.S. at 82, 125 S. Ct. 124%)e also Kyles v. GarretB53 F. App'x 942, 946
(5th Cir. 2009)per curiam)reversing granting of summary judgmentiomate claim for
prospective injunctive relief based Botson and relief upon bidunter).

Conversely, ideffery v. Owen16 F. App'x 396, 397 (5th Cir. 200@er curiam), the
Fifth Circuit dismissed a complaint for failure to state a claim when the inmate was ‘kiagma

a general challenge to parole procedures” but rather “alleged a specific errocaserithat the

Board wrongly considered arrests which had been expunged to deny him pdrae397.
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Plaintiff had“sought a declaratory judgment that the consideration of those arrests evadrr
that the error was the sole reason for the denial of patdle.”

Similarly, inHampton the magistrate judge recommended dismissala&im with
respect to plaintiff's revocation proceedinghe plaintiff complained thatn 2010,hehad not
beentold that he would not receive credit for time he spent on supervised release aratithat, h
known this, he would not have waived his right to a formal revocation hearing before tiee Parol
Board.Hampton 2011 WL 6936411, at *2. Plaintiff also complained of the fact that, in 2011,
the Parole Board denied an application for rehearing, allegedly using procedureglaoct at
the time he committed his original offense.

In recommending dismissaf plaintiff's claims, the magistrate judgeplained: ‘[I] f a
prisoner challenges a single hearing as constitutionally defective, hdinstusxhaust state
habeas remediedd. at *3 (citing Serio v. Members of the Louisiana State Bd. of Pardgzis
F.2d 1112, 1117 (5th Cir. 1987)“This is so even if the result of such a challenge would not
entitle the plaintiff to earlier release but would only entitle him to a new hearihgmwper
procedural protectionsld. (citing Serig suprg. The maistrate judge concluded that the claim
warranted dismissaldgause Plaintiff sought an injunction “voiding his waiver of a formal parole
hearing, vacating the decision of the Parole Board which revoked his supeelésegand
granting him a ‘new revocation hearing conducted undsstitutionallyproper proceduresid.
The magistrate concludedAs such, he challenges the specific outcome of his parole revocation
proceedings and seeks a new hearing in connection therewith. Pursbangtthe plaintiff
must first pursue this claim in a habeas corpus proceeding in state courtyandtmparsue
federal habeas corpus relief until he has exhausted his state court renh@édi®mte Plaintiff

had not exhausted these remedies, his claim wassdisdid.
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Nevertheless, ilampton the magistrate judg&enton to liberally construplaintiff’s
claim “as a challenge to the Parole Board’s general procedures” under theobessRmdx
Post Factoclausesld. (citing Jeffrey suprg. The magistrate judge ultimatelgcommended
dismissal oboth claims for failure to state a claim, and the district judge approved this
recommendatiorid., 2011 WL 6936411, at *3—4 (M.D. La. Nov. 18, 20IrEport and
recommendation approved011 WL 6941682 (M.D. La. Dec. 31, 2011).

3. Analysis

Here,construing th&Complaintin a light most favorable to Plaintiffhe Court finds that,
as inWilkinsonandHunter, Plaintiff is making an attack on the general parole procedures and
not on the specific outcome of his parole heariimgthe Complaint Plaintiff alleges that, in
October 2016, he “was brought before the Committee on Parole for his initial parahg hear
pursuant to Act 790" but that, “[u]pon entering the parole hearing, [he] was inforfoethe
first time— that he is not parole eligible under Act 790 and must serve 85% of his sentence
before becoming parole eligible, pursuant to Act 1099dnGpl.q 8.) Plairtiff specifically
alleges “Clearly, DPSC has arbitrarily modified its internal regulations” such tleat th
department is improperly prohibiting geriatric parole based on an incorrect ététiqgum of Act
1099. Compl.{ 24.) Plaintiff also specifically cites to “other individuals similarly situated to”
him that are improperly being denied parole under similar circumstafide§. 25.) Plaintiff
claims a violation of his Fourteenth Amendment right “by cancelling and reftsmegchedule
his parole hearing” and that this is an “ongoing violation” of his rights because “DitfiGues
to misinterpret applicable law and misconstrue the statutes to arbitrarily demyiffpa parole
hearing to which he is clearly entitledlti({ 40.) Plaintiff als@lleges a violation of his

substantive Due Process rights fromearpost fact@pplication of Act 624 “to remove parole
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eligibility from those individuals convicted of armed robbery” like Plaintiff “whal laageriatric
parole date for many years prior to 2008 and was anticipating that healing.2(.)

Critically, Plaintiff seeks an order restoring his pamlgibility and providing him with a
hearing (Compl.1 4243 & prayer)

Thus,this case is much closerWilkinsonandHunterthan toJeffrey Like the plaintiffs
in Wilkinson Plaintiff isnot seeking an order for “his immediate or speedier release into the
community’ 1d., 544 U.S. at 82, 125 S. Ct. at 1248. At most, likeMilkinsoninmate, Plaintiff
will obtain “a new parole hearing at which [Louisiana] parole authorities mayeindiscretion,
decline to shorten his prison ternid’; see also Huntei375 F. App’x at 429 (“Because the
parole board has the discretion to deny parole, the relief Hunter seeks would nednilgces
require immediate or speedier release for Hunter. Therefore, the distriterred in holding
that Hunter's claim was precluded Bgck”); Kyles v. Garrett353 F. App'at 946 (“Kyles
seeks relief that wilrender invalid the state procedures used to deny ... parole suitability’ but
does not seek ‘an injunction ordering his immediate or speedier release into thenitymm
Like theDotsonplaintiff, success for KyleSmeans at most a new parole hearing at which
[Texas] parole authorities may, in their discretion, decline to shorten his person tnder
Dotson Kyles is not precluded byeckfrom litigating his 8 1983 claim.” (internal citations to
Dotsonomitted)). Moreover, unlikeleffrey when the Plaintiff complained of the specific error
of wrongfully considering arrests to deny him parale,216 F. App’x at 397herePlaintiff
attacks the fastthat he was found to be ineligible for paratel was denied a hearimgthe first
place

Ultimately, success for the Plaintiff in this case would not “necessarily dearatsthe

invalidity of confinement or its durationWilkinson 544 U.Sat81-82, 125 S. Cat 1247-48.
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Plaintiff seeks prospective injunctiaad declaratoryelief; he would simply bedeemed eligible
for parole and given a new hearing, at which timePthmle Boaratould, in its discretion, deny
Plaintiff the relief he seeksConsequently, und&¥ilkinson Defendant’smotion to dismiss for
failure to exhaust must be denied.
IV.  Conclusion

Accordingly,

IT IS ORDERED that theRule 12(b)(6) Motion to Dismig®oc. 11) by filed by
Defendant Shery RanatzaD&NIED.

Signed in Baton Rouge, Louisiana, on March 7, 2019.

s\

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

1 The Court specifically notes that it is making no finding as to whetaarti#f has stated a claim under the Due
Process Clause @&x Post FactcClause. Neither party addressed this issue in briefing, so the Courspdesi
based solely on whether Plaintiff needs to exhaust state administeatiedies before bringing this action.
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