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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
JESSE JOSEPH TULLIER CIVIL ACTION NO.
VERSUS 18-511EWD (CONSENT)
NANCY A. BERRYHILL,
COMMISSIONER OF
SOCIAL SECURITY
RULING
Plaintiff, Jesse Joseph Tullier (“Plaintiffyrought this action under 42 U.S.C. § 405(g) for
judicial review of the final decision of the Commissioner of the Social Sgcdditinistration
(the “Commissioner”) denying his application for disability inswwebenefitg“DIB”). Plaintiff
has filed a Memorandum in Support of Apgeaihdthe Commissioner has filed an Opposition
Memorandunt. In compliance with a June 20, 2019 Order, both parties filed supplemental
briefing regarding the alleged onset date@B®’) of Plaintiff's alleged disability?
Based on the applicable standard of review under 8§ 405(g) and the analysis vitwes fol
the courtAFFIRMS # the Commissioner’s decision aB#SMISSES Plaintiff's appeal
l. Procedural History

Plaintiff filed an application for DIB benefits on July 28, 2015 alleging that he hamirize

unable to work due toomplications stemming fromompression of his spinal coehd carpal

!R. Doc. 11.References to documents filed in this case are designated by “(R. Doc. [elacketumber(s)] p. [page
number(s)].” References to the record of administrative proceedingsfileid case are designated by “(AR p. [page
number(s)].”

2R.Doc. 14.
3R. Docs. 15, 16, and 17.

4The parties consented to proceed before the undersigned pursuant to 28 836(€)R. Doc. 7, and on November
27, 2018, an Order of Reference was issued referring this matter “forntect®f allfurther proceedings and the
entry of judgment....'R. Doc. 12.
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tunnel syndromé& Plaintiff's claim was initially denied oanuary 8,2016 and Plaintiff
thereafter requested a hearing before an administrative law judge (“AA.8igaring was held on
March 7, 2017 during which Plaintiff, represented by counestified’

On June 5, 2017, the ALJ issued a notice of unfavorableiaieisPlaintiff requested
review by the Appeals Coundiland on March 6, 2018, the Appeals Council denied Plaintiff's
request for review® On May 1, 2018, Plaintiffiled his Complaint! Accordingly, Plaintiff
exhausted hiadministrativeremedies before timely filing this action for judicial review and the
ALJ’s decision is the Commissioner’s final decision for purposes of judiciabe¥ie

Il. Standard of Review

Under 42 U.S.C. 8§ 405(g), judicial review of a final decision of the Commgssg@nying

disability benefits is limited to two inquiries: (1) whether substantial evidence exisis record

as a whole to support the Commissioner’s findings, and (2) whether the Commisdioaér’'s

5AR p. 156. Per Plaintiff's Adult Function Report, Plaintiff stated that cesgion on his spinal cord led to decreased
strength in his arms and legs. AR p. 233. During the March 7, 2&Hrih before the ALJ, Plaintiff explained: “I
have spinal cord problems. | have delamination of the spinal cord, euvicatenyopathy and lumbar disc disease.
My leg is— with the spinal cord is pinched in three spots in my neck where they itasevith a fusion. And with
clamps that-in the neck. And what it does, it pinched frerthat reduced flow is down to three millimeters of flow
going down to my legs and stuff. My leg goes numb and my hands and arms lockRup. 44. In a Disability
Determination Explanation dated January 8, 2016, Plaintiff's allegatibimapairments were listed as: cervical
myelopathy with spondylosis, lumbar disc disease, carpal turymptems hands lock up, anxiety, ERD
(gastroesophageal reflux disease), hard of hearing, keratogoogesessivehinningof the cornea), sleep apnea, and
hypertension. AR p. 67.

SAR p. 78.

7 AR pp. 3964.
8 AR pp. 1230.
9 AR p. 155.
AR pp. 3.
1R. Doc. 1.

12S5ee 20 C.F.R. § 404.981 (“The Appeals Council may depgrdy’s request for review or it may decide to review
a case and make a decision. The Appeals Council’'s decision, or the decisieradfrinistrative law judge if the
request for review is denied, is binding unless you or another plrtgrfiaction inFederal district court, or the
decision is revised. You may file an action in a Federal district cotitinvd0 days after the date you receive notice
of the Appeals Council’s action.”).



decision applies the proper legal standafds.the Commissioner fails to apply the correct legal
standards, or to provide a reviewing court with a sufficient basis to detehmairtbe correct legal
principles were followed, it is grounds for rever¥al.
1. The ALJ’'s Decision

A claimanthas the burden of proving that he or she suffers from a disability, which is
defined as a medically determinable physical or mental impairment lastingtdtdeaenths that
prevents the claimant from engaging in substantial gainful act¥ifjhe regulations require the
ALJ to apply a fivestep sequential evaluation to each claim for ben&fitdn the fivestep
sequence used to evaluate claims the Commissioner must determine whethercldimant is
currently engaged in substantial gainful activity; (2) the clainfzag a severe medically
determinable impairment(s); (3) the impairment(s) meets or equals the sevestyishéd
impairment in Appendix 1 of the regulations; (4) the impairment(s) prevents the ridnom
performing past relevant work; and, (5) the impairment(s) prevents the cldnorantdoing any
other work?’

The burden rests upon the claimant throughout the first four steps of thitdjverocess
to prove disability:® If the claimant is successful at all four of the preceding steps then treburd
shifts to the Commissioner to prove, considering the claimaas&lual functional capacity

(“RFC), age, education and past work experiencetlieatlaimants capable of performing other

B Myers v. Apfel238 F.3d 617, 619 (5th Cir. 200Perez v. Barhart, 415 F.3d 457, 461 (5th Cir. 2005).

1 Bradley v. Bowen809 F.2d 1054, 1057 (5th Cir. 198Western v. Harris633 F.2d 1204, 1206 (5th Cir. 1981);
Wiggins v. Schweike679 F.2d 1387, 1389 (11th Cir. 1982).

1520 C.F.R. 8§ 404.1505; 416.905.

1620 C.F.R. 88 404.1520; 416.920.

" Masterson v. Barnhar809 F.3d 267, 271 (5th Cir. 2002).
8 Muse v. Sullivan925 F.2d 785, 789 (5th Cir. 1991).
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work.!® If the Commissioner proves other work exists which the claimant can perfoem, t
claimant is given the chance to prove that he or she cannot, in fact, perform that work.

The ALJ determined thalaintiff had “not engaged in substantial gainful atgisince
October 1, 2013, the alleged onset d&taid that Plaintiff hadevere impairments of “staty®st
anterior cervical discectomy and fusion of C5-C7; statns-carpal tunnel release surgery on the
left hand with residuals; degenerative disc disease of the lumbar spine; ang dBeEhe ALJ
further found that Plaintiff had tHeFC to

perform light work as defined in 20 CFR 404.156 @kgdept that he
cannot climb ladders, ropes, or scaffolds and cannot perform
overhead reaching The claimant &n occasionally stoop, kneel,
crouch, and crawl He cannot work on vibrating surfaces. Finally,

he can occasionally use his left, dominant hand for gross
manipulation or handling®

Utilizing this RFC, the ALJ found that Plaintiff was unable to parfdnis past work but that
Plaintiff could performother work, including the representative occupationsaafertising
material distributor, cafeteria attendant, and parking lot attendacoh thatPlaintiff was not
disabledfrom October 1, 2013 through June 5, 2017 (the date of the ALJ’s decision).
V. Plaintiff's Allegations of Error
Plaintiff's briefing on appedbcuses on the ALJ’s treatment of medical opinion evidence
from Plaintiff's treating physicians, Drs. Burdine and Calleraamel the limitations set forth in

Plaintiffs RFC In addition to his argument regarding the weight given to the medical opinion

1920 C.F.R § 404.1520(g)(1).
20 Muse 925 F.2d at 789.
2LAR p. 17.

22 AR p. 18. The ALJ found that Plaintiff's alleged impairments of rgasbphageal reflux disorder (GERD);
hypertension; sleep apnea; keratoconus; hearing loss; anxiety disoidiele@essive disorder were regvere or
nonmedically determinable. AR pp821. Plaintiff does not appeal this determination.

Z AR p. 22.



evidence, Plaintiff also contends that the ALJ erred in not tdkig consideration Plaintiff's
perfect 37year work histoy.”
V. Law and Analysis

A. Alleged Onset Date

Plaintiff's initial application for DIB benefits listed July 6, 2015ths AOD.?>* However,
the ALJ utilizeda much earlier dat€ctober 1, 2013as Plaintif's AOR?® On June 20, 2019,
this Court ordered the paes to submit supplemental briefing regarding the correct onset®date
The Order requiring supplemental briefing noted that, while medical recordsmdioly 6, 2015
evidenced Plaintiff's improvement, the only treatment reedter July 6, 2015vas aMarch 23,
2016treatment note wherein Plaintiff reported “worsening” of gaimccordingly, clarification
of the AOD was requiresincethe ALJ relied on medical records evidencing Plaintiffiproved
condition prior to July 6, 2015.

Plaintiff hasconsistently maintained that October 1, 2013 is the correct #O&khough
the Commissioner asserts in sispplemental tefing that July 6, 2015 is the correct AOD, the
Commissioner also recognizes that “the AOD ‘is always the date the claimaesakegr she
because unable to work because of his or her medical condition, whether or not that dase appe
appropriate.’®® Considering Plaintiff's consistent position that October 1, 2013 is the correct

onset date, the Court will also use October 1, 2 8he AOD.BY relying onthe earlier AOD,

24 AR p. 156.

BARDp. 17

% R. Doc. 15.

27SeeR. Doc. 15, p. 2, n. 9 (reviewing treatment records pre and post July 6, 2015

28SeeR. Doc. 11, p. 1 (asserting that Plaintiff “applied for disability insceabenefits on July 7, 2015, based on an
alleged onset date of October 1, 2013.”); R. Doc. 17, p. 2. (contending ‘Baapéar[s] to [Plaintiff's counsel] that
the ALJ was correct to state that the appropriate AOD is Oclgl2€x1 3" and that “contrary to Defendant’s certainty,
it is at bestunclear what date was intended, or is appropriate.”).

2R. Doc. 16, p. 1.



Plaintiff is asserting that he was disabled even when treatment reefieds improvement and
the ability toengage irflight duty” work.3°

B. Substantial Evidence Supports theWeight Provided to the Medical Opinimn
Evidenceof Drs. Burdine and Callerame

Plaintiff argues that the ALidnproperly rejected the medical opinionsthwb of Plaintiff's
treating physiciansDrs. Burdine and Calleram@&. Plaintiff assertsthat if the opinions of Drs.
Burdine and Callerame ‘®ve evenpartially credited, Plaintiff would be limited tat most
sedentary work,” and would be deemed disabled pursuant to the Médizational Guidelines?
Further, Plaintiff contends that his RFC does not accurately reflecthiysical limitations
recognized by Drs. Burdine and Callerame and that the ALJ did not provide the teeyaed
reasons’™ to give the opinions of Drs. Burdine and Calleramige"liteight.” The Court disagrees
and finds that substantial evidence supports the ALJ’s determination regardingpiieassigned
to the opinions of Drs. Burdine and Callerame.

Dr. Burdine completed a Physical Capabilities Evaluafitom on April 20, 2016 Dr.
Callerame completed the same form evaluation on June 2332@&b8h physicians opined therein

that Plaintiff could sit for 2 hours in an 8 hour day, stand and walR foours in an 8 hour day,

30 See AR pp. 386384 (Dr. Scrantz October 23, 2013 office visit note indicatinggr alia, neck pain is ket,
occasional headaches, no arm pain); pp-4@8®(Dr. Callerame December 27, 2013 note reflecting neck and headache
much better); AR p. 378 (Dr. Scrantz January 3, 2014 note reporting “niecis petter,” “no arm pain, improved,”
and “feeling good”);AR pp. 354357 (Dr. Scrantz April 28, 2014 note indicting improvement “approx.. >70%
improved from ACDF. Approx. > 80% improved from CTR. Doing light duty| stiy on that duty.”); AR 497 (Dr.
Burdine June 16, 2015 note indicating “Patient remains ifumadt and pain is controlled,” “His neck and back are
doing much better,” and “He continues to do well. He’s not having any pnelsdéle effects or complications.”).
Because these records reflect Plaintiff's condition during the relevaatperiod, they are entitled to similar weight
as the March 23, 2016 treatment note reflecting Plaintiff's “worseniogdition. AR pp. 55&%61. See Velasquez

on behalf of Velaatgz v. Berryhill Civil Action NO. 1717740, 2018 WL 4493004, at9*(E.D. La. July 20, 2018)
(“The relevant time period to establish disability is from plaistiffileged onset date of August 26, 2014 through the
date of the ALJ’s decisiof) (citing Jowbert v. Astrue287 Fed. Appx. 38(B83-384 (5th Cir.2008).

31 The Commissioner does not dispute that Drs. Burdine and Callerarfdaantff's treating physiciansSee R.
Doc. 14, p. 5 (“the Commissioner submits that the ALJ gave adeguatedg to assign ‘little weight’ to some of
Plaintiff's treating physician statements, including those of John MiiBeirM.D., and Kevin J. Callerame, M.D.").

2R. Doc. 11, p. 7.
33 AR pp. 537541.
34 AR pp. 545549.



and could occasionally (defined as “up to 33% of theé di#fy up to 10 pounds. Both physicians
additionally checked “yes” in response to whether fatigue and pain would preventfPfedmb
working full-time at even a sedemy position.” Plaintiff correctly notes that such limitations, if
credited by the ALJ, would preclude Plaintiff from “light work.”

In considering the opinions of Drs. Burdine and Callerame, the ALJ explained that:

although they are treating sources [DBurdine’s and Dr.
Callerame’s limitations are not consistent with the record as a whole
and are not supported by examination findings or the claimant’s
reported activities. For instance, the claimant’s reported activities
such as driving or using a ridjgawnmower are not consistent with

a complete prohibition against stooping. Furthermore, in March
2016 Dr. Burdine observatkcreased sensation, weakened left grip,
and pain with range of motion but normal gait and station, overall
normal strength, normal reflexes, and normal coordination. He also
noted potential “exaggeratedsymptoms. Consequently, the
opinions of Dr. Burdine and Dr. Callerame are given little weight.

35R. Doc. 11, p. 720 CFR 404.1567(b) defines light work as work which “involves lifting no mwaa 20 pounds

at a time with frequent lifting or carrying of objects weighing up to 10 gedi he regulation goam to explain that
“[e]ven though the weight lifted may be very little, a job is in this categdien it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushidgpalling d arm and leg controls.td.
“Frequent’ means occurring from o#tkird to twothirds of the time. Since frequent lifting or carrying requires being
on ones feet up to twahirds of a workday, the full range of light work requires standing ¢kimg off and on, for

a total of approximately 6 hours of arh®ur workday. Sitting may occur intermittently during the remaining.time
SSR 8310, 1983 WL 31251See alspSSR969P, 1996 WL 374185 (“If an individual is able to stand and walk for
approximately 6 hours in an-Bour workday (and meets the other requirements for light wdrkjetmay be a
significant number of light jobs in the national economy that he or she carnld éhere are not a significant number
of sedentary jobs.”)In contrast, “[s]edentary work involves liftimgp more than 10 pounds at a time and occasionally
lifting or carrying articles like docket files, ledgers, and small toolshodigh a sedentary job is defined as one which
involves sitting, a certain amount of walking and standing is often negaasearrying out job duties. Jobs are
sedentary if walking and standing are required occasionally and other asgderiteria are met.” 20 CFR
404.15674). Plaintiff asserts that if he was limited to sedentary work, adandual closely approaching aanced
age with a high school education and no transferable skills, “Grid Rald£20nequivocally directs a finding of
disabledbased on Plaintiff's vocational factors.” R. Doc. 11, p. 7. Convergglyg these same vocational factors,
an individual imited to light work is not disabled pursuant to Grid Rule 2023de 20 CFRS§ 404, Subpt. P, App.,

2.

36 AR p. 27. The ALJ additionally noted that “[f]he questiofiwhether an individual is disabled or is able to work is
reserved to the Commissioner of Social Security.” AR p.“Among the opinions by treating doctors that have no
special significance are determinations that an applicant is ‘disabledialviéuo work.” These determinations are
legal conclusions that the regulation describes as ‘reserved to the Gionenis” Frank v. Barnhart326 F.3d 618,
620 (5th Cir. 2008 See alsp20 CFR8 404.1527d)(1). Dr. Burdine’sopinion regarding Plaintif§ ultimate ability

to work is not dispositive of whether substantial evidence stpplog weight given by the ALJ to Dr. Burdine’s
opinion. See AR p. 561 (Dr. Burdine’'s March 23, 281reatment note stating “[a]t this point | consider the patient
disabkd because of myelomalacia of the cervical spine and the annular tears in theshinghaHe would like to do
something but | just don't think that he is physically able to espegjalgn the fact that he has chronic pain and he
now has concentratigroblems and depression problems associated with this. It is my opinidre thladuld apply
for disability.”); AR p. 550 (Dr. Burdine’s February 21, 2017 annual physician’s statememtédite Liberty Mutual
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Generally, the “opinion of the treating physician who is familiar with the claisant
impairments, treatments and responses, should be accorded great weight innitetermi
disability.”*” However, an ALJ may reject the treating source’s opinion when “themmipeting
first-hand medical evidence and the ALJ finds as a factual mattertbaoctor’s opinion is more
well-founded than another® If the ALJ’s decision is supported by substantial, contradictory,
first-hand evidence from another physician, the ALJ is “not required to go throughsi#ss in
Newton[because] . . . thelAl is responsible for resolving conflicts in the evidence, and we will

not substitute our judgment for hi&” Further, “the ALJ may give ‘less weight, little weight, or

regarding Dow Chemical disability benefitapting Plaintiff is “totally disabled (permanently) disease only
progresses never improves.”).

37 Newton v. Apfel209 F.3d 448, 455 (5th Cir. 200B@ge alsa20 C.F.R. § 404.1527(c)(1) (examining physician
opinion given more weight than n@xaminirg physician). For claims filed on or after March 27, 2017, the federal
regulations provide:

We will not defer or give any specific evidentiary weight, including cdlivigp
weight, to any medical opinion(s) or prior administrative medical ffig),
including those from your medical sources. When a medical source provieles on
or more medical opinions or prior administrative medical findings, wil
consider those medical opinions or prior administrative medicahfisdrom that
medical source togethasing the factors listed in paragraphs (c)(1) through (c)(5)
of this section, as appropriate. The most important factors we comgidarwe
evaluate the persuasiveness of medical opinions and prior admivnéstregdical
findings are supportability (pageaph (c)(1) of this section) and consistency
(paragraph (c)(2) of this section). We will articulate how we considdred t
medical opinions and prior administrative medical findings in your claim
according to paragraph (b) of this section.

20 C.F.R. 8 404520c. Because this claim was filed prior to March 27, 2017, the tredysgcian rule set forth in
20 C.F.R. § 404.1527 controls.

38 Walker v. Barnhart158 Fed. Appx. 534, 535 (5th Cir. 2005) (quotiewton 209 F.3d at 458).

39 Cain v. Barnhart 193Fed. Appx. 357, 360 (5th Cir. 2006) (citihgwton 209 F.3d at 452, 458Yalker, 158 Fed.
Appx. at 534)). TheFifth Circuit has explained thaabsent reliable medical evidence from a treating or examining
physician controverting the claimant’s treatisgecialist an ALJ may reject the opinion of the treating physician
only if the ALJ performs a detailed analysis of the treating physiciaevgswunder the criteria set forth in 20 C.F.R.
§ 404.1527(d)(2)."Newton v. Apfel09 F.3d 448, 454 (5th Cir. 2000) (emphasis addee. alspHolifield v. Astrue

402 Fed. Appx. 24, 27 (5th Cir. 2010) (“This court has interpreted 20 C.F.R. § 404.152%(ay¢rt that, ‘absent
reliable medical evidence from a treating or examimihgsician controverting the claimant’s treating specialist, an
ALJ may reject the opinion of the treating physician ofilthe ALJ performs a detailed analysis of the treating
physician’s views under the criteria set forth in 20 C.F.R. 8 404.152)(dpince the record is replete with reliable
medical evidence controverting Dr. Purser’s opinions, the ALJ hadligatitn to perform a detailed analysis before
rejecting his opinions.”) (citinglewtor).



even no weight’ to the opinion of a treating physician upon a showing of good ¢&use.”
summary, an ALJ is free to discredit an opinion of a treating physician wisecoitradicted by
the evidence in the recofd. Where an ALJ has found a treating physician’s opinion to be
inconsistent with that physician’s own treatment records and other eviderue riecord, this
Court has affirmed the ALJ’s rejection of that opinfdn.

Although Dr. Calleramand Dr. Burdinebothopined via Physical Capacities Evaluation
formsthat Plaintiffhad could not sit, stand, or wdli more thara totalof four hours inan eight
hour day?® andcould only occasionally lift up to ten pounds, substantial evidence supports the
ALJ’s determination that these “limitations are not consistent with the record asl@ant are

not supported by examination findingsby the claimant’s reported activitié¥ Medical records

40 Ray v. Barnhart163 Fed. Appx. 308, 313 (5th Cir. 2006) (quotigers v. Apfel238 F.3d 617, 621 (5th Cir.
2001)).

41 Bradley v. Bowen809 F.2d 1054, 1057 (5th Cir. 1987) (ALJ may reject a treating physician’s opirfiavor of
an examining physician where the evidence supports a contrary conclusion).

42SeeVillar v. Colvin, Civil Action No. 14562, 2015 WL 7731400 (M.D. La. Oct. 8, 2015) (affirming ALJ’s rejection
of treating physician’s opinion where physician’s own notes and othes riotthe record failed to support the
physician’s opinia); Miller v. Colvin, Civil Action No. 14675, 2016 WL 1178391, at * 4 (M.D. La. Feb. 25, 2016)
(affirming ALJ’s decision to afford little weight to treating psychiatsidflental Medical Source Statement where
Statement was unsupported by psychiatrist’'s own treatment n@es)alspSwan v. Colvin2016 WL 5429669, at

* 13 (M.D. La. Aug. 30, 2016) (“The Court finds it unnecessary to determihether Dr. Morrison is a ‘treating
physician’ because Dr. Morrison’s November 26, 2013 Medical Sourcengtatis inconsistent with her treatment
records and would not be entitled to substantial weight even if Dr. Moligso'treating physician.” The Fifth Circuit
has held that an ALJ may give less weight to a treating physiciamgoppihen good cause is@hn, as is the case
when his statement as to disability is so brief and conclusory that it lackg pgmsuasive weight, is not supported
by medically acceptable clinical laboratory diagnostic techniguess otherwise unsupported by the evidefjce
(citing Scott v. Heckler770 F.2d 482, 485 (5th Cir. 1985)) (Emphasis adde8vimncourt).

43 Plaintiff testified that he sleeps4hours per night in a sitting position, which seems to contradict the nginio
from Drs. Burdine and Callerame that he carficsionly 2 hours in an 8 hour day. AR p. 55.
AR p. 27.



(including those of Drs. Burdine and Callerarbejore®® and aftef® Plaintiff's AOD consistently
record normal posture and gait, full range of motion, and normal muscle strength and tone
Although the ALJ correctly notethat “[s]Jubsequent records continue to indicate reports of pain
and fatigue, with difficulty performing activities such as standimg)\alking,™’ Plaintiff's later

medical records continue to reflect normal gaitistrength upon physical exath. Plaintiff's

4 Preonset date records: AR p. 405 (Dr. Scrantz April 22, 2013 treatmenteftecting normal posture and gait;
normal full range of motion of all joints; normal reflexes, coordinationsde strength and tone, no balance issues.);
AR p. 490 (Dr. Callerame May 1, 2013 treatment note recording decreagedifanotion in neck; normal range of
motion of all joints; normal gait, posture, and strength in upper and Extremities); AR pp. 46867 (Dr. Callerame
June 7, 2013 note reflecting normal posture and gait on physical exBmp);400 (Dr. Scrantz June 24, 2013 physical
exam recording normal posture and gait; normal full range of maticall joints; normal reflexes, coordination,
musde strength and tone, no balance issues.); AR p. 395 (Dr. ScrantztA9g2913 physical exam noting normal
posture and gait; normal reflexes, coordination, muscle strengttoae and no balance issues); AR-388 (Dr.
Scrantz September 18, 2013 plogsiexam reflecting normal posture and gait, normal full range of mistiall joints,
normal reflexes, coordination, muscle strength and tone)

46 Postonset date record#R p. 382383 (Dr. ScrantOctober 23, 2013 note reflecting normal posture and gait,
normal full range of motion of all joints, normal reflexes, coordinationsate strength and tone); AR p. 440 (Dr.
Callerame December 27, 2013 note reflecting normal gait; normal ftiengpperand lower extremities “except left
APB mild 5/5 compared to right side.”); AR 37378 (Dr. Scrantz January 3, 2014 physical exam note reflecting
normal posture and gait, “normal full range of motion in all joints,” “rarreflexes, coordination, musdérength
and tone.”); AR p. 362 (Dr. Scrantz, February 17, 2014 office note reflanbimgal posture and gait; normal full
range of motion of all joints; normal reflexes, coordination, mustcength and time on physical exam); AR p. 357
(Dr. Scrantz Apit 28, 2014 physical exam reflecting normal posture and gait; normatdntie of motion in
extremities; normal reflexes, coordination, muscle strength andtiaiR p. 433 434 (Dr. Callerame June 10, 2014
physical exam reflecting normal full rangerabtion of all joints, normal gait except for tandem difficulties, normal
strength and sensation in the upper and lower extrenithR p. 352 (Dr. Scrantz July 29, 2014 physical exam
reflecting normal posture and gait, normal full range of motion obaitg, “no focal deficits, CN #XII grossly intact
with normal reflexes, coordination, muscle strength and toneR)pg. 427428 (Dr. Callerame November 17, 2014
physical exam reflecting normal posture and gait and normal stremgjibweier extremities)AR p. 415 (January 12,
2015 Dr. Callerame note reflecting normal posture and gait, 5/58trenupper and lower extremities but decreased
sensation at thiégngertips of hands); AR p. 510 (Dr. Burdine March 17, 2015 physical exam noting hgeitand
station and normal bulk, tone and strength in upper and lowemneti&e®); AR p. 506 (Dr. Burdine April 14, 2015
physical exam noting mildly antalgic gait but normal muscle strebgtk, and tone in upper and lower extremities);
AR p. 496 (Dr. Burdine June 16, 2015 note reflecting mildly antalgic gaitdoumal muscle strength in upper and
lower extremities).

47 AR p. 25.

48 AR p. 560 (Dr. Burdine March 23, 2016 physical exam reflecting pain andrtesss on musculoskeletal exam and
weak handgrip on left but normal tone, bulk and strength in lower extremittenormal gait and station). This exam
was less than one month before Dr. Burdine’s Physical CapalHiteEdsation was completedr. Burdine’s March
23, 2016treatment notadditionallystaes that “[t]he current symptoms are exaggerated with hypertension and are
suspicious for the presence of facelated disease.’AR p. 560. The ALJ misquotes this portion of the treatment
note by stating that “[t]he claimant’s treating pain managemestbdalso noted in March 2016 that the claimant’s
current symptoms were ‘exaggerated.” AR p. ZBonsideringthe ALJ’s reliance on consistent medical records
reflecting normal gait, tone, and muscle strengthichis substantial evidence supporting theight assigned to Drs.
Burdine and Callerame'apinions,the ALJ's statement regardirigxaggeratédsymptomsis harmless error.See
Thomas v. Commissioner of Social Secufivil Action No. 16830, 2018 WL 1095569, at * 5 (M.D. La. Feb. 28,
2018) (“procedural perfection is not required, and so long as substantial@videthe record supports this finding
and the Plaintiffs rights have not been affected, it will not be overturhéziting Moore v. AstrugCivil Action No.
3:11-cv-2961,2012 WL 1719183, at *4 (N.D. Tex. May 16, 2012) (“Nevertheless, the hareles doctrine applies
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medical records followingis October 2, 2013 anterior cervical disc fusitand January 14, 2014
left carpal tunnel releastindicatesignificantimprovement! and the ALJ correctly noted that
functional limitatons imposed following surgerincludinga prohibition against lifting more than
ten poundsyere intended to be tempora¥y.Plaintiff consistently reported improvement with
physical therapy® and although Plaintiff reportesomedifficulties with respectto his daily
activities, he alsindicatedthat he was able to drive dwouldcompletecertainhousehold chores

and daily task§?* Finally, although Plaintiff argues that the ALJ committed reversible error by

in Social Security disability cases, and procedural perfection is noted@s long as the claimassubstantial rights
have not been affected by an At &rror?)); Dye v. AstrueCivil Action No. 13220,2015 WL 410689, at 6n. 18
*M.D. La. Jan. 29, 2015) frocedural perfection in administrative proceedings is not requiraadgkijent will not
be vacated unless the substantial rights of a party have been affected. Procgdapaidties constitute a basis for
remand only if they would cast into doubt the existence of substantiaheeido support the ALsdecisior) (citing
Mays v. Bowen837 F.2d 1362, 1364 (5th Cir988) Morris v. Bowen864 F.2d333, 335 (5th Cirl988)

49 See AR p. 390.
50See AR p. 280.

51 See AR pp. 386384 (Dr. Scrantz October 23, 2013 office visit note indicatinggr alia, neck pain is better,
occasional headaches, no arm pain); pp-4@8®(Dr. Callerame December 27, 2013 note reflecting neck and headache
much better); AR p. 378 (Dr. Scrantz January 3, 2014 note reporting “niecis petter,” “no arm pain, improved,”

and “feeling good”); AR pp. 35857 (Dr. Scrantz April 28, 2014 note indicting improvement “approx.. >70%
improved from ACDF. Approx. > 80% improved from CTR. Doing light duiyl,stay on that duty.”); AR 497 (Dr.
Burdine June 16, 2015 note indicating “Patient remains functiombpaim is controlled,” “His neck and back are
doing much better,” antHe continues to do well. He’s not having any problems side effects or icamnhs.”).

52 Dr. Scrantz performed an anterior cervical disc fusion on October 3, 28R p. 390. Per Plaintiff's discharge
instructions following his disc fusion, the folling activity restrictions were imposed: “no bending, no lifting > 10
pounds, no twisting, no driving, wear collar when out of bed, shower’oAR 294. Following Plaintiff's carpal
tunnel release, activity instructions upon discharge Werdifting > 10 pounds, Shower only, Keep incision dry x 1
Week” AR 280. On February 17, 2014, Dr. Scrantz reviewed Plaintiff's work &iins and released him to light
duty, with no climbing for three more months. AR 38&3.

53 See AR p. 504 (Dr. Burdine Apkil4, 2015 treatment record, “Patient states he is currently in P.T. tvbligh a

lot of his neck and lower back pain.”); AR p. 501 (Dr. Burdine June 4, 2015 Adg); 497 (Dr. Burdine June 16,
2015 note, His neck and his back are doing much betlére physical therapy has helped his back considerably. At
this point we're going to continue with physical therapy starting &walfter her [sic] sinus surgery. He continues
to do well. He’'s not having any problems side efextcomplications). While “pain can constitute a disabling
impairment,” the Fifth Circuit has held that “[p]ain constitutes a disgldondition when it is ‘constant, unremitting,
and wholly unresponsive to therapeutic treatmerftdico v. Shalala27 F.3d 160, 163 (5th Cir. 1994)here is no
indication here that Plaintiff's pain rises to the levetlisBbling.

541n his August 10, 2015 Adult Function Report, Plaintiff reported thatolmelgprepare sandwiches, frozen meals
and sometimes cook small meals, could doesbusehold chores and small repairs and mow grass. He also stated
that he needed help with the yard work and heavy house work. bite@dpe could drive and ride in a car and that
his hobbies and interests included “daily piddling around house, wgtthicamping about twice a year with help
from wife, play with grandkids weekly” but that he “can’t pick upmkids like | used to, wife helps with other things

like camping and projects around house.” AR pp-238. Dr. Van Hookotedthat Plaintiffreported he could drive

and bathe himself and that he “spends a typical day caring for his ADLs. Hthahe will take his medication,
relax to calm his jitters, walk the driveway (as instructed by hisiplays, take a hot shower, and fool arouhd t
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failing to “rely on a contrary wetupported treating or examining source opiniortfie ALJ did

afford the opinion of Dr. Scrantz, Plaintiff’'s surgeon, “partial weigintd concludedhat the
indication in Dr. Scrantz’sreatment notes that Plaintiff “could perform light work by early 2014

is consistent with the overall evidence of record including minimal findings daragninations
regarding gait, strength, range of motion, and coordination as well as witlithamt's reported
activities.”®® Because substantial evidence supports the weight afforded to the medical opinion

evidence of Drs. Burdine and Callerame, this is not reversible®rror.

house. He said that he is limited from doing more during the day becausepafjbing physical problems. He said
that he is frequently tired because of his medication. He said that héciifypt from his yard on occasion and take
them to giveo patients at the hospital where his wife works. Regarding home andldéaerdaptation, he reported
limited maintenance of household chores. He said that he is able toerftgmth He said that he is sometimes able
to sweep, cook, wash dishesdacut grass. He said that he is not able to do laundry.” AR p. 520.|afsiff3
February 22, 2016 Disability Report, Plaintiff reported that he could dhiwet distances but had trouble getting into
and out of the car, that some days his wif@dim put his socks on, that he has trouble pulling a shirt over his head,
and that he uses a shower chair. AR p. 249. During the March 7, 20Inghe4aintiff testified he was unable to
work because his “leg goes numb and my hand and my arms IGclABmp. 44. He testified that he wakes up in the
morning, takes his medication “sometime[s]’ throws up, rests, la sometimes visits his mother or “piddle[s]
around the house.” AR p. 47. Plaintiff testified that his wife doed ofake cooking ad cleaning, and that she
“hired a cleaning lady to come in and clean every other week.” AR p. 48. Regeadiping, Plaintiff stated that
“Me and my wife likes to go camping but when we go camping, iifiy does most of the work. We alternate the
driving to where it ain't so much for me to drive. She sets up the camper.”. 4R Plaintiff testifiedthat he and

his wife bought the camper in 201M8ell after the AOD. Id. While Plaintiff testified that he tries to cut grass, he
explained that “I'll cut part of it, and sometimesand then sometimes my neighbor cuts all my grass for me. My son
will come over and do the weed eating....” AR p. 49. Additionally, he statgdWhat used to take, you know, say
45 minutes to an hour to cut the grassyauld take me probably two days to cut the grass now because liitgo ¢
little piece then I'll stop. Go inside and rest, then I'll cut a little bit more.” ARY

%R. Doc. 11, p. 17.

56 AR p. 26. See AR p.362-363 (Dr. ScrantEebruary 17, 2014ote reflecting Plaintiff would be released to work
light duty with no climbing for three months); AR p. 357 (Dr. Scrapdl 28, 2014note stating Plaintiff was “doing
light duty, will stay on that duty.”). Additionally, the Alfdund Plaintiff's physical therapi& reportthat Plaintiff
was restricted to “a Light Physical Demalrelvel with restricted sitting/standing amépetitiveactivities' consistent
with Plaintiff’'s “ability to perform work at a light exertional leyelAR p. 55/ & 26, andthe record as a whole,
including Plaintiff's activities of daily living.Finally, with respect to Plaintiff's ability to sit and/or walk and sit (with
normal breaks)it appears thaPlaintiff's RFC mirrorsthe limitationsreflected in the RFC done following a review
of Plaintiff's medical records at the initial disability review stage. AR4p. 7

57 plaintiff additionally argues thaemand is required because the Aglied on her “law analysis of thewanmedical

data” and should have instead, “[a]t the very least,” “recontacted the treaérgroiming sources, obtained a review

of the record and testimony by a medical expert, or sent the entire filedfimglthe new evidence and subsequent
opinions) back to the Stafgency for review.” R. Doc. 11, p. 18lowever, the regulations contemplate recontacting
a treating physician as a possible option when the Commissioneatileun make a decision “because the evidence
in...the record is insufficient or inconsistent.’0 £.F.R. § 404.1520b(b). Here, there was substantial evidence to
support the ALJ’s decision.
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C. Substantial Evidence Supports the RFC Determination
Plaintiff's arguments mgarding the treatment of Dr. Burdine’s and Dr. Callerame’s medical
opinions is also, at base, an assertion that Plaintiffs RFC “does not accusgiglly tde full
impact” of Plaintiff's limitations>®
The ALJ “is responsible for assessing the medical evidence and deterthmiigimarits
residual functional capacity® A reviewing court must defer to the ALJ's decision when
substantial evidence supports it, even if the court would reach a different comtlased on the
evidence in the recod. The court “may only scrutinize the record” and take into account
whatever fairly detracts from the substantiality of the evidence supporting.the decisiort?
Accordingly, a “no substantial evidence” finding is appropriate only if there is gicoosis
absence of credible evidentiary choices or no contrary medical findings to stippdklJ’s
decision®?
As noted above, the ALJ found that Plaintiff had the RFC to
perform light work as defined in 20 CFR 404.1567(b) except that he
cannot climb ladders, ropes, or scaffolds and cannot perform
overhead reaching. The claimant can occasionally stoop, kneel,
crouch, and crawl. He cannot work on vibrating surfaces. Finally,

he can occasionally use his left, dominant hand for gross
manipulation or handling?

In developing Plaintiff's RFC, the ALJ reviewed Plaintiff's medical recdrdsn April

2013 through the beginning of 2017 and stated that Plaintiff's examinations “routiely s

%8SeeR. Doc. 11, p. 7.

59 Perez v. Heckler777 F.2d 298, 302 (5th Cir.1985). The ALJ’'s RFC decision can be segduny substantial
evidence even if the ALdoes not specifically discuss all the evidence that supports his oetisiod or all the
evidence that he or she rejectdehlco v. Shalala27 F.3d 160, 16354 (5th Cir. 1994).

60 Johnson v. Bower864 F.2d 340, 343 (5th Cir. 1988gggett v. Chate 67 F.3d 558, 564 (5th Cir. 1995).
61 eggetf 67 F.3d at 564.

52 Johnson 864 F.2d at 34314.

83AR p. 22.
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normal gait; station; toe, heel, and tandem walk; range of motion; reflexestiean strength;
and coordination® Although the ALJ noted that “[sJubsequent records continue to indicate
reports of pain and fatigue, with difficulty performing activities such asdsng and walking®®
the ALJ concluded:

Overall, therefore, #h medical evidence of record does indicate

some improvement with surgery and treatment, including

indications following surgery of at least 70 percent improvement in

both the claimant’'s neck and carpal tunnel symptoms. While

medical imaging has continuetd indicate some degenerative

changes and potential herniations or impact of the claimant’s nerve

root, examinations still routinely demonstrate normal gait, strength,

range of motion, reflexes, and coordination or only minimal

symptoms such as mildly recied strength or a mild lim§5.
The ALJ further explained “[ijn addition, the claimant is able to engagetivitees such as
driving, mowing the lawn, making small household repairs, completing personal dese tas
cooking simple meals, and engaging in household chores including sweeping, mopding, a
washing dishes®" For the same reasons substantial evidence exists to support the weight afforded

to the medical opinions of Drs. Callerame and Burdine, substantial evidence suppoif€Cthe R

determinatiorf®

64 AR pp. 2122. See alspAR p. 24 {Overall, however, the claimant exhibits generally normal gait; noheal,
toe, and tandem walkiormal station; full range of motion; symmetric reflexes; intact sensdtibrstrength; and
normal coordination).

S5 AR p. 25.
66 AR p. 26.
7 AR p. 26.

58 As discussed above, Plaintiff's medical records consistently recontbhposture and gaifull range of motion,

and normal muscle strength and tone. Although Plaintiff arga¢shiéit the ALJ's reliance on Dr. Scrantz’s medical
opinion was improper because Dr. Scrantz’s opinion (regarding tamypestrictions and the indication that Ptifn
could return to light work by early 2014) “did not take into account subseguigience of worsening of Plaintiff's
condition,” R. Doc. 11, p. 17, n. 5, even Dr. Burdine’s March 23, 2016 treatmatn{wherein Dr. Burdine opines
that he considersl&ntiff will never be able to do any bending and lifting or prolonged sitding that Dr. Burdine
considers Plaintiff “disabled because of the myelomalacia of the cervical spinbeeaannular tears in the lumber
spine”) reflected normal gait and statias well as normal tone, bulk, and strength in the lower extremities.. AR p
560. Per Plaintiff'sAugust 10, 2015 Adult Function Report, Plaintiff reported that he cout®fifpounds] or less

AR p. 238. This ppears to be consistent with the anooodated work Plaintiff performed from February 11, 2014
throughJanuary 1, 2015See AR p. 212 (“From 10/1/2013 to 02/10/2014, | was out of work for surgery because of
my medical condition. | returned to work on 02/11/2014 with special réstrict | couldn't work outside of the
control room. | couldn't lift more than 20 pounds, | couldn’t wear a hard lcayldn’t wear breathing equipment,
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D. The Fact that the ALJ Did Not Discuss Plaintiff's Work History is Not
Reversible Error

The ALJdiscussed Plaintiff's allegations of paand limitations (including numbness in
his legs and handmd difficulty standing or sitting for long periods of tinag)dfound that the
claimant’'s medically determinable impairmermisuld reasonably be expected to prodtive
above alleged symptoms; however, the claimant’s statements concerningribigyinpersistence,
and limiting effects of these symptoms are not entirely supported by the heddence and
other evidencen the record...” and specifically noted that “the medical evidence of record
indicates routinely minimal objective findings regarding gait, strength, amgerof motion, as
well as indications of improvement with treatment and activities not fully consisiémtthe
claimant’s alleged limitations>®

Plaintiff argues that “the ALJ was required to consider Plaintiff's strooik \wistory as
part of his credibility analysis but failed to do §8.When evaluating the intensity and persistence
of a claimant’'s symtoms, the Social Security Regulations provide that “all of the available
evidence from your medical sources and nonmedical sources” will be considactadifig
information about your prior work record” Regardless of whether this issue is framed as a
“credibility” determination or instead as a challenge to the ALJ's analysibeofihtensity,

persistence, and limiting effects” of Plaintiff's impairmeft$courts in the Fifth Circuit have

and | couldn’'t wear anything that pulled on my neck or back. | worked 02M4 2l 01/01/2015. | stoppe
working because of my medical condition.”

59 AR p. 23.

R. Doc. 11, p. 19See alspR. Doc. 11, p. 20 (“Plaintiff's lengthy and consistent work historyfactor that lends
to his credibility, but the ALJ failed to even acknowledge this fact.”).

7120 CFR§ 404.1529(c)(1) & (3).

2In March 2016, the Social Security Administratioruiss Social Security Ruling 38p, which provided guidance
regarding how the SSA evaluates “statements regarding the intensgigtqreze, and limiting effects of symptoms
in disability claims.” Soc. Sec. Admin., SSR-B®, Titles Il and XVI: Evaluation of Symptoms in Disability Claims,
2017 WL 5180304 (Oct. 25, 2017). This Ruling superseded SSRp9%hich for decades provided guidance on this
topic. Ruling 16-3p eliminated the use of the term “credibility” from the SSA’s-eedpulatory policy which braght

it in line with the longstanding regulations that did not employ the term. SSBR 62016 WL 119029, at *2. Plaintiff
recognizes the effect of SSR-36, but explains that he “will continue to use the word credibility ingbddion of
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reasoned that a claimant’'s work history is ‘but one factor to consider when tegl{m
claimant’s] symptoms /2

An “ALJ is not required to mechanically follow every guiding regulatory factor in
articulating reasons for denying claims or weighing credibilify The March 7, 2017 hearing
testimony makes clear that the ALJ was aware of Plaintiff's work histofythoughthe ALJ did
not explicitly discuss Plaintiff'svork history in the June 5, 2017 decision, failure to dcs swt
reversible error because the ALprovided sufficient reasons and cited specific evidence to
support the findingy’® that Plaintiffs “statements concerning the intensity, persistence, and
limiting effects” of hisimpairmentswere not “entirely supported by the medical evidence and
other evidence in the record i.e., the “routinely ninimal objective findings regarding gait,
strength, and range of motion as well as indications of improvement with tré@naeactivities

not fully consistent with the claimant’s alleged limitatiGi$

the brief, éce it is in common usage, but only means by using it the agency’s regunabdais of consistency and
supportability, as explained in SSR-2p.” R. Doc. 11, pp. 189, n. 6.

73 Martinez v. Berryhill 17-cv-27,2017 WL 8180457, at5 (W.D. Tex. Nov.14, 2017).

74 Clary v. Barharf 214 Fed. Appx. 47982 (5th Cir. Jan. 24, 2007) (unpubl.) (rejecting contention that Als] w
required to expressly consider each of the factors discussed in 28 @FR529(c)(3)). See alspMartinez 2017
WL 8180457, &* 5 (“no prejudice flows from an ALJ’s failure to discuss each crégilfactor.”); Wetzel v. Berryhill
5-17-cv-364, 2018 WL 4664139, atF (W.D. Tex. Sept. 28, 2018)T he Fifth Circuit, however, does not appear to
have expressly addressed whetherAdJ is required to consider a plaintdflengthy work history as bolstering
evidence of credibility. District courts in the circuit, including in this Désthave rejected imposing such a bright
line requirement on an ALY.

SAR pp. 4344 (A: “l was a senior technologist for Dow Chemical operator, yowktead operator.” Q:Mow long

did you do that kind of work?” A: “I did that kind of work for right at 20 yearsfdBe that | worked for a construction
company.”). Plaintiff’'s work history cutsagainst his argument that he was disabled as of October 1, 2013. A Work
Activity Questionnaire was completed by Plaintiff's former emploipw Chemical, on August 3, 2015 indicating
that Plaintiff needed assistance to completgdbisduties but was at 90% of other employees’ productivity and did
satisfactory workhrough January 1, 2015. AR pp. 1668. Plaintiff also testified that he received a production
bonus from Dow. AR p. 43.

76 Wetzel 2018 WL 4664139, at * 5See ale, Martinez 2017 WL 8180457, at * 6 (“Thus, even if the ALJ did not
but should have specifically considered and given weight timtPfa lengthy work history when evaluating her
credibility, this substantial evidence in the recsugports the ALJ’s dermination.”).

77 AR p. 24.
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VI.  Conclusion

The analysis alve demonstrates that Plaintiéf’'claims of reversible error are without
merit. The recordconsidered as a wholsupports the finding that the ALJ applied the proper
legal standards anthat substantial evidence supports the determination that Plaintiffnets
disabled. Accordingly, under sentence four of 42 U.S.C. 8§ 405(g), the final decision of the
Commissioner of the Social Security Administration denying the application isabitity
insurance benefitfled by plaintiff, Jesse Joseph Tullieis AFFIRMED and this action is
DISMISSED.

Signed in Baton Rouge, Louisiana, 8eptember @, 2019.

ERIN WILDER -DOOMES
UNITED STATES MAGISTRATE JUDGE
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