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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

MELISSA R. MESSENGER

CIVIL ACTION
VERSUS

NO. 18-827-JWD-EWD
BOSTON SCIENTIFIC CORPORATION

RULING AND ORDER

This matter comes before the Court Defendant Boston Scientific Corporation’s
(“Defendant” or “Boston Scientific’Motion to DismissPlaintiff's Second Amended Complaint
Pursuant to Rulé2(b)(6)(Doc.48). Plaintiff Melissa R. MessenggPlaintiff” or “Messenger”)
opposes the motion. (Do62.) Boston Scientifitias filed a reply. (Do&3.) Oral argumenis
not necessary. The Court has carefully considered the law, the facts in the @wdrthe
arguments and submissions of the parties and is prepared to rule. For the follonong,reas
Defendant’amotion isgranted

l. Relevant Factual Background
A. Introduction

The relevant factual allegations are taken from PlaintBézondAmended Complaint
(Doc. 47. They are assumed to trae for purposes of this motiomhompson v. City of Waco,
Tex, 764 F.3d 500, 563 (5th Cir. 2014) Thefactual background ialso taken from those
exhibitsattached to Defendant’s motion tHare referred to in thg]laintiff's complaint and are
central to her claifig].” Collins v. Morgan Stanley Dean Witt&24 F.3d 496, 499 (5th Cir. 2000)
(citation omitted).

On August 27, 207, Messenger was hired by Boston Scientif@w serve as an

Interventional Sales Specialist (“ISS”)rfds Interventional Cardiology Division in Louisiana.

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/lamdce/3:2018cv00827/54824/
https://docs.justia.com/cases/federal/district-courts/louisiana/lamdce/3:2018cv00827/54824/57/
https://dockets.justia.com/

(Sec.Am. Complf 3, Doc.47.) In 2011, Messenger was promoted to the position of Coronary
Sales Representative (“CSR”); and, thereafter, in 2014, she was promotedpiositien of
Therapy Consultant (“TC"XId. T 4.) At all relevant timesMessenger was classified Bpston
Scientfic as a “Field Based Interventional Sales Representative” (“FBISKH?). (

Messenger’s duties as an FBISR farsBn Scientifiancludedattending and observing
surgical proceduregld. T 5.) Plaintiff alleges “Because XRays and other radiological devices
were present and/or used during the surgical procedures being attended and/or olyserved b
FBISRs, saidBoston Scientifit employees, including Messenger, would wear heavy lead vests
and/or aprons which. .were intended to protect against the harmful effects of radiatféch.

6.) According to Plaintiff,Boston Scientific’'sFBISRs, including Messenger, would wearsthe
lead vests and/or aprons for prolonged periods of time, i.e., multiple consecutivewiules
attending and/or observing surgical procedures on behalisibB Scientific(ld. 7.)

Plaintiff alleges that

In the event that an FBISR had a physical impairment, limitation, or disability that

rendered wearing the lead vesasd/or aprons too physically strenuous or

potentially dangerougBoston Scientific] had at its disposal at all relevant times

hereto the means to accommodate said physical impairment, limitation, or disability

so that the FBISR could attend and/or obsswrgical procedures and fulfill his or

her employment duties.

(Id. 1 8.) Specifically, Plaintiff contends thaBoston Scientific‘had at its disposal at all times
relevant hereto lead shields which could be placed in operating rooms and behin&BiSiRls
could stand or sit while attending and/or observing surgical procedures and perfdning
essential tasks associated with their positiafid. T 9.)

Plaintiff further alleges that Boston Scientifiglso had at its disposal at all times relg¢van

hereto surgical control rooms in which FBISRs could stand or sit while attendirg abgérving



surgical procedures and performing the essential tasks associated wigositeans’ (1d. §10.)
According to Plaintiff, sanding and/or sitting behind those lead shields and/or in those surgical
control rooms obviated the need Boston Scientifis FBISRs to wear the cumbersome lead
vests and/or aprons while affording employees the same protection againginmadiahesests
and/or aprons(ld. T 11.) ConsequentlyPlaintiff alleges the FBISRs would be able to attend
and/or observe surgical procedures and perform their job duties despite Ipimypaiaments,
limitations, or disabilities that might preclude wearinglteel vest and/or apron.’ld()
B. Plaintiff’'s Health Problems and Leave of Absence

While working as an FBISR foBoston Scientific Messengerpurportedly began
experiencig significant back painld. § 12.) Plaintiff alleges that w or about March 20, 2016,
shenoticed a significant and acute increase in her back pain while working as%ir feBBoston
Scientific. (Id. T 13.) Despite the acute increase in her back pain, Messenger returned to work and
fulfilled her duties as an FBISR on or about March 21 and 23, 20d.6Y 14.) Thereatfter,
Messenger sought medical treatment, as her back pain was not subkiging. (

On March 28, 2016, Messenger’s doctor providedlitéra five (5) day excuse from work,
i.e., March 28 through April 4, 2016, whi€taintiff alleges that shunderstood only limited her
from wearing a lead vest and/or apron while performing her work dutaes BBISR: (Id. 1 15.)
However, thedoctor’s notdtself states hat “[t]he patient should bexcused from Work for 5
days” (Def. Ex. 1, Doc. 48-at 2 (emphasis added).)

From March 28 to April 4, 2016, Messenger continued to work on and off throughout the

week.(Sec.Am. Complf 16, Doc. 47.) During that time, Boston Scientifieeither requested a

1 This doctor’s note is referenced in and incorporated into the operativéaioim@ee Sec. Am. Comfjl15.) Itis
also central to Plaintiff Second Amended Complaartd will thus be considered by the Co@ullins, 224 F.3d at
499.



return to work release from Messenger’s treating physician nor adviseshes that she was
not permitted to work in light of the doctor’s notkl. (T 16.)

On April 7, 2016, Messenger received another work excuse from her doctor; this time for
two (2) weeks.Ifl. 117.) Again, while Messenger avers in t8econd Amended Complaihat
she believed that th@octor's noté‘only limited her from wearing a lead vest and/or apron while
performing her work dutieas an FBISRTid.), the actuahotereads as follows:

__X__May not return to work /schoolon __ 04/07/2016 — 04/21/2016
(Def. Ex. 2, Doc. 48-ait 3(emphasis added§

Plaintiff alleges that even with the work limitation imposed by her treatoogor & of
March 28, 2016 and April 2016, shevas*capable of performing and qualified to perform all
essential functions and duties of an FBISR f{Boston Scientifit with the reasonable
accommodation of a lead shield(s) and/or a surgical control”’re@diith shealleges Boston
Scientific had at its disposd5ec. Am. Compl{ 18, Doc. 47.)

Nevertheless, after being provided wRhaintiff's April 7, 2016 doctor’s note and despite
being able to accommodate the restrictions contained thddestpn Scientificpurportedly
refused to accommodate Messenger and restricted her from returning torramyf factivity or
work on behalf oBoston Sentific. (Id. 119.) Messengealleges that shenmediately notified
Boston Scientifidhat she was unaware her doctor’'s netaild be interpreted to limherfrom
returning to work in any capacigndexplained that the sole purpose of the note was to tienit
from wearing a lead vest and/or apron while performing her duties as an .HBISR20-21.)
However, despiteallegedly being able to accommodatelaintiff's physical limitations by

providing ker with a lead shield and/or surgical control ro8wmston Scientifi@dvised Messenger

2 This noteis referenced in PlaintiffSecond Amended Complaimtd central to Plaintiff's claims, so it will be
considered by the CouBee Second Amer@ompl.{ 17;Collins, 224 F.3cat 499.
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that she would not be permitted to return to work in any capacity unless and/or unthshe w
capable of wearing a lead vest and/or apron or otherwise releasetktwithout restriction(ld.
122))

Given Boston Scientifits refusal to accommodate her doctor’s restriction, Messenger
returned to her doctor on April 7, 2016 and obtainedand not¢hat permittecher to return to
work on that same day withoutsteiction. (SeeDef. Ex. 3, Doc48-4at 2)° On April 8, 2016
Messenger forwardedihrevised doctor’s note tod3ton Scientific(Sec. Am. Compl{ 24, Doc.

47.) Messengealleges

In the correspondence forwarding her revised doctor’s fBteintiff] advised

[Boston Scientificithat she was scheduled to attend a surgery on or about April 9,

2016 and that the facility at which she was going to attend said surgery was awar

of her plysical impairments and/or limitations relating to her back injury and

expressly advised that it could accommodBtaintiff’s] limitations by providing

her with a lead shield that would enable her to attend and/or observe the surgical

procedure and fulfilher duties as an FBISR.
(Id. 125.)

Plaintiff thenhad a series of exchanges with Michele DeCoux (the HR Manager), Annick
Matherne, and Scott Heul@erresponse to the receipt of Plaintiffeviseddoctor’s note (SeeDef.

Ex. 4, Doc. 485.)* OnApril 8, 2016, at 2:03 a.m., Michele DeCoux emailed Messenger thanking
her for a “followrup note” and telling her she had “a few additional questions” before Messenger
returned to work.Ifl. at 5.) DeCoux concluded the note: “Please do not return to unditkwe

speak on Monday. | will reach out to Annick and ensure that your accounts are covered Friday

and Monday.” [d. at 6.)

3 This doctor’s note is referenced in and incorporated into the operativéatoim{®ee Sec. Am. Comfil23.) Itis
also central to Plaintiff Second Amended Complaartd will thus be considered by the Co@ollins, 224 F.3d at
499,

4 These emailarereferenced in Plaintiff Second Amended Complaamtd central to Plaintiff's claims, sheywill
be considered by the Couiee SedAAmend Compl.{{ 2427; Collins, 224 F.3d at 499.
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Plaintiff responded at 2:04 a.m. in a lengthy email by first expressingpheem for the
situation and said that she could not “show up tomorrow for the 7:30 procedure” for which she
“committed months ago”lq. at 4.) Plaintiff then said:

| was completely unaware the note would limit me from ALL activity, the only
reason for the note is due to wearing lead..., which is why | jumped through hoops
today to get revised note today that | do not need to wear lead to support a case.
My doctor gave me the notes ([M]arch'2&nd today) because he knows | wear
lead and stand for hours at a time, and | have a back injury, but theresigson |

can’t work and my doctor agreed; | had no idea it would limit me from ALL work

| never would have agreed to that or given either of the notes to Annick.

(Id.) Plaintiff also said that she had an “identical note” when she first huradeob March 28,

and she “was not told this and worked on and off throughout that entire week, as well as, never
obtained or provided a Return to Work Note, and was back in the field without any menkien of t
issues which arose yesterday...this never came up... Why?"She again said had she known

any of this she “would not have agreed to work, or . . . never would have accepted either note][.]”
(Id.) Plaintiff stated:

| just wanted my manager, team, and customers to know why | was not going into
the procedure rooms, but rather watching and participating from the control room,
sitting down...I did this because | have been sick or out for medical reasons before
and encountered lack of sympathy for the limitations those events incurred.

(Id.) After expressingoncern for her customers and reputation, Plaintiff stated:

The lab knows | cannot wear lead and has arranged for me to use a shield..
The lab director and | spoke and | mentioned Annick’s communication to me,
and her response was come as BSC or comeyasirself, but be here...pointing

out she doesn’'t care about what has now become vendor drama and
distraction, her concern is that | am there, as promised, to assure equipme
succeeds and the patient is safe. PLEASE do not make me do this, any shred
of respect these customers have for me will disappear tomorrowt.is just not
right... I will do as I'm instructed, but asking please, don’'t make me cancehtéis |
in the game when | did what | was told to return to work... sorry I'm so upset.
Please respond as soon as you can because | will need to start damagecdntrol
hours.. Thanks, Michele..



Melissa

(Id. at 5 (emphasis added).)
DeCoux responded at 12:30 p.m.:
Hi Melissa,
I will work with Annick to ensure that James covers these cases.
Please provide me with the dates, times and locations.
Unfortunately | am in Sam Conaway’s staff meeting and unavailable.
I look forward to our discussion on Monday.

(Def. EX. 4, Doc. 48-5 at 3.)

On the same day at 2:07 p.m., Plaintiff responded by expressing her frustration and
concern. Id. at 2.) Plantiff told Annick that they had not spoken in a few days and that she had
refused to respond to Plaintiff's emails and texts) (Plaintiff said she was “quite frankly, [being]
forced into an involuntary LOA” when she didn’t “even have a diagnosis yet and warkled a
returned to work two weeks [before] without any of the requirements [she was|tbieifigere]
mandatory now[.]”[d.) Plaintiff said she was told she could “return to work when [she] obtain[ed]

a return to note letter from [her] docterhich [she] did” the day before and which she purported
to attach.Id.) Plaintiff then said:

| did not request a LOA or instigate any type of action to begin approval
process; in fact, | did not seek any advice, guidance, or recommendations from you
or anyBSC employee or other manager, etc ....

| am having a very hard time understanding that since satisfying the return
to work note, as stated in your email and this manual, then and only then am | clear
back to work which | did, almost immediately, but am still being told NO and
remain unable to return to work, when | am capable of fulfilling the requirements
of my job.

| am very confused why only the second time, the first note didn't limit me
from working, or have the same requirements this second one did, but regardless, |



provided a Return to Work, from my physician, and have no interest in a leave ....
In addition, | do not see in these documents where an employee (who is not even
on leave or requested it) is not cleared back to work, when they have been working
the whole time, and show proof of a medical doctor releasing them ... Am | missing
something? PLEASE help me. | am not in a position to take a leave, especially
without a diagnosis or request by me, and have no interest in that unless of an
emergncy ... | need clarification on this ASAP please because it just does not make
sense, plus, in all the literature it states you will be guided by your mafiager
requested, which | didn't...) and we have NOT discussed it once ...

(Id. at 3.) Plaintiffclosed by expressing her frustration given her dedication to the company and
the response she was receivird.)(

Thus, from tleseemails, Plaintiff alleges

Nevertheless, [Boston Scientifit maintained its refusal to accommodate

[Plaintiff]'s physical impairment and/or limitations relating to her back injury and

to permit her return to work in any capacitlydeed, despite being aware that it

could accommodatgPlaintiff’s] physical impairmenand/or limitations[Boston

Scientifid sent correspondence[laintiff] on or about April 8, 2016 ordering her

not to return to work.
(Sec. Am. Complff 26, 27, Doc. 47.)

On April 11, 2016, Plaintiff emailed DeCou& ask about her work status. (Def. Ex. 5,
Doc. 486 at 2.} Plaintiff alleges that despite being able to perform all essential functions
associated with her position with reasonable accommodation from Boston ScierdgtonB
Scientific advisederthather only available option was to apply for leave (FMLA) and that her
position would be protected if she were approved for FM{Sec.Am. Compl {128, 29, Doc.

47.) The correspondence in which DeCoux reple@laintiff's emailreadsin relevant part:

As we discussed based on your doctor’'s recommendation and the restrictions you
mentioned | recommend you apply for a leave with Aetna.

The duration of the leave can start at 5 days up to when you are able to return.

5> This email is referenced in Plaintiff$econd Amended Complaartd central to Plaintiff's claims, so it will be
considered by the CouBee SecAmend. CompH{ 28, 29Collins, 224 F.3d at 499.
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If approved the FMLA (family medical leave act) provides you job protection. The
goal is to improve your health and the intention is not to move you out of the
company.

(Def. Ex. 5, Doc. 4& at 2.)Believing based oBoston Scientifits representation that her only
option was to apply for leave, Messenger applied for FMLA in April 2016 which was atkrécis
through Aetna. Sec Am. Compl{ 30, Doc. 47.)

Although Messenger appligdr leave,“she was at all times material hereto physically
capable of performing and/or qualified to perform all essential functions aied dfitan FBISR
with reasonable accommodation frfgoston Scientifi¢” (Id. § 31.) However,Boston Scientific
refused saihiccommodationid.)

On or about May 27, 2016, Messenger’s treating doctor placed work restrictions, which
she allegesf reasonably accommodated Bgston Scientificdid not prevenherfrom performing
her duties as an FBISRd. §32) Specifically, Messenger“dreating doctor provided thghe]
could tolerateperiods of standing of up to one (1) hour with breaks of ten (10) to fifteen (15)
minutes during which she could either sit and/or change positions before standm{(adyei
33 Plaintiff contends thaBoston Scientifiavas aware of the foregoing restrictionsvay 2016.
(1d.)

Messengealleges that she “was capable of performing the essential functiormktesl
of an FBISR while remaining within the work restrictions placed upon her by héngreactor,
with the reasonable accommodation of the lead shields and/or surgical controbt¢Boston
Scientific’q disposalas she could sit and/or stand behind the shields and/or in the control rooms
while attending and/or observing surgical procedur@d. § 34.) According to Plaintiff,even

though inMay 2016 it was, without undue burden or hardship, capable of provdingith a



lead shield and/or a surgical control room that would accommodate her work ioestrenhd
physical impairments and/or limitatior8pston Scientificefused to do sold. 1 35.)

On June 21, 2016, Messenger again expressed her desire to return tm \Bodton
Scientific (Id. 1 36.) Plaintiff allegesas of June 21, 201&hewas capable of performing and
gualified to perform all essential functions and duties of an FBISR with reasacablemodation
from Boston Scientific(Id. 1 37.) Specifically, Messengéiwas capable of performing her job
duties as an FBISR so long[B®ston Scientifi¢ provided her with the reasonable accommodation
of the lead shield(s) and/surgical control room(s) at its disposdlld. 1 38.) Plaintiff further
alleges that espiteherattempt to return to work idune 2016, Bosto8cientificdid not contact
her regarding her request to return to work nor did it offer to accommodate her physica
impairments and/or limitations with the assets at its disp(idaff 39.)

In SeptembeR016, Messenger agaiontactedBostonScientificregarding her job status.
(Id. 140.) As of Septembe016,Plaintiff contends that shemained capable of performing and
qualified to perform all essential functions and duties of an FBISR with reasacablemodation
from Boston Scientific(d. 141.) Specifically, Messengémwas capable of fulfilling her job duties
as an FBISR so lorj@oston Scientifiprovided her with the lead shield(s) and/or surgical control
room(s) at its disposal(ld. 142.)

On September 27, 2016p8ton Scientifi@dvised Messenger thais a result of failing to
provide an anticipated return to work date, it was unclear whether she would e ra@ien to
work atBoston Scientifidn the future.(Id. 43.) More specifically, Scott Heuler wrote a letter
to Plaintiff stating:

You have been out of work since April 4, 2016. You have exhausted your available
leave under the Family and Medical Leave Act (FMLA) and are in the proaess fo
applying for LongTerm Disability (LTD) benefits. At this time, we have not been
provided an anticipated return to work date and it is unclear when you will be able

10



to return to work in the future. In order to meet ongoing business needs, the
Company cannot hold your position open. If you become able to return to work,
we will endeavor to place you in a comparable position within the Company for

which you are qualified.

(Def. Ex. 6, Doc. 48-7 at 2))

On September 30, 201Bpston Scientifidurther advised Messenger that she remained
employed byBoston Scientific however, her future role would depend on a return to work date.
(SecAm.Compl.| 44, Doc. 47.) In other wordsccording to Plaintiffinstead of accommodating
herphysical impairments and/or limitations with the assets readily available to ittshéheould
return to work as an FBISABoston Scientificrefused to accommodater and prohibited her
return to work. id. 1 45.)

On February 7, 2017, Messenger emailed Boston Scientific, again asking for an update on
her employment status. (Def. Ex. 7, Doc-88 As of early 2017Plaintiff asserts that she
remained capable of performing and qualified to perform all essent@idns and/or duties of
an FBISR with reasonable accommodation from Boston Scienific.f 47.) Specifically,
Plaintiff “was capable of fulfilling her job duties as an FBISR swmylas[Boston Scientifi¢
provided her with the lead shield(s) and/or surgical control room(s) at its disptkel.48.)

On February 8, 2017Michele DeCoux (the HR Manageresponded by advising
Messengethat she wasstill an employe of [Boston Sientific] with a leave stattisand that
Boston Scientifiowould consider hetemployment status oe [she hasbeen out on leave for
twelve (12) monthsApril 2017.” (Def. Ex. 7, Doc. 48 at 2.)On Februaryl4, 2017 DeCoux

further advisedlaintiff that“if [she is]not able to return to work after being out on leave for 12

6 This letter is referenced in and incorporated intoojherative complaint3ee Sec. Am. Comfjl43.) Itis also
central to Plaintiff'sSecond Amended Complaamtd will thus be considere@ollins, 224 F.3d at 499.

"These emails are referenced in Plainti8scond Amended Complaartd central to Plaintiff's claims, so it will be
considered by the CouBee SecAmend. CompH 46, 49Collins, 224 F.3d at 499.
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months[they] can start to discuss if/whgRlaintiff] may be able to return or look at exiting the
company.”(Def. Ex. 7, Doc. 48 at3.)

Thus, from this conversatioR)aintiff alleges thainstead olccommodating heyhysical
impairments and/or limitations with readily available assets so that she couldtoettork as an
FBISR,Boston Scientificontinued its pattern and/or practice of refusing to accommbdaaad
advisedherthat she must remain on leay8ec. Am. Compl{ 50, Doc. 47.)

C. Plaintiff’'s Termination

On March 21, 2017, Messenger emailed DeCoux to notifyhagrshe was scheduled for
a spine surgery on March 30, 2017, and that she would require six (6) to eight (8) waekts of
operative convalescence before commencing physical tharapgdvised that it was unclear if or
when she would be able teturn to work (Def. Ex. 8, Doc. 4® at 2)® Plaintiff's emailreads in
relevant part

My surgery is next Thursday March BGit Ochsner in New Orleans.

Facts/what | was told by surgeon yesterday:

| will be seen posbp 23 weeks following procedure on March 30. Guessing by
mid-April

| can not do anytng(sic) during that period including drive/ride in vehicle,
along with the usual no working, lifting, exercise, etetc same limitations as
all year

Depending on my post op healing determibgdurgeon in follow up appointment,
my physical therapy stadate will beprovided

Physical therapy is-82 weeks for average patients: physicaltherapy counselor
can give better recovery estimate accordmgurgeon

Surgeon still says questions about my future are "arbitrary" and can't be
accurately answeed. Back injuries depend onpatient response to surgery,
treatment plan, PT, etcand difficult to provide timeline.

Thx. M

(Def. Ex.8, Doc. 48-%at 2(emphasis addéd

8 This email is referenced in Plaintiff$econd Amended Complaartd central to Plaintiff's claims, so it will be
constered by the CourSee Sec. Amend. Confpb1;Collins, 224 F.3d at 499.
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According to Plaintiff, afteher surgery, she could perfoandwasqualified to perform
all essential functions and/or duties of an FBISR with reasonable accompnddartn Boston
Scientific (Id. 152) That is, Messengeffollowing her surgery, was capable of performing her
job duties as an FBISR so long as [Boston Scientific] provided her with the lead 3laatii(s
surgical control room(s) at its disposdld. 153.)

On April 28, 2017PDeCouxsentMessengea letterwarning hetthat her employment
with Boston Scientifiavould be terminated within fifteen (15) days if she was unable to return to
work. (Id. 154.) The letter statethe following:

The most recent medical information availaivldicatesthat you are unable [to]
return to work now or in the foreseeable future. We are in the process ofingview
your employment status and are contacting you to confirm this information.

If you are unable taeturnto work within the next fifteen (15) days, your
employment will be terminated effective May 15, 2017.ht&iwever you believe

this information isnaccurateand wish to pursue the possibility of reinstatement,
pleasecontact me at [phone mber] as soon as possible to discuss and, in any
event, no later than May 15, 2017.

If you would like to be considered foeinstatement, we will need to receive
updated medical information from your health care provider(s) supporting that you
are able taeturn to work. Boston Scientific reserves the right to verify the updated
information provided by your health care provider(s), including through a health
care professional of Boston Scientific’'s choosing as it deems appropriate.

If you are unable to ark at this time, you will continue receiving any disability
benefits for which you are eligible. Please contact me at [phone number] if you
have questions regarding this information. If you have questions in regards to
benefits, the HR Service Center dareached at [phone number].

(Def. Ex.9, Doc. 48-10°

® This letter is referenced in and incorporated into the operative comp&asatSec. Am. Comfil54.) It is also
central to Plaintiff sSecond Amended Complaamtd will thus be considere@ollins, 224 F.3d at 499.
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Based on this letter, Plaintiff alleges tiatston Scientific'did not (1) agree that it
would accommodat@Plaintiff’'s] physical impairments and/or limitations with the assets at its
disposal so that she could return to work as an FBISR; (2)[Bffntiff] an alternate position
which might accommodate her physical impairments and/or limitations; nor did it (3jaffer
extend[Plaintiff’s] leave period in light of the fact that she was only four (4) weeks into her post-
operative convalescence perio@dd. 155.)

On May 8, 2017, Messenger sent an email to DeCoux and Mattoeirmepuire whether
Boston Scientific would permit her to return to work with physical limitatigias.f 56.) That
email statesn relevant part

Thanks Michele. Can you please help me understand a few scenarios...?

1. If my doctor says | can work, but notable to do all on TC checklist (such

as wear lead and lift heavy equipment), but can work in some contributing,
capacity is return to work with limitations still an option prior to May 15?

What happens at this point, to me, my position at [Boston Scienidf exactly

if hypothetically my doctor says this...

2. Since my position has been back filled in Jacksonville, what happens if my
doctor says | can return with limitations...what happens in that scenario,
location-wise, where would [Boston Scientific] put mek-lorida or Louisiana?

3. Can | apply for other [Boston Scientific] jobs, if my doctor says | am capable
prior to being “terminated” May 15 so that | am still classified as an “internal”
[Boston Scientific] candidate?

4. Are there any [Boston Scientifippsitions in IC or ANY divisions, located in
Louisiana?

5. Is national Close the Gap position still an option for me...was headcount
approved for 20177

6. If | am “terminated” May 15, do you just send me a letter like the one |
received or is there a formaitocess that will take place? | don’t know or
understand what Severance packages are, I've never been terminated from a
company...so please pardon my ignorance of asking, but | hear about these when
employees are nefault terminated and RIFs occur.

7. Do yar recommend | seek legal counsel since as | mentioned it on last call
when | struggled to understand all of this process? On our call you didn’t
respond to me asking, but I’'m very confused and extremely concerned about
separating from the company due to only not being able to wear lead when
lead shields are provided at all facilities...?

14



(Def. Ex. 10, Doc. 48-11 at@mphasis added)'°

As of May 8, 2017, Messengalteges that sheas capable of performing and qualified to
perform all essentigunctions and/or duties of an FBISR with reasonable accommodation from
Boston Scientific. Ig. § 57.) Specifically, Messengéwas capable of performing her job duties
as an FBISR so long gBoston Scientifit accommodated her by providing the lesdeld(s)
and/or surgical control room(s) at its disposdb” {f 53.)

Messenger further inquired whetHgoston Scientifiavould consider letting her return to
work in any other position that may accommodate her physical impairments and/or limitatio
(Id. 1 59.) Ultimately, “despite[Plaintiff’s] pleas to return to work ariBoston Scientifits] ability
to accommodatgPlaintiff’s] physical impairments and/or limitations so that she could return to
work, [Boston Scientifi¢ terminated [Plaintifs] employment on May 15, 2017.Id; 1 60.)

Additionally, Plaintiff alleges that when she was first employedBbgton Scientific
Boston Sentific’s job description for FBISRs did not include physical requiremelatsY @1.)
Plaintiff claims to havenotified Boston Scientificthat its FBISR job description contained no
physical requirement; and, therefore, she should be permitted to return taldiofke2.) But
according to Plaintiff, in response to this notificatiBoston Scientific're-drafted its FBISR job
description to include a physical requireméftd. I 63.) Plaintiff further alleges thaBoston
Scientific*re-drafted its FBISR job description (1) on accounihef] physical impairment and/or
limitations and (2) in order to scremer] out of eligibility for employment as an FBISR and

employment in any altaate position with [Bston Scientifi¢” (1d.  &4.)

10 As with the other documents attached to Defendant’s mdtimemail was referenced in Plaintif8gcond
Amended Complairnd is central to her claimSee Sec. Am. Comfil] 54, 55, Doc. 4TCollins, 224 F.3d a#99.
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D. Procedural History and Plaintiff’'s Claims

On March 9, 2018laintiff filed a Charge of Discrimination with the United States Equal
Employment Opportunity Commission (“EEOC”) alleging that Boston Scientifi@wrfully
discriminated against her on account of an actual and/or perceived physical impgBeeDef.

Ex. 11, Doc. 4812 at 9.}* The EEOCthereafteissued a “Right to Sue” lettéw Plaintiffon April
11, 2018.(Sec.Am. Comply 66, Doc. 47.) Thereafteron April 27, 2018 Messenger filed the
present lawsuit(ld. § 67; Pet. for DamagesDoc. X1 at 3.) Plaintiff removed the action on
September 7, 2018\6tice of RemovaDoc. 1.)

In the SecondAmended ComplainPlaintiff assert8oston Sfientific's pattern, practice,
and/or policy of discriminatory and adverse employment decisions relativer,tavhich were
made specifically on account of her actual and/or perceived physical impgiin&ude, the
following:

a. Boston Sientific continuously prohibited Messenger from returning to work as an FBISR,;
a position for whichshewas otherwise qualifievith reasonable accommodation from
Boston Sientific;

b. Boston Sientific continuously refused to provide Messenger reasonable accommodations
at its disposal so thahecould return to work as an FBISR, a position for which Messenger
was otherwise qualifaol

c. Boston Sientific continuously denied Messenger alternate employment opportunities with
Boston S$ientific by ignoring Messenger’s requests to be considered for alternate positions
within the company, the essential functions of which she was also capable ohpegfo
and otherwise qualified to perform with reasonable accommodation by Basemtifg;

d. Boston Sientific amended its written job description for FBISR to include physical

requirements that previously did not exist in order to screen Messenger ougjfitofitgli
for the FBISR position;

11 Again, as with the other documents attached to Defendant’s motionEME Eharge was referenced in
Plaintiff's Second Amended Complaantd is central to her claimSee Sec. Am. Comfjl65, Doc. 47Collins, 224
F.3d at 499.

And while Plaintiff alleges that the Charge was filed on February 24, 2018 Belsend Amended Complaititat

is not accurate. The EEOC Charge is dated February 24, I2®48ver, it was not received by (and therefore not
filed with) the EEOC until March 9, 2018.
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e. Boston Sientific terminated Messenger on or about May 15, 2017; and
f.  Any other discriminatory and/or adverse act which may be proven at thadf thad matter.
(Sec Am. Compl{{ 85, 103, Doc. 47.)

Plaintiff brings her claimsinder(1) The Americans with Disabilities Act, 42 U.S.C. §
12101et seq (2) The Louisiana Employment Discriminatiblaw, La. Rev. StatAnn. § 23:301
et seqg.and(3) Vicarious liability (Sec. Am.Compl.|f 68-109, Doc. 47Blaintiff seeks a variety
of damages, includingast wagesuture wagesnonpecuniary damagepunitive damages, and
attorney’s fees.ld. 1 110.)

Il. Relevant Standard

“Federal pleading rules call for a ‘short and plain statement of tira slgowing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2); they do not countenance disafissal
complaint for imperfect statement of the legal theory supportingléie asserted.Johnson v.
City of Shelby, Miss135 S. Ct. 346, 346—-47 (2014) (citation omitted).

Interpreting Rule 8(a) of the Federal Rules of Civil Procedure, thtd Eircuit has
explained:

The complaint (1) on its face (2) must contain enougtué&enatter (taken as true)

(3) to raise a reasonable hope or expectation (4) that discovery will releaint

evidence of each element of a claim. “Asking for [such] plausible grounds to infer

[the element of a claindoes not impose a probability raggmentat the pleading

stage; it simply calls for enough fact to raise a reasonable expectatioistbatdy

will reveal [that the elements of the claim existed].”

Lormand v. U.S. Unwired, Inc565 F.3d 228, 257 (5th Cir. 2009) (quotBell AtlanticCorp. v.
Twombly 550 U.S. 544, 556, 127 S. Ct. 1955, 1965 (2007)).

Applying the above case law, the Western District of Louisiana has stated:

Therefore, while the court is not to give the “assumption of truth” to conclusions,
factual allegations remain sntitled. Once those factual allegations are identified,
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drawing on the court's judicial experience and common sense, the analysehisrwh

those facts, which need not be detailed or specific, allow “the court to draw the

reasonable inference that thefehdant is liable for the misconduct allegedsHcroft

v. Igbal 556 U.S. 662, 678, 129 S. Ct. 1937, 1949 (200%ypmbly 55[0] U.S. at 556.

This analysis is not substantively different from that set fortboimand supra nor

does this jurisprudence foreclose the option that discovery must be undertaken in order

to raise relevant information to support an element of the claim. The standard, under

the specific language of Fed. R. Civ. P. 8(a)(2), remains that the defendgineihe

adequate notice dhe claim and the grounds upon which it is based. The standard is

met by the “reasonable inference” the court must make that, with or withoutelgcov

the facts set forth a plausible claim for relief under a particular theorygiriavided

that theras a “reasonable expectation” that “discovery will reveal relevant evidence of

each element of the claim.brmand 565 F.3d at 257fwombly 55[0] U.S. at 556.
Diamond Servs. Corp. v. Oceanograf&aA. DeC.V., No. 1600177, 2011 WL 938785, at *3
(W.D. La. Feb. 9, 2011) (citation omitted).

In deciding a Rule 12(b)(6) motion, all welleaded facts are taken as true and viewed in
the light most favorable to the plaintifhompson v. City of Waco, TeX64 F.3d 500, 5623
(5th Cir. 2014). The task df¢ Court is not to decide if the plaintiff will eventually be successful,
but to determine if a “legally cognizable claim” has been asselttkdt 503.

II. Discussion
A. Parties’ Arguments
1. Defendant’s Memorandum in Support (Doc48-1)

Defendant moves to dismiss three claims: (1) discrimmgatischarge based on an actual
or perceived disability in violation ofhe ADA and LEDL; (2) failure to make reasonable
accommodations in violation ¢fie ADA and LEDL;and (3)vicarious liability.

With respect to the ADA and LEDL claimBefendantfirst argues thamostof Plaintiff's
claims are timéarred. As to the remaining claimfefendant contends thRtaintiff was not a

“qualified individualwith a disability under the ADA That is, she was not able to perform the

essential functions of the job despite her disability or show that a reasonebienaodation
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would enable her to perform the essential functions of the job. Plaintiff advised Defeddiang
her period of longerm disability that she could not work, and she did not provide any medical
updates about if/when she could return to wdblefendant relies on Fifth Circuit case law where
plaintiffs’ ADA claims were dismisseldecause they were not medically cleared to wloekefore
not considered “qualified individualwith a disability under the ADA Further,Defendant
asserts thathe accommodation Plaintiff suggested (indefinite leave) was not a reasonable
accommodatiomas a matter of law. Lastly, Defendant arguestti@vicarious liability claim fails
because Plaintiff has not pled a toor made anwllegations of tortious conduct.

2. Plaintiff's Opposition (Doc. 52)

Plaintiff responds that her ADA and LERIaims are not timdarred under the continuing
violation doctrinebecause there was a continuing pattern or policy of numerous identical, similar,
or related adverse employment decisions on account of her actual or pereeiiahs. She
alleges thathe discrimination began in April 2016 and continued until her termination in May
2017. During that time, Plaintiff asserts she was qualified at all times and cofddméhe
essential functions of her job with a reasonable accommodation of a lead shieldsangical
control room. Plaintiff then urges that the Court consider only the four corners ohémeled
complaint and not Defendant’s other exhibits.

As to the qualification issue, Plaintifissertsthat Defendant had lead shields and/or
surgcal control rooms available that Plaintiff could have used and that would hianweagid the
need for lead vests and aprons. As to the continuous pattern or policy of discriminatrdiff Pl
maintains that(1) she wascontinually denied the opportupito work, (2) continuously denied
reasonable accommodations, (3) continuddigied alternate working opportunitié$) Defendant

amended the job description to have certain physical requirements Plaintiff couleetptnd
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(5) Plaintiff was terminated. To the tin@redclaim, Plaintiff relies on the continuing violation
doctrine and cites the above actions taken by Defebalahbw why her claims remaagctionable.
Plaintiff again urges th@efendant’sexhibits should not be considered but argues that, if they are,
they require further discovery. Plaintiff then argues that xméogs, particularly the April 28,
2017letter andthe May 8, 201&mail,raise certain questions that are best left forstmamary
judgment phase. Plaintiff also contends that she was not seeking “indefinite besgivather was
entitled to the reasonable accommodation of lead shields and/or surgical cmortrslthat were
at Defendant’s disposal. Lastly, Plaintiff arghes claim for vicarious liability lies with the ADA,
and therefore it is cognizable.

3. Defendant’s Reply (Doc53)

Defendant responds:

The law is clear that based on these facts, Messenger was not a “qualified individual
with a disability” at théime of her discharge and that Boston Scientific Corporation
(“BSC”) was well within its legal rights to terminate her employment when she
remained medically unable to return to work for more than one year and could not
identify when she might be clearedreturn to work, if ever.

(Doc. 53 a2.) First, Defendant argues thdte Court must consider documents referenced in the
Second Amendéclomplaintand central to Plaintiff's claims, so the Court should reject Plaintiff's
effort to ignore these documents. Secdefendant contendbese documents directly contradict
the conclusory allegations made in Plaintiff's complaiagarding the availability of the
accommodations. Rather, the doctor’s notes show that Plaintiff submitted two notesgeqat

she be “out of work”; that Plaintiff went on short term disability leave; that sheamelong term
disability leave and was unable to provide Defendant with her anticipated rewirarmththat she
sent an email shortly before termination saying that she could not work for six toveegjtg and

she could not answer questions on when she could return to work. Third, according to Defendant
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the Fifth Circuit cases are not distinguishable; while they involved summary judgmenthtvey s
that, as a matter of law, an employee who is physically unable to return to wodsdetaa
medical condition is not a “qualified individual” under the ADA or LEDEourth,Defendant
asserts thahe continuing violation doctrine fails becauseMa@ssenger’s claimsvolve different
types of discrimination (disability discrimination v. failure to accommodate)th@events are
infrequent, as Defendant accommoda®dintiff for a year before terminating her; and (c) the
events are separated by several intervening events, including Plainti§*telom disability, her
back surgery, and her saying that she could not return to work. ,LRsfndant argues that
Plantiff cannot recover for vicarious liability independent of her ADA and LEdinot.
B. ADA and LEDL Claims
1. Prescription

Preliminary, the Court agrees with Defendant that many of Plaintiff's ADA L&l
claims are timéarred. Underthe ADA, “a plaintiff must file a charge of discrimination within
300 days of the alleged discriminatory a¢iérrison v. Estes Express Linesll F. App'x 261,
264 (5th Cir. 2006fper curiam)citing 42 U.S.C. § 20008(e)(1));see alsdNabors v. Metro. Life
Ins. Co, No. 12827, 2012 WL 2457694, at *3 (W.D. La. May 30, 2012)report and
recommendation adopteio. 12-827, 2012 WL 2427169 (W.D. La. June 26, 2012).

Here, Plaintiff filed her EEOC charge duarch 9, 2018.(SeeDef. Ex. 11, Doc. 482 at
9.)*2 Thus, any act of disability discriminatimtcurring before May 3, 2017, (300 days before
her EEOCcharge was filedjs time-barred under the ADA. This is all of Defendant’s alleged

misconduct, other than the May 15, 2017, termination.

12 Again, while Plaintiff alleges that the Charge was filed on February 24, 2018 8eltend Amended Complaint
it was not received by (and therefore not filed with) the EEOC until Mar2f 18.
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Similarly, the LEDL has a ongear prescriptive period. La. Rev. Stat. 23:303(Bgllow
v. Bd. of Sup'rs of Louisiana State Univ. & Agr. & Mech. COIL3 F. Supp. 2d 279, 289 (E.D.
La. 2012),aff'd in part sub nom. Bellow v. LeBlarig50 F. App'x 181 (5th Cir. 20L,3\abors
2012 WL 2457694, at *&iting La. R.S. 23:303(D)). This period “begins to run on the date that
the discrimination occursNabors 2012 WL 2457694, at *Zee alsd@ellow, 913 F. Supp. at 289
(“Prescription under the statute commences on the day that the terminatioea&rurfT]his
oneyear period shall be suspended during the pendency of any administrative review o
investigation of the claim conducted by the federal Equal Employment Oppypi@ommission
or the Louisiana Commission on Human Rights.” La. Rev. Stat. 23:303(D). “No suspension
authorizd pursuant to this Subsection of this-gear prescriptive period shall last longer than
six months. Id. “Therefore, the total amount of time that a plaintiff has to bring a claim under
Louisiana Revised Statute 23:322 is eighteen monBwldw, 913 F. Sup. 2d at 289see also
Nabors 2012 WL 2457694, at *3 (“Consequently, the LEDL requires a plaintiff to file suit on his
discrimination claim no later than eighteen months after the occurrence fdahmibgsis for the
claim.” (citations omittey).

“Under Louisiana law, prescription statutes are strictly construedsagmaescription and
in favor of the claim sought to be extinguished; thus, a construction that favors magntaini
action rather than barring it should usually be adoptdhbors 2012 WL 2457694, at *4
(citations and quotations omittedOrdinarily, the burden of proof is on the party pleading
prescription; however, when the plaintiff's petition has clearly prescribed tacd, as here, the
burden shifts to the plaintiff to prove that prescription has been suspended or interrapted.”

(citations and quotations omitted).

22



Again, Plaintiffallegedlyfiled her EEOC complaint on March 9, 2018 (Def. Ex. 11, Doc.
48-12 at 9, and she filed suit on April 27, 201Bdt.for Damages Doc. 11 at 3) Thus, the time
between these two dates (which does not exceed six months) is exSeeed. Rev. Stat.
23:303(D). Thus, all acts occurring befdarch 9 2017 (one year before the EEOC charge was
filed, which is again,essentially all acts other than her termingtiare timebarred under the
LEDL. SincetheSecondAmended Complaim$ prescribed on its face, Plaintiff had the burden of
proving that any such claims were not prescribed, and she has failed to do so.

2. Continuing Violation Doctrine

Again, undethe ADA, “a plaintiff must file a charge of discrimination within 300 days of
the alleged discriminatory actfarrison, 211 F. App'x at 264. Because Plaintiffs EEOC charge
was filed onMarch 9, 2018 (Def. Ex. 11, Doc. 42 at 9),anyclaim of disability discrmination
or failure to accommodat&curring beforéMay 13, 2017(300 days before her EEOC charge was
filed) would betime-barred. To save these claims, Plaintiff would have to use the continuing
violation doctrine and argue thilaértermination keepshese clairs from being prescribed. But
thisargument fails for several reasons.

“Under the continuing violation doctrine, a plaintiff is relieved of establishing that a
the alleged discriminatory conduct occurred within the actionable period if tinéifplean show
a series of related acts, one or more of which falls within the limitations geiHedson v. Bell
Helicopter Textron, In¢.128 F. App'x 387, 391 (5th Cir. 200@)er curiam)(citing Felton v.
Polles 315 F.3d 470, 487 (5th Ci2002)). The Supreme Court has clarified, however, that
discrete discriminatory acts are not actionable if time barred, even wheartheelated to acts
complained of in timely filed chargédd. (citing Nat'l R.R. Passenger Corp. v. Morg&36 U.S.

101, 113, 122 SCt. 2061, 153 LEd.2d 106 (2002) Further, a the Eastern District has explained:
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There are several limits on the applicability of the continuing violations doctrine
including

(1) the plaintiff must demonstrate that the separate aetekated; (2) the
violation must be continuing; intervening action by the employer, among
other things, will sever the acts that preceded it from those subsequent to it;
and (3) the doctrine may be tempered by the court's equitable powers, which
must be rercised to honor Title VII's remediapurpose without negating

the particular purpose of the filing requirement.”

Notariano v. Tangipahoa Par. Sch. .Ba66 F. Supp. 3d 919, 924 (E.D. La. 20t&¢ponsideration
denied No. CV 1617832, 2018 WL 1172959 (E.D. La. Mar. 6, 20{@)otingHeath v. Bd. of
Supervisors for the Southern Uni850 F.3d 731, 8(5th Cir. 2017)as revisedMar. 13, 2017)
Here, the Court finds that the continuing violation doctrine is inajblie to most of
Plaintiff's claims First, evenif the actions were relateB|aintiff alleges the kind of discretets
which arenot contemplated by the continuing violation doctrirgeeHenson 128 F. App’x at
391 (inding that alleged failures to accommodate weliscrete acts” that “do not qualify under
the continuingviolation exception to the ADA’s actionable period restriction&grald v. Univ.
of S. Miss No. 12147, 2014 WL 172113, at *& n.4 (S.D. Miss. Jan. 15, 2014gtating,“The
Fifth Circuit has held that the failure to accommodate a disability constitutesrateliact that
must be timely brought before the EEOC in order for a claimant to obtain reliefthed&DA,”
(citing Henson 128 F. App’x at 39), and noting that “numerous other federal authorities are in
accord’ (citations omitted))fFraga v. Alamo Cmty. Coll. DistNo. 07-930, 2009 WL 10699730,
at *2 (W.D. Tex. Nov. 10, 2009)'Here, Fraga's allegations all arise from discrete -a€tisis
March 2006 job transfer and the District's alleged failure to accommiodatelking impairment
following this transfer. These discrete acts are not properly charactesiz a‘continuing
violation.” [Henson 128 F.App’x. at 391]. Accordingly, Fraga's claims arising from his March

2006 job transfer are tirAgarred?); see also Detrick v. H & E Mach., In@34 F. Supp. 63, 68

24



(W.D.N.Y. 1996) ("I reject [plaintiff's] argument that her ‘termination stibbe considered the
final andculminating act in the chain of hostile acts which createdhbstile workplacé’ . . .
‘[I]f every termination were considered the final act in a series of baatils, no hostile workplace
claim in which the plaintiff was also terminated would ever be-twareed.” ” (citingWhite v.
Arab Banking Corp.1996 WL 191727 (S.D.N.Y. 1996)).

Second, the Court agrees with Defendants that there are several interveningveignts
separate the timely event (termination) from the other events. These itt@udrintiff’'s back
surgery(March 30, 2017and heMarch 21, 2017, emaditating that she could not return to work
(Def. Ex. 8, Doc. 48 at 2.) For thesereasos, the Court will focus solely on the Plaintiff's
termination for her ADA and LEDLlaims.

3. Relevant Standard

“‘The ADA prohibits an employer from “discriminat[ing] against a qualifiadividual
on the basis of disability,” by, among other things, terminating an individual’'s gmeid.’ ”
Moss v. Harris Cty. Constable Precinct Q881 F.3d 413, 417 (5th Cir. 2017) (quotibglaval
v. PTech Dirilling Tubulars, L.L.C.824 F.3d 476, 479 (5th Cir. 2016) (alteration in original)
(quoting 42 U.S.C. § 12112(a))).To establish a prima facie discrimination claim under the ADA,
a plaintiff must prove: (1) that he has a disability; (2) that he was qualified for the job; [and] (3)
that he was subject to an adverse employment decision on account of his disatlityquoting
E.E.O.C. v. LHC Grp., Inc773 F.3d 688, 697 (5th Cir. 2014) (alteration in original)).

“The ADA also'requires an employer to makeeasonable accommodations to the known
physical or mental limitations of an otherwise qualified individual with a disability”” " Id.
(quotingDelaval 824 F.3d at 481 (quoting 42 U.S.C. 8 12112(b)(5)(A)Y)o prevail on a failure

to-accommodate claim, the plaintiff must shogl) [he] is a*“qualified individual with a
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disability;” (2) the disability and its consequential limitations wéteown” by the covered
employer and (3) the employer failed to makeeasonable accommodatidner such known
limitations. ” Id. (quotingFeist v. Louisiana, Dep't of Justice, Office of the Atty. G&0 F.3d
450, 452 (5th Cir. 2013)

Additionally, “the Louisiana Employment Discrimination statute is essentially patter
after the ADA[.]” Mincey v. Dow Chem. Co217 F. Supp. 2d 737, 742 (M.D. La. 2002).
Consequently, “the result of this Court's analysis under either statute mesisardyg, be the
same.”ld.

Thus, for both types of ADA claimsand for claims under the LEDLPIlaintiff must
demonstrate that she was “qualified'A plaintiff can establish that he ‘igualified by showing
that*either (1) [he] could perform the essential functions of the job in spite of jaaditity, or
‘(2) that a reasonable accommodation of [his] disability would have enabled ghpejform the
essential functions of the joB. Moss 851 F.3d at 417-18 (quotihdiC Grp., 773 F.3d at 697).

“The term essential functions means the fundamental job duties of the employment posi
the individual with a disability holds or desires. The téessential functionngloes not include the

marginal functions of the position.” 29 C.F.R. § 1630)@L).13

B Under the ADA’s implementing regulations:

(2) A job function may be considered essential for any of several reasdodjng but not limited
to the following:

(i) The function may be essential because the reason the position eddgteiform thatunction;

(i) The function may be essential because of the limited number of esggl@vailable among
whom the performance of that job function can be distributed; and/or

(iii) The function may be highly specialized so that the incumbent indkigign is hired for his or
her expertise or ability to perform the particular function.

29 C.F.R. 8 1630.2(n)(2). The regulations further provide:
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Under the ADA, ft]he term'reasonable accommodatianay include—"

(A) making existing facilities used by employees readily accessible to abteus
by individuals with disabilities; and

(B) job restructuring, paitime or modified work schedules, re@gssnent to a
vacant position, acquisition or modification of equipment or devices, appropriate
adjustment or modifications of examinations, training materials or policies, the
provision of qualified readers or interpreters, and other similar accommodations
individuals with disabilities.

42 U.S.C. 8§ 12111(9) Under the ADA’simplementingregulations,the term “reasonable
accommodatichis defined as:

(i) Modifications or adjustments to a job application process that enable feguali
applicant with a disability to be considered for the position such qualifieccappli
desires; or

(i) Modifications or adjustments to the work environment, or to the manner or
circumstances under which the position held or desired is customarily pedform
that enable an individual with a disability who is qualified to perform the essential
functions of that position; or

(iif) Modifications or adjustments that enable a covered entity's employee with a
disability to enjoy equal benefits apdvileges of employment as are enjoyed by
its other similarly situated employees without disabilities.

29 C.F.R. § 1630(B)(1).
Case law provides further guidance on reasonable accommodations. “ ‘“The ADA provides

a right to reasonablgccommodation, not to the employgereferred accommodation. Griffin

v. United Parcel Serv., Inc661 F.3d 216, 224 (5th Cir. 2011) (quotkge.O.C. v. Agro Distrib.

Evidence of whether a particular function is essential includes, buttifinmted to: (i) The
employer's judment as to which functions are essential; (i) Written job descriptionsagep
before advertising or interviewing applicants for the job; (iii) Th@ant of time spent on the job
performing the function; (iv) The consequences of not requiring the ireninb perform the
function; (v) The terms of a collective bargaining agreemeii}; Tlwve work experience of past
incumbents in the job; and/or (vii) The current work experience of inentahin similar jobs.

Id. § 1630.2(n)(3).
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555 F.3d 462, 471 (5th Cir. 2009)Again, “reassignment to a different job may deeasonable
accommodation, but ‘[t]he plaintiff bears the burden of proving that an available positits e
that he was qualified for and could, with reasonable accommodations, perfioss"851 F.3d
at418(quotingJenkins v. Cleco Power, LL.@87F.3d 309, 315 (5th Cir. 2007pee also Foreman

v. Babcock & Wilcox Cp.117 F.3d 800, 810 (5th Cir. 1997) (“For the accommodation of a
reassignment to be reasonable, it is clear that a position must first exist awhbe"y. Critical

to this ruling “ ‘[t]ime off, whether paid or unpaid, can be a reasonable accommodation, but an
employer is not required to provide a disabled employee with indefinite leaMes$ 851 F.3d
at418(quotingDelaval 824 F.3d at 481)he question is not whethem employee igjualified
for herjob before taking leave; “instead the question is whetttez [s]qualified at the time of
[hel] termination.”See id(citing Amsel v. Tex. Water Dev. Bd64 F. App’x 395, 400 (5th Cir.
2012)).
4. Analysis

The sole questiopresented by this motion is wheth@hen construing the allegations of
the SecondAmended Complairdnd Defendant’s exhibits in a light most favorable to Plaintiff,
there were “any available reasonable accommodations that would have errdaiefiff[ to
perform the essential functions of [her] joMbss 851 F.3d at 419. That isn the facts alleged,
was Plaintiff qualified for her job under the ADA at the time of her terminatiosRort, the Court
finds that she was not.

The Court bekves that this motioturns on Plaintiff's March 21, 2017, and May 8, 2017,
emails. (Def. Ex8, Doc.48-9at 2;Def. Ex. 10, Doc. 481 at 2.)Again, in the first email, when

Plaintiff informs Defendant of her surgeishe specifically states that, during her psiperiod:

“l can not do anytng (sic) during that period including drive/ride in vehicle, aldthgtie usual
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no working, lifting, exercise, etc etc same limitations as all[jjegDef. Ex. 8, Doc. 4® at2.)

After discussing her-82 weeks of physical therapy, she said: “Surgeon still says questions about
my future are'arbitrary and can't be accurately answered. Back injuries depend on patient
response to surgery, treatment plan, PT, etc and difficydtovide timelin€. (Id.) Following
Defendant’s email that she must return to work or face termination, Plaintibinesg(in relevant

part):

1. If my doctor says | can work, but not able to do all on TC checklist (such as
wear lead and litheavy equipment), but can work in some contributing, capacity
is return to work with limitations still an option prior to May 15? What happens at
this point, to me, my position at [Boston Scientific] exactly if hypothetically my
doctor says this...

2. Since my position has been back filled in Jacksonville, what happens if my
doctor says | can return with limitations...what happens in that scenarioplocati
wise, where would [Boston Scientific] put me, Florida or Louisiana?

7. Do you recommend | seek légaunsel since as | mentioned it on last call

when | struggled to understand all of this process? On our call you didn’t respond
to me asking, but I'm very confused and extremely concerned about segparati
from the company due to only not being able tamlead when lead shields are
provided at all facilities...?

(Def. Ex. 10, Doc. 48-11 at 2.)

Reading thesemails togetheand apart from the conclusory allegations of 8sond
Amended Complainthe Court finds thabefendant has the stronger positiBaen construing the
facts in a light most favorable to the Plaintiff, seessentially requestingvo accommodations:
the shieldand an indefinite period of leave so that she could get to the point of usiAgdtin,

“ ‘[tlime off, whether paid or unpaid, can be a reasonable accommodation, but an emptmyer is
required to provide a disabled employee with indefinite leavigldss 851 F.3d a#18(quoting

Delaval 824 F.3d at 481). Plaintiff's Mar@i,2017 email clearlgtates that no predictia@ould
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be made for her recovery, amgr May 8, 2017 email only speaks of returning to work in
hypotheticals.

Without more, Plaintiff has failed to allege that there was a reasonable acdationdhat
would allow her to return workt the present, at a specified date, or in the immediate future;
consequentlyshe was not qualified for her job under the AD®ee Moss851 F.3d at 419
(“Although taking leave that is limited in duration may be a reasonabteracodation to enable
an employee to perform the essential functions of the job upon return, taking leave without a
specified date to return or, in this case, with the intent of never returning is eas@able
accommodation.{citing Delaval 824 F.3d at 481Rogers v. Int'l Marine Terminals, Ind7 F.3d
755, 75960 (5th Cir. 1996)(“[R]easonable accommation is by its terms . . . that which
presently, or in the immediate future, enables the employee to perform thea¢$sections of
the job in question. . . [R]easonable accommodation does not require [an employer] to wait
indefinitely for [the empdyee's] medical conditions to be correctegfhphasis omittedjgoting
Myers v. Hose50 F.3d 278, 283 (4th Cit995)))) Crews v. Dow Chem. CA87 F. App'x 410,
412 (5th Cir. 2008) (per curiam) (finding that plaintiff was “not a ‘qualifiedividual with a
disability under the ADA’ because “[a]ccording to her own physician, [plaird#fjnot return to
work in the foreseeable future. Thus, [plaintiff] cannot perform the essentisbiusof her job,
with or without reasonable accommodati); Mincey, 217 F. Supp. 2dt 743 (“the Court finds
that plaintiff's inability to report to work on a regular basis rendered herait@lgerform the
essentiafunctions of her position and, therefore, that she was not a qualified individual under the

ADA"). Accordingly, Plaintiffsnon{prescribedADA and LEDL claims must beismissed
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C. Vicarious Liability

In short, Plaintiff has no independent claim for vicarious liability under stdéeleral law.
Louisiana courts and federal courts applying Louisiana law have routinely |dokkedleral
jurisprudence to interpret Louisiana employment discriminaticiitssa E.g., Nichols v. Lewis
Grocer, 138 F.3d 563, 566 (5th Cit998);Fishel v. Farley No. 93480, 1994 WL 90325, at *2
(E.D. La. Mar. 16, 1994)King v. Phelps Dunbar, L.L.P743 So.2d 181, 187 (L4999). Under
Title VII, an “employer” includes any “person engaged in an industry affgcbmmerce. . and
any agent of such a person.” 42 U.S.C. § 2000€(ys circuit has held that there is no individual
liability for employees under Title VIGee Indest v. Freeman Decorating, 1164 F.3d 258, 262
(5th Cir. 1999); Grant v. Lone Star Co21 F.3d 649, 652 (5th Cid994). While Title VII's
definition of the term employer includes “any agent” of an employer, Corg@sgpose was
merely to imprt respondeat superioliability into Title VII. See Indest164 F.3d 258 at 262,
Grant, 21 F.3d 649 at 652 (citingiller v. Maxwell's Int'l, Inc.991 F.2d 583, 587 (9th Cit993)).
The same reasoning applies to the AD@eeThompson v. City of Arlington, Te838 F. Supp.
1137, 1151 (N.D. Tex. 1993dismissing claims against individual defendants because they did
not fall under the definition of “employer” under the ADAlgnkins v. Bd. of Educ. of Houston
Indep. Sch. Dist.937 F. Supp. 608, 613 (S.D. Tex. 199&)\pplying this rationale[from
Thompsonand Granf] to Jenkins's claims against the individual defendants in this case, it is
apparent that they may not be held personally liable under the ADA because they dowvitbiriall
the statudry definition of an employer.”).

Accordingly, there is no claim against individual employees under the.AD¥s

demonstrated aboveRlaintiff's claim for vicarious liability is misguided, as the very purpose of
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the ADA andLEDL is to impose liability oremployers when their agents and employees engage
in discriminatory conduct. Accordingl®laintiff's vicarious liabilityclaim is dismissed.
D. Leave to Amend
Lastly, the Court must address whether it will grant leave to amend the opevatpiaint
to cure the above deficiencies.
Federal Rules of Civil Procedure 15(a) “requires the trial court to geame Ilto amend
freely,” further “the language of this rule evinces a bias in favor of gramavglto amendJones
v. Robinson Prop. Grp.,.B., 427 F.3d 987, 994 (5th Cir. 2005) (internal citations omitted).
However, flleave to amend is in no way automatic, but the district court must possess a
‘substantihreason’ to deny a party's request for leave to amédrlicci Sports, L.L.C. v. Nat'l
Collegiate Athletic Ass')n751 F.3d 368, 378 (5th Cir. 2014) (citidgnes 427 F.3d at 994). The
Fifth Circuit further described the district courts’ discretion onation to amend as follows:
The district court is entrusted with the discretion to grant or deny a motion to amend
and may consider a variety of factors including “undue delay, bad faith or dilator
motive on the part of the movant, repeated failuresure deficiencies by
amendments previously allowed, undue prejudice to the opposing party . . . , and
futility of the amendment.Jones 427 F.3d at 994. (citation omitted). “In light of
the presumption in favor of allowing pleading amendments, courtpudads
routinely hold that a district court's failure to provide an adequate exiolariat
support its denial of leave to amend justifies reverbédyeaux v. La. Health Serv.
& Indent. Co, 376 F.3d 420, 426 (5th Cir. 2004) (citation omitted). Howenvben
the justification for the denial is “readily apparent,” a failure to explain “is
unfortunate but not fatal to affirmance if the record reflects ample and obvious
grounds for denying leave to amend.” (citation and internal quotation marks
omitted).
Id., 751 F.3d at 378.

In addition, the Fifth Circuit has made clear that “denying a motion to amerat en

abuse of discretion if allowing an amendment would be futite (titing Boggs v. Miss.331 F.3d
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499, 508 (5th Cir. 2003)). An amendment would be deemed futile “if it would fail to survive a
Rule 12(b)(6) motion.1d.

Applying tis standard, the Court wilhot allow Plaintiff's an additional amendment.
AlthoughPlaintiff did not formally request leave to amend, she has already amepdgzktative
complaint once in response to a motion to disnaisdas stated above, “repeated failures to cure
deficiencies by amendments previously allowed” is a factor to cenaiden granting or denying
leave to amend, as is undue deldgrucci Sports 751 F.3d at 378 (citation omitted). The Court
finds that these factors weigh in favaf denying leave to amend.

More importantly, however, the Court finds that any amendment would be ftge.
discussed above, most of Plaintiff's claims have prescribed as a mattew, aiind Boston
Scientific’'semails conclusively establish that Plaintiff was not qualified to perform thatedse
functions of her job under the ADA and LERIL the time of her terminationFurther, Plaintiff
has no claim under state or federal law for vicarious liabilfgr theseadditional reasas) the
Court will deny Plaintiff leave to amend and dismhesclaims with prejudice.

IV.  Conclusion

Accordingly,

IT IS ORDERED that Defendant Boston Scientific Corporation’s Motion to Dismiss
Pursuant to Rule 12(b)(6[Doc. 48) is GRANTED, and all claims by PlaintifMelissa R.
MessengeagainstDefendanBoston ScientifiareDISMISSED WITH PREJUDICE.

Signed in Baton Rouge, Louisiana, on January 6, 2020.

A

JUDGE JOHN W. deGRAVELLES
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
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