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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA
LATISHA E. DAVIS CIVIL ACTION
VERSUS
NO. 18-993-JWD-EWD
STAE BANK AND TRUST
COMPANY

RULING AND ORDER

Before thecourt is a Motion for Summary Judgméfi#otion”) filed by defendantState
Bank and Trust ComparfyDefendant”)! Latisha Davig“Plaintiff’), who is representing herself,
has filed anopposition memorandufand Defendant has filed mply memoranduni. Oral
argument is not necessary. Having carefully considered the law, the facts inotfte a&xc the
arguments and submissions of the parties, the Court fuiatiBlaintiff fails to provide sufficient
evidence to create a genuine issue of material fact hertd@itle VIl race discrimination and
retaliation claims Accordingly, Defendant’'s Motiomvill be granted in its entirety, andll of
Plaintiff's claims dismissed with prejudice.
l. BACKGROUND

A. Preliminary Note

Preliminarily,it should be noted tha&jthoughPlaintiff is representing herseh “court is
not required to search for or try to create causes of actions or find rnaterées of fact fopro se

plaintiffs.”4 Indeed, “apro selitigant is not‘exempt. . .from compliance with the relevant rale

!R. Doc. 24.
2R. Doc. 26.
3R. Doc. 27.
41d.
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of procedural and substantive [&%A pro se litigant is not entitled to greater rights than would be
a litigant represented by a lawyérFinally, “[e]ven pro sditigants may not oppose summary
judgment motionsvith unsworn material ”
Almost all the factsn this section are taken from Defendanbtatement of Uncontested
Fact$ for several reasongirst, the only competent summary judgmeidence came from
Defendant. Kither Plaintiffs original complaint nor her memorandunoppositiorto the Motion
wassworn or verified under 28 U.S.C. 84K/ Likewise, Plaintiff did not file aproperstatement
of contested facts, in violation of Local Civil Rule 56{dccordingly, Defendant’s Stament of
Undisputed Material Facare deemed admitted under Local Civil Rule 56(f) because they are
properly supported by record citatiofs.
Secondall Plaintiff s exhibits areinauthenticated documents. As this Court has stated:
“To be considered by the courtiocuments must be authenticated by and
attached to an affidavit that meets the requirements of Rule 56(e) and the

affiant must be a person through whom the exhibits could be admitted into
evidencé€. ... A document which lacks a proper foundation to authenticate

5 NCO Financial Systems, Inc. v. Harpelorsley, No. 074247, 2008 WL 2277843, at *3 (E.D. La. May 29, 2008)
(quotingBirl v. Estelle 660 F.2d 592, 593 (5@ir.1981)).

61d. (citing Birl, 660 F.2d at 593).
"Turner v. Baird 707 Fed App’'x. 290, 291 (5th Cir. 2017pér curian).
8R. Doc. 241.

9 In addition to supporting memoranda, Local Civil Rule 56 requires a Motion for Syminegment to “be
accompanied by a separate, short, and concise statement of the material facts” thatriheantends are undisputed.
Likewise, a party opposing summary judgment must also include, along with its oppositeepdrate, short and
concise statement of the material facts as to which the opponent contendsiiiera genuine issue to be tried.”
Local Civil Rule 56. Here, Defendant filed a Statement/nflisputed Fact. R. Doc. 24 While Plaintiff filed her

own Statement of Facts, Plaint#fstatement does not comply with Local Civil Rule 56(c) because it does not “admit,
deny or qualify the facts by reference to each numbered paragraph of the partjtegstatement of material facts.”
Nor does it comply in full with LocaCivil Rule56(f), which requires “assertion[s] of fact set forth in a statement of
material facts [to] be followed by a citation to the specific page or patagfagentified record material supporting

the assertion

101 ocal Civil 56(f) states, “Facts contained in support or opposing statementefahtacts, if supported by record
citations as required by this rule, shall be deemed admitted unless propedyexatt. An asertion of fact set forth
in a statement of material facts shall be followed by a citation to the speage or paragraph of identified record
material supporting the assertion. The court may disregard any statemecttrdtfsupported by a specifitation

to record material properly considered on summary judgment.”



it cannot be used to support a motion for summary judgmigiat. Roach
Studios, Inc. v. Richard Feiner and Co., [r896 F.2d 1542 (9th Cir. 1989).
See also Martin v. John W. Stone Oil Distributor, 849 F.2d 547 {h
Cir. 1987) (“Unsworn documents aranot appropriate for consideration
[on motion for summary judgment]"Moffett v. Jones Count009 WL
1515119 (S.D. Miss., June 1, 2009) (“The records are not certified ... nor
sworn in any way, thus they are inadnb$s’); Rizzuto v. Allstate Ins. Co.
2009 WL 1158677 (E.D. La. Apr27, 2009) (same); 10A Charles Alan
Wright, et al. Federal Practice & Procedurg 2722 (3rd ed. 1998}.
Although Plaintiff’s exhibits were notproperly authenticatedearly allthese documents were
submitted byDefendantas well, so they have been considered in making this Rling.

B. RelevantFactual and Procedural Background

Plaintiff claims that Defendant, her former employer, discriminagginat her based on
her race and in retaliation, in violation of Title VII of the Civil Rights Act of 19d4tle VII7) .13
She seeks compensatory damagesrection of her employee filand other equitable reliéf.

In September 201Defendanta full-service banking, lending, and financial institution,
hired Plaintiff, an African American femal@sa Branch Manager 2 for the Florida Street Branch
in Baton Rouge, Louisian®. Plaintiff remained in theBranch Manage® position until her
employmentvas terminated oAugust 10, 2016°

Plaintiff received acopy of Defendans Employee Hadbookand Code of Ethicsvhen

she began her employmérit The Employee Handbookstates, “[a]ll employment with

11 Hall v. JohnsonNo. 1299, 2013 WL 870230, at *h. 1 (M.D. La. Mar. 7, 20135ee also Robertson v. Home
Depot, Inc, No. 14806, 2017 WL 10888091, at ¥4 (M.D. La. Mar. 22, 2017).

12R. Docs. 246, 2412, 2414, 2415; R. Docs. 24, 262, 264, 265.
BR. Doc. 1, p4.

1d., pp. 56. Defendant’s Motion for Partial Dismissal of Plaintiff's race discriminatioimwavas deniedr. Doc.
23.

S R. Doc. 241, 11 12; R. Doc. 2416, p. 74:13. See als®R. Doc. 26, p. 2, 1 1; R. Doc. % p. 1 (“Latisha Davis
(Former Branch Manager/Florida St. Brastdack female)).

1 R. Doc. 241, 11 2, 45See alsdR. Doc. 1 1.
"R. Doc. 241, 1 3; R. Doc. 24}; R. Doc. 2416, p. 22:219.



[Defendant], unless explicit otherwise, is at will andlisbe terminable at will, with or without
cause and with or without notice, either by you or by [Defendahfffie Employee Handbook
contains a section on “Standards of Conduct,” which prowidggsemployees “are expected to
conduct themselves in an ethical, professional and businesslike m&hfenployees are
instructed to “[n]ever become angry or lose [their] temp&iThe handbookfurther provides
“Failure to follow these or any other policies, regulations, or supervisory directivals of
written) may result in disciplinary action which, dependuppn the circumstances involved, may
range from a verbal reprimand to termination of employm&ntPlaintiff signed an
acknowledgment, stating sheceivedand readhe Employee Handboo&nd Code of Ethicand
agreéng to be bound bipefendant’'olicies??

Plaintiff was dis@lined several times for violations of company policy and substandard
conductwhile employed byDefendant® Pursuant to Defenddst pdicy, each allegation of
Plaintiff s company violation and/or substandard work was investigated by Lisa Givens

(“Givens”), then Senior Vice President of Human Resoufédzior to the terminationof her

B R. Doc. 244, p. 4.See als®R. Doc. 241, 1 6.

9R. Doc. 244, pp. 47. The Employee Handbook describes certain types of conduct it expects frorpligess.

See, e.g., idat pp. 47, 1 2 (“It is expected that you will be PRESENT and ON TIME each day you are scheduled to
work”), 14 (“Your job performance must meet the standards consistent with youomosi, 1 8 (“An employeks
behavior must always reflect positively on the integrity and respectability &fathi€’), 19 (“Customers and fellow
employees must always be treated with respect and courtesy. Discourtesiamssment of, either customers or
fellow employees will not be tolerated”), and { 12 (“All employees memit $afe in the Bank. Threats, actual or
implied, against any employee will not be tolerated”).

201d. at p. 2.
2ld. at p. 7.

22R. Doc. 245; see alsdR. Doc. 2416, pp. 22:2-28:25. Plaintiff also received training on the Employee Handbook
and Code of Ethics. R. Doc. %4

23R. Doc. 241, 1 15.See alsoR. Doc. 26, p. 2, 1 3. In her statement of facts, Plaintiff claims she s@plitied for
“only 2 offenses of substandard work dated 2/24/2015 and 7/31/2015.” Despite this f Réaiiftéd in her deposition
that she was disciplined at leastsevimes. R. Doc. 24, § 23; R. Doc. 246, pp. 47:183.

24R. Doc. 24, 1 16; R. Doc. 3 11 68, 1520, 2935; R. Doc. 2417, 11 56, 9-18.



employment Plaintiff was most recently disciplined on July 31, 2015 for violating Defeiglant
security policy by failing to conduct several monthly security ch@sler a twemonth sparf® As
a result of the July 31 discipline, Defendant warned Plaintiff that her next violatmmgiany
policy would result in “immediate terminatiort®

In June or July 2016, Plaintiff volunteered for a shift at Defendadighland Road
Branch?’ During her shift, Plaintiff claims that Heather LovglLovell”) , theHead Teller and a
white female,made several inappropriate comments, includingsiagle, racially insensitive
comment?® Specifically,during a conversation wheeJosh, a white male emorker, offered to
pick up lunchpPlaintiff claims that.ovell said “Josh eats chicken like a black persdhPlaintiff
complained of Lovelk inappropriate comments and unprofessional behavior to Givens after her
shift.2° Givens investigated the incideand, after determining the allegations were credible,
recommended that Lovell be disciplined for violation of company péliggivens, Ashlea

Valentine (“Valentine”) the Highland Branch Manager, afiddrewAdler (“Adler”) , Defendaris

25R. Doc. 241, 1 22; R. Doc. 241. Plaintiffs disciplinary record also includes (1) being disciplined on February 5,
2015 for violating Defendatt attendance policy because Plaintiff was tardy thirteen times in January 2015 .(R. Doc
24-7); (2) being disciplined on February 24, 2015 for violating company policy after “apgrawiheck without first
verifying the funds” (R. Doc. 28); (3) being disciplined on March 9, 2015 for violating Defendaattendance
policy because Plaintiff was late ten times in February (R. Do®)24nd (4) being disciplined on September 14,
2015 for violating company policy by issuing a bank check to cash (R. Dd®)24

26R. Doc. 241,  22; R. Doc. 241.

2TR. Doc. 241, 1 21; R. Doc. 26, pp. 2, 1 4. Plaintiff claims the date was July 20, 2016,Ddfi@dadant claims it
was June 23, 2016. The specific date is immaterial to the resolution of this Motioth agrties agree what happened
during the incident that occurred when Plaintiff worked a shift at the Highland RoadhBra

28R. Doc. 241, 11 2432; R. Doc. 26, pp.-3, 14; R. Doc. 28, first paragraph-eadTeller,Lovell was not Plaintiffs
supervisor, did not have supervisory authority over her, and did not have the same jols dRltiegif. R. Doc. 24
1, 117 26, 32; R. Doc. 23, 11 22, 28HeadTeller is below Branch Manager 2 in Defendarorporate hierarghld.

2R. Doc. 241, 1 27; R. Doc. 246, pp. 75:178:4; R. Doc. 2617, 1 16 See als&. Doc. 26, pp. 3, 1 4; R. Doc.
26-3, first paragraph. Plaintiff also claims that Lovell engaged in other unpmfakand/or offensive behavior not
related to race during that shift. R. Doc-28} pp. 78:6- 80:21.See alsdr. Doc. 263, first paragaph.

30R. Doc. 241, 1 25; R. Doc. 248, 1 21; R. Doc. 246, p. 77:1219 (“Q: ...So that was the only racially charged
thing you heard? A: Yes.”).

31R. Doc. 241, 1 28; R. Doc. 28, 11 2425; R. Doc. 2417, 1 1617.



Vice President- Regional Executive, met with Lovell, formally disciplined her for violating
company policy, and warned her that any subsequent violation of company policy would result in
immediate terminatiod? At some pointthereafter, Lovell terminated her employment with
Defendant?®

On August 8, 2016, Plaintiff and one of her subordinates, Jeanette Herbebeftea
teller, were involved in an incideat Defendans Florida Street BrancH.Plaintiff andHerbert
got into an argument after Plaintiff asked Herbert to assist a customdedmaaitrefused® Adler,
who was at the Florida Street Branch, “heard screaming and yelling coonm¢je teller area®
Herbert reported the incidetd Givens that dg claiming that Plaintiff (1) yelled aderbertafter
sherefused to retriee a jammed ATM receipt for a customer and (2) threatened Herjodrfor
not following instructions’ The next day, Plaintiff reported the incident to GivéhBlaintiff
claims that the two argued as Herbert refused to help a customer after Pldohtifetaa®
Plaintiff apologizedto Givensfor her outburst’® Plaintiff agreedin her deposition thaghewas

“aggressive” during the incident with Herbétt.

32R. Doc. 241, 1 30; R. Doc. 28, 127; R. Doc. 2417, 1 1819. This was Lovelk first violation of company policy.
Id.

33R. Doc. 241, 1 31; R. Doc. 28, 1 27.

34R. Doc. 241, 11 3339; R. Doc. 243, 11 2931; R. Doc. 2416, pp. 48:725, 89:1-92:25; R. Doc. 247, 11 2021.
See alsdR. Doc. 26, p. 3, 1 5; R. Doc. Z§ third paragraph.

351d.
%6 R. Doc. 2417, 1 20.
S7R. Doc. 241, 11 3436; R. Doc. 243, 11 2930; R. Doc. 2412, p. 4; R. Doc. 247, 1 21.

38 R. Doc. 241, 11 3739; R. Doc. 243, 11 31; R. Doc. 243; R. Doc. 2417, 1 21 See alsd?. Doc. 26, p. 3, 15; R.
Doc. 23, third paragraph.

391d.
“OR. Doc. 241, 1 39; R. Doc. 28, 11 3132; R. Doc. 2413; R. Doc. 2417,  25.

4 R. Doc. 241, 1 42; R. Doc. 246, p. 89: 1720 (“Q: The second one, the pictures for that one, you preteably
a little more aggressive; correct? A: Correct.”). However, indppositionmemorandumPlaintiff claims that she
was “frustrated” rather than aggressive because “Herbert was not doing whakedsiher.” R. Doc. 26, p. 3, 1 6.



Givens documented and investigated both complaints, and she consulted with Adler, who
was the sole decision maker regardimg termination of employment as to Herbert and Plaitttiff
As part of her investigation, Givens pulled and reviewed security footage for the Flogda St
Branch?® According to Givens, the footage shows Plaintiff and Herbert arguing and Phaittiff
her fist clenchedppearing to yell at Herbett.Givens degrmined that botPlaintiff and Herbert
violated Defendans employee conduct policy, and she recommended to Adler that both be
terminatedrom employment® Adler accepte@ivens recommendatiosandterminated Plaintiff
and Hebert on August 120162¢ While meeting with Plaintiff, Adler explained the reasons for
Plaintiff s termination, including her violation of company policy regarding the incident with
Herbert as well as Plaintif prior violations of company polignd the July 31 final waing.*’
Both Givens and Adler have declared under penalty of perjury that they did not tal@ race
Plaintiff's prior complaint regarding Lovéd#l racially insensitive remark ineccount inGivens’
recommendatioror Alders decision, tderminate Plaintifs employmentwith Defendant®

Defendant did not replace Plaintiff after she was terminated, and it eneldgranch
Manger 2 position at the Florida Street Brafith.

On December 12, 2016Plaintiff filed a chargewith the U.S. Equal Eployment

42R. Doc. 241, 11 40, 50; R. Doc. 23, 1 29, 3132; R. Doc. 2412; R. Doc. 2413; R. Doc. 2417, 11 2122.

4R. Doc. 241, 1 41; R. Doc. 28, 1 32; R. Doc. 242, pp. 67; R. Doc. 2417, § 22See alsdR. Docs. 264, 265.
441d.

4R. Doc. 241, 1 43; R. Doc. 28; 1M 3435; R. Doc. 2417, 1 23.

46 R. Doc. 241, 11 4445; R. Doc. 243, 1 3435, 38; R. Doc. 245; R. Doc. 2417, | 24.

4TR. Doc. 241, 1 47; R. Doc. 245; R. Doc. 2417, 1 28See alsdR. Doc. 263, pp. }2, fourth paragraph.

48R. Doc. 241, 11 4849; R. Doc. 243, 11 3637; R. Doc. 2417, 1 2627.

“R. Doc. 241, 11 5455; R. Doc. 243, 11 3940; R. Doc. 2417, 11 2930. Plaintiff claims without citing any record
evidence that she was “replaced by another employee (Debra Angelloz/Branch Mawagerfemale).” R. Doc.
26,p.2,91.



Opportunity Commission*EEOC"), alleging that Defendantiolated Title VII.>° Plaintiff
receivel a Notice of Right to Sue letter from the EEOC on or about August 6,°20h&. Notice

of Right to Sue letter states, part,“Based on its investigation, the EEOC is unable to conclude
that the information obtained establishes violations oéthtite.®?

On November 2, 2018, Plaintiff filed a Complaint against Defendardggiail that
Defendant violated Title VII by discriminating and retaliatagpinst Plaintiff based on her race
which resulted in theerminationof her employment?

C. Defendants Motion and the Parties Arguments

On September 30, 2019, Defendant moved for summary judgargaingthat there are
no material facts at issue and Plaintiffs no evidence and cannot establish a prima facie case of
discriminationor retaliation>* Specifically, Defendant claimBlaintiff cannot establish a prima
facie case fodiscrimination because slieannot show that she was replaced by or treated less
favorably that someone outside her protected class,” and, “[e]sbe fould, [Plaintiffadmitted
shehas no evidence, let alone sufficiently substargiatlence, to demonstrate that the stated
nondiscriminatory groundr her termination were prete®® Likewise, regarding Plaintifé
retaliationclaims, Defendant contends that Plaintiff cannot establish a prima facie caseebecaus
“she cannot show shengaged in a protected activity as a matter of law [or] that the potentially

protected activity was the but for cause for teemination.®®

50R. Doc. 11. See alsdR. Doc. 26, pp. %, 1 1.
51R. Doc. 11. See alsdR. Doc. 26, p. 5, 1 3.

52R. Doc. 1

53R. Doc. 1, pp. 3t. See alsdR. Doc. 26, p. 5, 1 4.
54R. Doc. 24.

SR. Doc. 24, 22, p. 2.

561d.



Plaintiff opposed the Motiof. Plaintiff's opposition appears to be premised on the idea
that “[w]hen asummary judgment motion is made, all of the opposing Estgtementsnust be
accepted as true. ”°8 Although Plaintiffs recitation of the facts largely mirsoDefendarns,
Plaintiff disputes Defendarst characterization of several everitsPlaintiff supports her
opposition memorandumvith several documents, including a purported statement froishlaat
Anderson (“Anderson’)a former ceworker, that are not properly authenticated and aoé
competensummary judgment evidené®.

Defendant filed aeply memorandunreiterating its arguments as to why Plaingifflaims
should be dismissétt Defendant also conteadPlaintiff has failed to come forward with
competent summary judgment evidence establishing the elements of heroclalmwng that a
material issue remains for tri¢a.

Il. L AW AND ANALYSIS

A. Summary Judgment Standard

Pursuant to welestablished legal principles, summary judgment is appropriate where there
is no genuine disputed issue as to any material fact, and the moving party is entitled tmjudgme

as a matter of law? A party moving for summary judgment must inform the court of the basis for

5"R. Doc. 26.
8|d. at p. 4.

% See, e.gid. at p. 2, 1 2 (noting that the New Employee Orientation Checklist (R. De). ®ds not signed by
Plaintiff, even though Defendant makes no allegation to that effect), p. 2, i (that she was only disciplined
twice, not numerous timesde alsas. 21, 23)), p. 3, 1 6 (noting that the surveillance video photos (R. De&424
do not show customers present for the incident, do not show Plaintiff yelling, and shtiéf Plaing “frustraed,”
rather than “aggressiveThese disputes do not create genuine sstimaterial fact.

60 SeeR. Doc. 26 and R. Docs. Z6 See als@ection I(A) above.
61R. Doc. 27.
621d.

53 Fed. R. Civ. P. 56Celotex Corp. v. Catretd77 U.S. 317, 3221986} Anderson v. Liberty Lobby, Inet77 U.S.
242, 247(1986).



the motion and identify those portions of the pleadings, depositions, answers to intees@aori
admissions on file, together with affidavits, if any, that show that there is no gessieedf
material fact* If the moving party carries its burden of proof under Rule 56, the opposing party
must direct the coud attention to specific evidence in the record which detnates that the
non4moving party can satisfy a reasonable jury that it is entitled to a verdict in its®fakiois
burden is not satisfied by some metaphysical doubt as to alleged material facts, by ungworn a
unsubstantiated assertions, by conclusdiggations, or by a mere scintilla of evidefi€Rather,
Rule 56 mandates that summary judgment be entered against a party who fails acshaking
sufficient to establish the existence of an element essential to thasmasg and on which that
party will bear the burden of proof at trié. Summary judgment is appropriate in any case where
the evidence is so weak or tenuous on essential facts that the evidence could nca gughgroknt
in favor of the normoving party?® In resolving a motion for summary judgment, the Court must
review the facts and inferences in the light most favorable to the non-moving party, aodrthe C
may not evaluate the credibility of witnesses, weigh the evidence, or resolvé disputes’®

B. Plaintiff s Discrimination Claims under Title VII

Title VII prohibits employers from discriminating against employees on the basisef r

among othemprovisions’® Employment discrimination on the basis of race may be proven

64 Celotex Corp.477 U.S. at 32

% Anderson477 U.S. at 248.

66 Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

67 Celotex Corp.477 U.S. at 323.

8 Little, 37 F.3d at 1075.

59 International Shortstop, Inc. v. Rall Inc, 939 F.2d 1257, 1263 (5th Cir. 1991).
7042 U.S.C. § 20008(a)

10



“through either direct or circumstantial evidenééPlaintiff has presented no direct evidence of
discrimination, and she admitted in her deposition that she has no direct evidence.

Because Plaintiff “does not allegay direct evidence of discrimination,” the Court will
“apply the familiatMcDonnell Douglasburden shifting analysis.”® “A plaintiff must establish
the following elements of a prima facie case undeiMbBonnell Douglagramework: (1) [she]
is a membe of a protected group; (2) [she] wasialified for [her] position; (3) [she] was
discharged or suffered some other adversploymentaction; and (4) [she] was replaced with a
person outside of the protedtclass, or [she] was treated |dasorably than similarly situated
employees of a different racé&?”

“To survive summary judgment undeéicDonnell Douglasthe plaintiff must firspresent
evidence of a prima facie casedi§crimination” ’® “If the plaintiff presents a prima facie case of
discrimination, then an inference of discrimination arises, and the bunfisrtslthe employer to
articulate a legitimate, nondiscriminatasasons for the underlying employment actié®if the
defendant presents a nondiscriminatory reason, the presumption of discriminates) ardghe
plaintiff must’offer sufficient evidence to create a genuine issue of material fact either jhat: (1

the defendans reason is not true, but is inglea pretext for discrimination (pretext alternative);

" Jones v. Overnite Transp. C@12 Fed App x 268, 272 (5th Cir. 2006) (citingaxton v. Gap In¢.333 F.3d 572,
578 (5th Cir. 2003)). “Direct evidence is evidence that, if believed, proves the flistominatory animus without
inference or presumptionSandstad v. CB Richard Ellis, In@09 F.3d 893, 897 (5th Cir. 2002).

2R. Doc. 2416, p. 72:12-p. 73:6; p. 77:4-p. 78:5.

73 Robertsm, 2017 WL 1088091, at *9 (M.D. La. Mar. 22, 2017), quotiitey v. Sch. Bd. Union Par379 Fed
App’x. 335, 339 (5th Cir. 2010) (citingavis v. Dallas Area Rapid Trans283 F.3d 309, 316 (5th Cir. 2004)).

74 Jones 212Fed App'x. at 27273 (citing McDonnell Douglas Corp. v. Greed11 U.S. 792, 93 S.Ct. 1817 (U.S.
1973)).

S Riley, 379 Fed App'x. at 339.See also Robertsp017 WL 1088091, at *10.
®1d.

11



or (2) the defendatd reason, while true, is only one of the reasons for its conduct, and another
‘motivating factoris the plaintiffs protected characteristic (mixeubtive[s] alternative). ’’

A plaintiff mayalsoraise an inference of discrimination by comparing her treatment to that
to “nearly identical, similarly situated individual&€But, “[tjo establish disparate treatment...a
plaintiff must show that themployer gave preferential treatmenatinother employeunder nearly
identical circumstances? “Alternatively, ‘[a]n explanation is false or unworthy of credence if it
is not the real reason for the adverse employraetion.”®° “However, a plaintiff cannot prove
that an employés proffered reason is pretextual merely by disputing the correctness of the
employers decision.®! Indeed, when conducting a pretext analysis, courts “do not engage in
seconedguessing of an employer business decisions. Title VII does not require employers to
makecorrect decisions, only nondiscriminatory decisioffs.”

Here, Defendant concedes thatfirs three elements of tidcDonell Douglagramework
are met but contesdhat Plaintiffhas failed to carry her burden of establishing a prima facie case
of discrimination because Plaintlifis not and cannot present evidence showing she was replaced
with a person outside of her protected class or treated less favorably thamadyssiuged
employee of a different ra The Courtagrees.

Plaintiff has neither provided the Court witior directed it tpany competent summary

7 Willis v. Napolitang 986 F.Supp.2d 738, 745 (M.D. La. Dec. 10, 2013) (qudRiachidv. Jack In The Box, Inc.
376 F.3d 305, 312 (5th Cir. 2004ee also Riley379 Fed App’x. at 339 (quotindPrice v. Fed. Express Cor®83
F.3d 715, 720 (5th Cir. 2002)Robertson2017 WL 1088091, at *10.

"8 Riley, 379 Fed App’x. at 339 (citingBryant v. Compass Group USA Indl14 F.3d 471, 478 (5th Cir. 2005)).
71d. (internal quotations removed).

801d. at 339 (quotindg.axton 333 F.3d at 578).

81 Burton, 584Fed App’x. 256, 257(5th Cir. 2014)citations omitted).

82|d. at 258.

83R. Doc. 242, pp. 16012.

12



judgment evidence suppong her unsworn claim thashewas “replaced by another employee
(Debra Angelloz/Branch Manager white female).®* Likewise Plaintiff ha presented no
evidence to counter the Declarations of Givens and Adler, who botlhstatdterthe termination

of heremploymentPlaintiff was notreplaced and her positieABranch Manager-2was ended

at the Florida Street BrancRlaintiff has not shown that there is a genuine issue of material fact
as to whether she was replaced, much less by someone of a different race.

Further, to the extent PHaiff attempts tocarry her burden of establishing element four of
the McDonnell Dougladramework byshowing she was treated less favorably thésirailarly
situated employee @f different racé,that attempt also fails. While Plaintiff references Louell
her Complaint, deposition, amgposition memorandurR|aintiff has presented no evidence that
the employment actions taken against her and Lovell occurred “under nearly identical
circumstances®

Employment actions againatplaintiff and her comparatéwill be deemedo have been
taken under nearly identical circumstances when the employees being compared: (1)saehtthe
job or responsibilities; (2) shared the same supervisor or had their employmend etiaxtorsned
by the same persoandhave essentially comparable violation histori&sCourtswill consider

“disparities in emplognent hierarchy as evidence that employees are not similarly sitifated.

“[Clritically, the plaintiff’s conduct that drew the adveemploymentdecision must have been

84R. Doc. 26, p. 2, 1 1.

85 Player v. Kan. City S. Ry. Gat96 Fed App'x. 479, 481 (5th Cir. 2012) (quotingee v. Kan City. S. Ry. C&74
F.3d 253, 259 (5th Cir. 2009)%ee also Willis986 F.Supp.2d at 74@itations omitted) (“In disparate treatment
claims, the plaintifemployee must showearly identicdl circumstances for employees to be considered similarly
situated. The Fifth Circuit has noted thagarly identicdlis not synonymous withidentical because total identity
would be essentially insurmountable.”).

86 Willis, 986 F.Supp.2d at 745 (quotihge 574 F.3d at 260) (emphasis addedMitlis).
87 See Willis 986 F.Supp.2d at 745 and cases cited there.

13



‘nearly identicdlto that of theprofferedcomparator who allegedly drew dissimilar employments
decisions. 88

The only competent summary judgment evidence before the Shmwisthat Plaintiff and
Lovell held different job with different responsibilities. Plaintiff was a Branch Manager 2, and
Lovell was a Head TelleEurther, Plaintiffs position was above Lov&slin Defendans company
hierarchy and Plaintiff had moreop-+elated responsibilitiesinally, there is a large discrepancy
in the disciplinary histories of Plaintiff and LovePRlaintiff was disciplined seval times for
violating Defendaris policies; Lovell was disciplined oné&2.

Moreover, even if Plaintiftould make a prima faciease her claims against Defendant
still fail because she has put forth no competent summary judgment evidence showing that
Defendarnits legitimate, nondiscriminatory reason foertermination is pretexiThe Declarations
of Givens and Adler state that Plaintiff was fired ‘farguing loudly and getting into a workplace
confrontation with” Herbert®® This is combinedwith Plaintiff's disciplinary history, which
includestheJuly 31, 2015 discipline for security violations where Adlarnmed Plaintiff that any
future violation of company policy euld result in immediate terminatiol. The Declarationsf

Givens and Adlerwhowas the sole decisionmakelso state under penalty of perjury that they

88 Player, 496 Fed App'x at 482.

89 CompareR. Doc. 243, paragraph 15 and R. Doc.-24, paragraph 9 (explaining that during her employment with
Defendant, Plaintiff was disciplined numerous times for company policy violations and substandaiacty R.

Doc. 2416, 47:1823 (" Q: So we kind ofvent over seven instances of kind of violations of company policy in the
form of tardiness, issuance of checks, the DBA exception and sedtaitir. and every time were you given an
opportunity to correct the action? A: Y8s.with R. Doc. 2417, paragraph 19 and R. Doc.-24paragraph 27
(explaining that Given, Valentine, and Adlémet with [Lovell] onJuly 6, 2016 andyave [Lovell] a written
disciplinary action for company policy violations. This was [Lo&lfirst policy violation?).

9OR. Doc. 243, 1 34 andR. Doc. 2417, 11 2324. Adler also testifies in his Declaration that he heard “screaming and
yelling coming from the teller artan August 82016 but that when he went to investigate “everything had subsided.”
R. Doc. 2417, 1 20.

91 R. Doc.24-17, 128 (“My decision was made based on Ms. Davis’s prior work history, her paatdest of
substandard conduct, her previous final warning, and the violation of company policy she ediyréitguing loudly
at a coworker in the woptace.”) See &0R. Doc. 2415.
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did not consider Plaintiff's race when deciding to terminkaintiff after her incident with
Herbert.®2 Although these Declarations may be ssfving in this respecRlaintiff's only
evidence of pretex her belief thaDefendaris stated reason for firing her is pretdgespite
admitting she has no evidence tAalier's explanation of why her employmewias terminated
was a lig.9 A plaintiff's beliefs alone are not competent summary judgment evidendan
“[e]mployer is entitled to judgment as a matter of law if the record conclusively reveal[g] som
other, nondiscriminatory reason for the employer’s decisib®laintiff has failed to carry her
burden of showig that Defendans profferedreason foitheterminationof her employment was
not true or that, while truthat the decision was related to Plaintiff's confrontation with Herbert
race was also a motivating factor.

Plaintiff has failed tesustain her burden of showing a genuine issue of material fact as to
whether there was discriminatidiased orrace.In sum, Plaintiff has failed to satisfy her prima

facie burden with respect to her termination because she establisithe fourth element of the

92R. Doc. 243, 1 36 and R. Doc. 247, M 2526.

93 SeeR. Doc. 2416, pp. 71:19- 72:25.See alsdR. Doc. 11, p. 5 Plaintiff also appears to rely on the statement of
Anderson to show #t Defendant’s stated reason for her firing is pretBxtDoc. 26, p. 3, 7 (“Plaintiff stated that
she had no physical evidence to the incident, Rlaintiff was able to obtain a witness statement [from Anderson]
and provided it to Defendant. (See Exhi).” In her statement, Anderson claims that she was in the training room
with the door closed around the time of the incident, and (1) that she heatdfRédli Herbert to “watch who you're
talking to [and] remember who the manager is,” (2) that“dién’t hear [Plaintiff] raise her voice,” and (3) that
Plaintiff “always kept it very professional at all times.” R. Doc:&®laintiff's reliance on Anderson’s statement is
insufficient to create a material issue of f&étst, Anderson’s statementist competent summary judgment evidence
for the reasongxplained in n. 60 and Section I(A) above, and it was not considered by theirCmaking this
Ruling. Secondeven if it had been considergdhdersors statement does nehowthatDefendant’s eglanation of
why Plaintiff was terminated is pretext fdiscrimination While Andersonseems to dipute whether Plaintiff
instigated th@argumenbr screamed dderbert, she does not disptitat Plaintiff and Herbedrgued in the workplace
Further, © the extent Anderson’s statement contradicts Plaintiff's own deposition destithat Plaintiff was
“aggressive” in hesecondexchange with Herbednd that Anderson was only there for one of two exchanges,
Anderson’s statement does not creatgenuine issue of material faBeeR. Doc. 2416, p. 73:210 and89:17-22.

At most, Andersois statement (and Plaintiff's argumestem talisagree with whether Defendant made the correct
decision in terminating Plaintif employment because she dit initiate the situation with Herbetiowever “Title

VIl does not require employgto make correct decisisnonly nondiscriminatorglecisions’ See Burton584 Fed
App’x. at 258.

9 SeeChapple v. Texas Health and Human Services Commisg&$h,Fed. App'x 985, 990 (citinfReeves v.
Sanderson Plumbing Products, In830 U.S. 133, 148 (2000)
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McDonell Douglasframework Likewise, Plaintiff has failedo demonstrate that Defendant
explanation is unway of credence or that race was a motivating factor in its deciSioen the
facts in the record, all reasonable jurors would conclude that Plaintiffiredsbiecause of the
incident with Herbert, couptewith Plaintiff's significanthistory of discipline for company policy
violations not because of Plaintiff race. A a resultsummary judgment on Plaintiff's Té VII
discrimination claims is granted, and those claims are dismissed with prejudice.

C. Plaintiff 's Retaliation Claims under Title VII

Retaliation claims under Title VII are also analyzed under Mu®onnell Douglas
standard® “A plaintiff may establish a prima facie case of retaliation by demonstrating (hhpt:
she participated in a Title VII protected activi{2) she suffered an adverse employment action
by her employer, and (3) there is a causal connection between the protectgdeanctithie adverse
action’” 6 “Summary judgment is appropriate if the plaintiff cannot support all threscels.®’

Defendant contests the first and third elermemtPlaintiff' s prima faciecase Regarding
the first element,[u]lnder Title VII, protected activities consist of: ([@)posing a discriminatory
practice; (2) making or filing a charge; (3) fiing a complaint; or (4) testifyingisasg, or
participating in any manner in an investigation, proceeding, or he&fidgi’'employee that files
an internal complaint of discrimation engages in a protected activity*However, while

opposition to discrimination need not be in formal written form, internal complairgsreference

9% Davis v. Dallas Indep. Sch. Dis#48 Fed App’x. 485, 492 (5th Cir. 2011%ee also Robertspf017 WL 1088091,
at *14.

% |d. (quotingStewart v. Miss. Transp. Corim586 F.3d 321, 331 (5th Cir. 20099ee also Robertsp@017 WL
1088091, at *14Willis, 968 F.Supp.2d at 747.

971d. (quotingStewart 586 F.3d at 331.)

98 Willis, 986 F.Supp.2d at 747 (citifigodriguez v. WaMart Stores, InG.540 Fed App'x. 322, 32829 (5th Cir.
2013)).

99d. (citing Fierros v. Tex. Dejp of Health 274 F.3d 187, 194 (5th Cir. 2001)).
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discrimination or other unlawful employment activity in order to be prot¢df@didditionally,
“[tlo satisfy this opposition requirement, [a plaintiff] need only show that she hadsonable
beliefthat the employer was engaged in unlawful employment practités.”

Here, Plaintiff believesthat Defendant retaliated against her for reportirmyell’'s
unprofessional behavior and racially insensitive comment to GivensPaftiertiff's shift at the
Highland Road Branch. Conversely, the DeclaratmnGivens and Adler state that neitieok
Plaintiff's complaint about Lovell into consideration when Defendant decided toiniien
Plaintiff.1°2Considering all proper summary judgment evidence, the @odstthat no reasonable
juror could conclude that Plaintiff engaged in protected activity when she reporteddacdlly
insensitive comment to Givens/Defendant. Plaintiff could not have reasonably belated t
reporting Lovellwas opposingny unlawful employment practice by Defendant. First, Lovell
who made the statementas not Plaintiff’'s employer, nor did she exercise supervisory control
over Plaintiff®® Second, after Plaintiff reported Lovela subordinate-Defendant investigated

Plaintiff's complaint, found it to be credible, and disciplined Lovell, including giving here f

warning. Accordingly, Plaintiff could not have reasoryablelieved that a single, racially

100 Id

01 Turner v. Baylor Richardson Medical Centdi76 F.3d 337348 (5th Cir. 2007) (quotinByers v. Dallas Morning
News 209 F.3d 419, 428 (5th Cir. 2000)

102 R, Doc. 243, 1 37 (“l did not take Ms. Davis's complaint regarding Maevell's racially sensitive insensitive
comment into consideration when making this recommendation to Mr. Adler.”); R2B44@, 127 (“I did not take

Ms. Davis’s complaint regarding Ms. Lovell’s racially insensitive cominir@o consideration.”)Again, while these
Declarations may be sedervingin this respectPlaintiff has provided no summary judgment evidence to counter
Givens andAdler’'s statements

103see Vance v. Union Planters Cqip79 F.3d 295, 299 (5th Cir. 200@jtations omitted}“An individual qualifies

as an employer under Title VII solely for purposes of imputing liability to theemuygloyer if he or she serves in a
supervisory positiorand exercises significant control over the plaintiff's hiringklere, the competent sunary
judgment evidencesdfore the Court shows that Lovell wast Plaintiff's employer her supervisor, or someone with
“significant control” over Plaintiff's hiring or firingSeeR. Doc.24-3, 1 22 (stating (1) that, as Head Teller, Lovell
“was not [Plaintiff's] supervisor..[and] is considered below [Plaintiff's] position in [Defendant’s] cogter
hierarchy,” and (2) “Lovell never had supervisory authority over [Plaintiffnd] played no role in the ultimate
decision to terminate [Plaintiff]'s employmiei).
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insensitive comment by Lovell, which was investigated and addressed by Deféoolastifuted
an unlawful employment practice [by Defendant] in and of [itself, so Plaiftifgponse to this
incident cannot be considered protected activit§.”

Even if Plaintiff could establiskhat she engaged in protected activity untigie VII,
Plaintiff has failed to establish that there is a causal nexus between heregraisstity and her
termination.Title VII retaliation claims must be proved according to traditional principldsief
for causation'® “This requires proof that the unlawful retaliation would not have occurred in the
absence of the alleged wrongful action or actions of the empl&8feiThe Fifth Circuit has
interpreted this butor standard to apply to the plaintgfburden of establishing jrima facie
retaliation case’ As such, tcestablish the third elemeaf a prima facie casé&assemrequires
Plaintiff to provide “sufficient evidencethat her reporting of Lovell was the “bidr” cause of
her termination, and that, had she not reported Losled, would haveemained in her Branch
Manager 2 position at the Florida Street Branch. Plaintiff has not proaides/idence to show
that her reporting b Lovell was the bufor cause of her terminatioi® Indeed,for the same

reasons that Plaintiff's race discrimination claims fail (her argument with Hexbe history of

104 See Turner476 F.3d at. 3489. See also RobertspA017 WL 1088091, at *345 (discussing what constitutes a
complaint regarding what constitutes protected activity under Fifth Circuit ggrtieMoore v. United Parcel
Service, Ing.150 Fed. App’x. 315, 320 (5th Cir. 2005) (finding that plaintiff, who filed a grievance abmgt be
disqualified as a drivdsutmade “no mention of race discrimination,” was “not engaged in a protectedyaetd/his
grievance did not oppose or protest racial discrimination or any other unlawful emplgyactite under Title VIL.").

105 Univ. of Texas Southwestern Medical Center v. Nags&h U.S. 338, 359 133 S.Ct. 2517, 283(2013).See
also Willis 986 F.Supp.2d at 748.

1081d. at 2533.

07willis, 986 F.Supp.2d at 748 (citifgnnie v. Lee County, Mis41 Fed App'x. 368, 37172 (5th Cir. 2013) (“To
meet the third prong [of a prima facie casé@sserrequires that [plaintiff] provide sufficient evidence to allow a
reasonable juror to conclude thatrfiling of an EEOC claim was thbut-for’ cause of her termination, and that, had
she not filed the claim, she would have remained in her position at the Lee CountyoDeZenter.”)).

108 See Davis448 Fed. App’xat 494 (affirming district court’s dismissal of plaintiff's Title VII retaliation claon
summary judgmenbecause plaintiff “presead no evidence of causation” and instead “simply relied on her own
subject beliefs that [defendant’s] actions were retaliatory.”).
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discipline), she is unable to prove that her reporting of Lovell was the cause fontiaaten.

Summary judgment is appropriaie Plaintiff s Title VIl retaliation claimss Plaintiff has
failed to establishall three elements of a prima facie cagiéh sufficient summary judgment
evidence There is no question of daon this issue, as the evidence is uncontroveted.
reasonable juror could conclude that Plaintiff engaged in protected activity undevITitleen
she repoed Lovell's conduct, nocould any reasonable juror conclude that Plaistiféporing
of Lovell was the bufor cause of her termination. As a result, summary judgment on Plaintiff's
Title VII retaliation clains is granted, anthose claims ardismissed with prejudice.
1. CONCLUSION

Because Plaintiff fails to provide sufficient evidence to create a genuine isswsesial
fact as to her Title VII race discrimination and retaliation claifislS ORDERED that the
Motion for Summary Judgmer?? filed by Defendant State Banknd TrustCompany,is
GRANTED, andall of Plaintiff Latisha Davis claims ar®ISMISSED WITH PREJUDICE.

Signed in Baton Rouge, Louisiana, on September 30, 2020.

ST

HONORABLE JOHN W. deGRAVELLES
UNITED STATES DISTRICT JUDGE
MIDDLE DISTRICT OF LOUISIANA

19R. Doc. 24.
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