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UNITED STATESDISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

DANIEL HAMMOND CIVIL ACTION NO.
VERSUS
TIMOTHY STEARSAND 19-682-SDD-EWD

ALLSTATE PROPERTY AND
CASUALTY INSURANCE
COMPANY

NOTICE AND ORDER

This is acivil action involving claims for damages based mpbe injuries allegedly
sustained byaniel Hammond“Plaintiff” ) on January 82018in EastBaton Rouge Parisithen
Plaintiff's Freightlinercollided with thetruck driven by Defendantimothy Stears (“Stealks (the
“Accident”).! Plaintiff alleges thatthe Accident was caused by the fault and negligen&teairs
in failing to operate his truck a safe manner Plaintiff originally named Allstate Property and
Casualty Insurance Compa(iplistate”) as Stearsautomobile liability insuref?.

On or aboutlanuary 42019 Plaintiff filed his Petition for Damage§'Petition”) against
Stears and Allstatin the NineteenthJudicial District Court fothe Parish oEastBaton Rouge
alleging thatDefendantsare liable to Plaintiffbased on théoregoing allegation$ While the
matter was pending in state courtaintiff dismissed his claims against Stears and Allstétte
prejudice and amended his Petition to assert claims against Protective Insurancang€omp

(“Protective”) and Progressive Security Insurance CompéiRrogressive”)® In his First
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Supplemental Petition for Damages (“Amended Petition”), Plaintiff allege®thtdtive “issued
an uninsured/undensured insurance policy to Trim & Trim of Louisiana, the owner of the vehicle
Mr. Hammond was driving,” and that “Progressive issued an uninsadegfnsured insurance
policy to Mr. Hammond.?

On October 4 2019,Protectve removed tle matterto this Courtasserting that this Court
has diversity jurisdictiomnder28 U.S.C. § 1332 However, as explained beloitjs not clear
from the Notice of Removal that subject matter jurisdiction exists.

The Joinder of Non-diverse Progressive

Proper information regarding the citizenship of all parisesecessary to establish the
Court’s diversity jurisdiction, as well as to make the determinatguired under 28 U.S.C. §
1441 regarding whether the case was properly removed to this CidwetNotice of Removal
alleges thaPlaintiff is a citizen of Louisiana and Protective is incorporated in, and hagitpal
place of business in, Indiarso these parties are divefsélowever theNotice of Removastates
that Progressive is “a domestic insurance company with its place of incorporationiciggbr
place of business in the StaikLouisiana’® Protectiveassers that “Defendants contend that
Progressive Securityngsurance Company was fraudulently and/or impeosly joined and,
therefore, it not a party to this petition for Removl.Protectivecontendghat Progressivevas

improperlynamed and joined in the lawsuit because

5R. Doc. 14, p.1, 11 1112.

"R. Doc. 1113. Protectiveavers that Progressive has consented to removal (even though it is pifemediilently
joined). R. Doc. 1 15 and R. Doc.-6.

8 R. Doc. 1,11 8, 11. As Stears and Allstate wer®luntarily dismissed from this proceedingth prejudiceby
Plaintiff prior to removal,see R. Doc. 13, their citizenships need not be conside&s.Johnson v. Winn-Dixie Mkt.
Place, #1559, No. 1601561, 2016 WL 8716901, at *1 (W.D. La. Dec. 9, 20¢@)he citizenship of a defendant
voluntarily dismissed from the suitipr to the removal need not be considered in the diversity calculatiomaicase
becomes removable if the plaintiff voluntary dismisses its claimsistgainondiverse defenddit
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Pursuant to LA R.S. 22:1295(c)(@) ‘[T]he uninsured
motorist coverage on the vehicle in which the injured party
was an occupant is primarfcitations onitted]. Therefore
the Protective Insurance Compamyinsured/under-insured
motorists coverage is primary in the instant matter, with
uninsured/undemmsured motorist coverage limits of
$1,000,000....As set forth more fullpelow, Plaintiff’s
alleged injuries and damages are grossly inadequate to
exhaust the $1,000,000 policy limits of the Protective
Insurance Company ursured/under-insuredmotorists
policy issued to Trim &Trim of Louisiana, andtherefore,

will not infringe upon the uninsured/undesured motorists
policy issued by Progressive Security Insurance Company to
Plaintiff.1!

Thus, Protective essentially argues that the cih# of nondiverse Progressive should be
disregarded because it was improperly and/or fraudulently joined.
Plaintiff's AmendedPetition in turn,asserts

12.

At the time of the accident described herein, defendant
Progressive issued an uninsured/uAdsured insurance
policy to Mr. Hammond. Said policy makes Defendant
Progressivesolidarily liable with Timothy Stears unto
petitioneras said policy inures thé benefit of petitioar as

a source of compensation for the injuries that &ie)
sustained as a result of the above described accftient.

Thus, Plaintiff has asserted claims against Progressivéhe basis oProgressive’spolicy.
Considering Protective’s position that complete diversity exists when the citizenship of
Progressivés not consideredPlaintiff will be ordered tdile eitheramotion toremard addressing
the joinder ofProgressiveor an Amended Complaint deleting all claims agaksigressivef

Plaintiff agreed?rogressivavas improperly joined.

1 R. Doc. 11 5,citing Protective’s policydeclarations page at R. Doe51
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Deficient Allegations as to the Amount in Controver sy

With respect to the amount in controversy, it is not clear from the Notice of Rearova
the Petitionwhether Plaintifs claims likely exceed $75,000, exclusive of interest and édsts.
Plaintiff alleges that Stears’ vehicle came into Plaintiff's lanérafel “striking the side of his
vehicle.” Theoriginal Petition allegesnjuries to Plaintiffas follows:

6.
As a result of the above described igent, petiioner Daniel
Hammond, sustained severe personal injuries, including but not

limited to:

A. Physical pain and suffering (past, present, and fytlimatations

and injuries;

B. Mental pain, suffering, ananguish(past, present, and future);
C. Medical expenses (past, present, and future);

D. Lost earnings and wages and benefits (past, gresehfuture);
E. Disbility;

F. Loss of enjoyment of lif&

In the Notice of RemovaProtective asserts that it obtained Plaintiff's medical records, which
indicate thatPlaintiff received treatment for hip and left sharigain anMRI of Plaintiff's left
shoulder revealed, ipertinent part, “mild tendosis,” no evidence of a torn rotator cuff, and a
“non-displaced tear of the posterior glenoid labrum PIgintiff wasreferredto an orthopedist for
surgical labral tear repaiPlaintiff received an ijection his shoulder and physical therapy; and
Plaintiff has incurred about $5,700 in medical expenses and is currently tfatirgtective
argues that Louisiana state courtse¢wavarded damages exceeding $75,000 for similar injtfties.
In addition to theforegoing medical record®rotectiverelies on Plaintiff'sboilerplatedamage

allegationsin the original Petition the fact that Plaintiff has namédo uninsured/underinsured

1350028 U.S.C. §1332(a).
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insurers (in addition to originally naming Allstate as Stears’ automobile m=seicarrier)and the
fact that Plaintiff failed to allege that his claiar® for less than $75,000 as required by La. C.C.P.
893, as support for the assertion that it is entitled to rentéval.

The foregoing does not provide enough information to determine if Plantl&ims will
likely exceed $75,000, exclusive of interest and costs. Mitste the cited medical records
provide some information regardifaintiff's injuries, they do not establish that his injuries will
result in damages that meet the jurisdictional threshold, particularly cangitlee small amount
of documentednedical expensesthe fact that some of the diageeseflect “mild” or “no”
injuries, andheconflicting information regardingurgery for the labral teaAlthoughProtective
cites toa medical recordegading a referral for a surgical labral tear repair in March 2t718,
Protedive also cites tamedical recoréfter that date indicating that Plaintiff received an injection
and physical therap'® It is not clear from the evidence submitted whe®leintiff had surgery
for the labral tear and, if Plaintiff did not, given that the accident occumeaksatwo years ag
that fact would militate againstfinding that the amount in controversy istrf?

FurthermorePlaintiff's general allegations in the Petition aEVergersonainjuries’ and
“disability” and demands for general categories of damagegs fast, present, and future
“physical pain and suffering,” mental pain, anguish, and suffering, medicatgeg@ndloss of
enjoyment of life) are insufficient to establish the amount in controveiSgurts have routinely

held that pleading general categories of damages, such as ‘pain and sufferintitydilesai

"R. Doc. 1111416, 18
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20 Plaintiff's cases are distinguishable. Maddox v. Bailey, 130564 (La. App. 1 Cir. 5/19/14); 146 So.3d 590, the
plaintiff presented evidence of ten months of pain, the inabdifyarticipate in fanhy activities,andthe exhaustion
of conservative treatment after which the plaingiécted to undergo surgefgllowing severe pain, all of which
evidence was tried to a jury and reviewed on appkiewise, in Ryan v. Zurich American Ins. Co., 072312, (La.
07/01/08); 98850.2d 214the plaintiff actually underwent a procedure to repair a torn labrum and #hevaadried

to a jury.



wages, loss of earning capacity, medical expenses, etc.,” without any owlichthe amount of
the damages sought, does not provide sufficient information for the removing defenohea®t
his burden of proving that the amount in controversy isfead under the ‘facially apparent’ test.”
Davisv. JK & TWings, Inc., and cases cited theréth.Protective haalso not offered any specific
information regarding whether Plaintiff lost any incqroeevidence of any settlement demands
or discovery responsdsat would have bearing on the amount in controvefSyally, while
Plaintiff's failure to include an LaC.C.P. art 893 statement regarding damages may be
considered? it is not determinative of whether the amount in controversy isimBased on the
foregoing and taken as a whole, it is not apparent from either the Notice of RembedPetition
whetherPlaintiff's claims are likely to exceed $75,000, exclusiventdrest and costs.

Although Plaintiff h&not filed a Motion to Remand, the Coaul sponteraises the issue
of whether it may exercise diversity jurisdiction in this matter.

Accordingly,

21 No. 11501, 2012 WL 278728, at *3 (M.D. La. Jan. 6, 2012).

22 See, e.g., Demoulin v. Labor Smart, Inc., No. 17115SDD-RLB, 2017 WL 2471057, at *3 (M.D. La. May 19,
2017),report and recommendation approved, No. 17#115SDD-RLB, 2017 WL 2468796 (M.D. La. June 7, 2017)
(“This Court has previously held that tladvsence of such a statement in the Petition may be considereermiditg
whether the amount in controversy is sufficieBtoussard v. Celebration Station Properties, Inc., No. 13531, 2014
WL 1402144, at *4 (M.D. La. Apr. 10, 2014ee Weber v. Stevenson, No. 07595, 2007 WL 4441261, at *4 (M.D.
La. Dec. 142007) ([T]he court finds that the plaintiffdailure to follow La. C.C.P. art. 893(A)(¥® mandate, while
entitled to some consideration, in and of itself is not determinative of the amaamtioversy); see also Chambers
Med. Found. v. Chambers, No. 05786, 2006 WL 1895479, at *. 3 (W.D. La. Jan. 23, 2006) (failure to assert
whether the federal amount in controversy requirement is satisfieduasedehy article 893(A)(1)creates a ‘strong
presumption’ in favor of jurisdictidh. Accordingly,the Court will give some weight to Plaintiffailure to follow
Article 893(a)(1)s mandate budloes not find that failure to be determinative of whether the anmonhtroversy is
satisfied?)

23 See Ford v. State Farm Mut. Auto. Ins. Co., No. 08403,2009 WL 790150, at *4 (M.D. La. Mar. 25, 20Q9A] Il
three U.S. District Courts in the State of Louisiana have recognizedeHatlthie to include an Article 893 stipulation
alone is insufficient to establish that the jurisdictional minimsnm contoversy”), and, e.g., Weber, 2007 WL
4441261 *4 (Omission of arLa. C.C.P. art. 893tatements entitled to some consideratidmytit is not, in and of
itself, determinative of the amount in controveysy

24 See McDonal v. Abbott Laboratories, 408 F.3d 177, 182. 5 (5th Cir. 2005) (“[Alny federal court may raise subject
matter jurisdictiorsua sponte.”).



IT ISHEREBY ORDERED that on or beforeOctober 21, 2019, Defendant Protective
Insurance Companghall file a memorandum and supporting evidence concerning whether the
amount in controversy requirement of 28 U.S.C. § 1332 ignet.

IT IS FURTHER ORDERED that on or beforeNovember 1, 2019, Plaintiff Daniel
Hammond shall address the citizenship isswé Defendant Progressive Security Insurance
Companyby filing either: (1) a motion toremarnl addressing the alleged improper joinder of
Progressiver (2) anamended @mplaint deleting all claims agair8togressive.

IT IS FURTHER ORDERED that on or beforeNovember 1, 2019, Plaintiff Daniel
Hammondshal address the amount in controversy issue by fiittiger (1) aNotice stating that
Plaintiff does not dispute thaProtectivehasestablished the jurisdictional requirements of 28
U.S.C. § 13320r (2)amotion to emanc?®

The case will be allowed to@reed if jurisdiction is adequately established.

Signed in Baton Rouge, Louisiana, on October 9, 2019.

ERIN WILDER-DOOMES
UNITED STATESMAGISTRATE JUDGE

25While no motion to remand has been filed yet, 28 U.S.C. § 1447(c) providesderard of just costs and expenses,
including actual attorney fees incurred as a result of removal if remarahted.See Johnson v. Beale, No. CV 18
961-BAJ-EWD, 2019WL 2150399, at *6 (M.D. La. Apr. 24, 20189port and recommendation adopted, No. CV 18
961-BAJ-EWD, 2019 WL 2144807 (M.D. La. May 16, 2019) (granting motion to remand and feessiadiader §
1447(c) where the Court had provided significant guidaas to the deficiencies in the evidence offered to support
amount in controversy but the defendant maintained that removadroper).

26 Only one motion to remand needs to be filed by Plaintiff addressing eitheth issues, as appropriate.
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