
UNITED STATESDISTRICT COURT

WESTERNDISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

GETZELL JOHNSONMURRELL, SR. CIVIL DOCKET NO. 1:03-cv-00257

-vs- JUDGEDRELL

CARL CASTERLINE, et a!. MAGISTRATE JUDGEKIRK

JUDGMENT

We havebeforeus the Report and Recommendationof the Magistrate

Judgein this case. Timely objectionsfrom both plaintiff and defendantshave

now beenreceived.We agreewith thereasoningandconclusionof the Report

andRecommendation,with thefollowing additionalcomments.First, ascorrectly

observedby defendants’objections,thereis anerrorregardingthedateofsuit in

thiscase.TheReportandRecommendationstatessuit in thiscaseto havebeen

filed onJanuary10,2004. Infact, suitwasfiled onFebruary?,2003. Defendants

arguethis error is significant because,astheysay,the last stagesof Murrell’s

administrativeremedieshad not AT THE TIME OF FILING beenexhausted.

However,ascorrectlyobservedin theReportandRecommendation,thedefense

of lackof exhaustionWAS previouslyraised,ruled upon, and not appealedin

defendants’first motion for surmnaryjudgment. Indeed,in theirfirst motion to
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dismiss(Doc.No. 40, p. 12) flied in 2004,defendantsadmittedin their brief that

Munellhadexhaustedadministrativeremediesregardingtheissueoftheprison’s

failure to providehim a smokefreeenvironment. Theexhaustiondefensewas

thereinraisedasto otherissues. it is ourview thatthe previousdetermination

anddecisionis, at least,law of thecase,if notresjuthoata.

Correctly,defendantshaveraisedin thissecondmotion,the effect, if any,

of the recentdecisionin Woodfordvs.Nyc, 548 U.S. 81, 126 S.Ct. 2378 (2006).

Defendantsarguethat it affectsthis situation. It doesnot. Woodfordaddresses

exhaustionin the contextof thetimelinessof filing of administrativeremedies,

andnot the issueof whethersuit hasbeenfiled too early. Accordingly, it is

distinguishedfrom this case.

Finally, asthe SupremeCourtobservedin Woodford,exhaustionis not a

jurisdictional issue and may not be raisedad infinitum. Woodford at 2392.

(“However, the exhaustionrequirementimposedby amended§ 1997e is not

jurisdictional, and thus may be subjectto certaindefensessuch asestoppel,

equitabletolling, andwaiver.”)

Accordingly,forthereasonscontainedin theReportandRecommendation

of the Magistrate Judge previously med herein, and after an independent

(denovo)reviewoftherecordincludingobjectionsfiledby bothsidesherein,and

havingdeterminedthatthefindings andrecommendationarecorrectunderthe

applicablelaw;
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IT IS ORDERED thatdefendants’secondmotionfor summaryjudgmentis

DENIED.

THUS ORDERED AND SIGNED in Chambersat Alexandria,LA on this

2J~?~ay of July, 2009.

DEE D. DRELL
UNITED STATES DISTRICT JUDGE
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