
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

CIVIL ACTION NO. 1:05-cv-O1121

-vs- JUDGE DRELL

CLECO CORP. et al. MAGISTRATE JUDGE KIRK

RULING

BeforetheCourt is aMotion for Leaveof Court to File AmendedandRestated

Complaint(Doc.269)filed by theplaintiff, the City ofAlexandria(“City”). The

defendants,ClecoCorp.et al. (“Cleco”), opposethemotionin its entirety.

Forthefollowing reasons,theCity’s motion to amendis herebyGRANTED.

Dispositionwill follow by aseparateorder.

I. Background

The City filed its original Petitionfor Damages(“original petition”) against

Clecoin theNinth JudicialDistrict Court for theParishof Rapidesin June2005. (Doc.

1). Clecoremovedthelawsuit to thisCourt on June24, 2005. (Doc. 2). Sincethat

time, theoriginal petitionhasnot beenalteredor amendedat anypoint.

ClecoandtheCity havea longstandingbusinessrelationship,wherebyCleco,

througha complexseriesof contracts,agreedto providevariousutility servicesto the

City, including monitoring,generation,andmarketingservices.TheCity sought

relief throughnineindependentcountsin theoriginalpetition. Broadly,thesecounts

containedallegationsthat Clecomanipulatedenergytransactionsandbreachedits
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contractualdutiesto theCity, causingtheCity andits ratepayersmonetarydamages.

Thethree-weektrial in this caseis, andhaslong beenscheduledto beginon

February22, 2010. Recently,theCourtdeniedtheCity’s attemptto upsetthat fixing

in its Motion to ContinueTrial DateandAll OtherRelatedDeadlines(Doc.253),

thoughourruling did modify someotherdatesin thePlanofWork filed by theparties.

(Doc. 262). Among thedeadlinesmodifiedwasthefinal dayfor amendingpleadings,

whichwasoriginally setfor November15, 2009. (Doc. 248). TheCity did not amend

its pleadingsprior to that date,but in ourdenialoftheCity’s motionto continue,the

Court resetthedeadlinefor amendingpleadingsto December3, 2009. However,

bearingin mind thetumultuoushistoryof thiscase,weexplicitly limited such

amendments“to thosethat will havethepleadingsconformto theevidence.” (Doc.

262, p. 4).

On December3, 2009, for thefirst time in thefourandone-half-yearlife spanof

this litigation, the City soughtleaveto amendits originalpetition. (Doc.269).

Attachedto theCity’s motion is acopyof theproposedAmendedandRestated

Complaint(Doc.269-2),which reflectsanumberof substantivechangesto the

original petition.

Clecofiled anoppositionto themotion to amendonDecember24, 2009,

arguingthatall oftheproposedamendmentsshouldbe denied. (Doc. 283). In

summary,Clecoopposes:(1) proposedCountsX andXI (respectively,thefiduciary

obligationsandsinglebusinessenterprisedoctrinecounts),becausetheyareboth

“new”issueswhich fail to conformto theevidence;and(2) proposedCountsI
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throughIX, becausetheyfail to add anyneededspecificsto theCity’s claims,merely

excludetwo causesof actionwhich shouldbe dismissedon summaryjudgment,and

otherwiseserveonly to prejudiceClecoat this late stagein thelitigation.

Trial in this matteris impending,anddiscoveryin the caseis still ongoing.

With thesecircumstancesin mind, wenow considertheparties’argumentsin more

detail.

II. Law and Analysis

A. The Motion to Amend in Giobo

1. GeneralStandards

UnderFed.R. Civ. P. 15(a)(2), “a partymayamendits pleadingonly with the

opposingparty’swritten consentor thecourt’s leave.” Clecodoesnot consentto the

proposedamendments,andtheCity seeksleaveto amendits original petition. In

this situation,Rule 15(a)(2)directsthat “[t]he courtshouldfreelygive leavewhen

justicesorequires.” ~. Moreover,in decidingthis motion, theCourt “must entertain

a presumptionin favor of grantingpartiesleaveto amend.” Maveauxv. La. Health

Serv.and Indem.Co., 376 F.3d420, 425 (5thCir. 2004).

Prior to theentryofjudgmentin a case,Rule 15(a) “endowsadistrict court

with ‘virtually unlimited discretion’to allow amendments”to thepleadings.Benson

v. St. JosephReq’l HealthCtr., 575F.3d 542, 550 (5th Cir. 2009)(quotingVielmav.

EurekaCo., 218 F.3d458,468 (5th Cir. 2000)). A district court’sdenialof a motionto

amendis subjectto reviewfor abuseof discretion. See,e.g.,Coghlanv. Wellcraft

Marine Corn., 240 F.3d449, 452 (5th Cir. 2001). The Fifth Circuit hasnotedthat, in
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light of thepresumptionin favor ofliberal pleading,“the term‘discretion’ in this

context ‘maybemisleading,because[Rule] 15(a)evincesa biasin favor of granting

leaveto amend.”Mayeaux,376 F.3dat 425.

In fact,while weretainbroadauthority to allow amendmentsto thepleadings,

ourdiscretionis restrainedagainstdenyingatimely motion to amend:“[A]bsent a

‘substantialreason’suchasunduedelay,badfaith, dilatory motive, repeatedfailures

to curedeficiencies,or undueprejudiceto theopposingparty,1‘the discretionof the

district court is not broadenoughto permit denial.” ~. (quotingMartin’s Herend

Imports, Inc. v. Diamond& GemTradinc~U.S. ofAm. Co., 195 F.3d765, 770 (5th Cir.

1999)). As such,whenaproposedamendedpleadingstatespotentiallyviable claims,

theCourt is stronglycompelledto grantamotionto amendby theprinciples

describedabove. SeeCocjhlan,240 F.3dat 452 (“It contravenestheliberalpleading

presumptionof Rule 15(a)andconstitutesanabuseof discretionfor adistrict court to

denya timely motionto amendwheretheunderlyingfactsor circumstancesrelied

uponby aplaintiff maybeapropersubjectofrelief.”).

Therearelimits, however,to theliberality with which courtsmaygranta

motionto amend. It is true, asClecoasserts,thatthebiasin favor of grantingaRule

15(a)motion to amend“is not automatic,”althougha “substantialreason”to deny

themotionmustnonethelessbepresent. In re SouthmarkCorp., 88 F.3d311, 314 (5th

Cir. 1996). Moreover,“[l]iberality in pleadingdoesnot bestowona litigant the

privilegeof neglectinghercasefor along periodof time,” andtheFifth Circuit has

The court drawsthis “oft-cited list of justifications” for denyingamotionto amendfrom the

UnitedStatesSupremeCourt’s opinionin Fomanv. Davis,371 U.S. 178, 182 (1962).
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notedtheimportanceof protecting“a busydistrict court (from being)imposedupon

by thepresentationof theoriesseriatim.” Davesv. PaylessCashways,Inc., 661 F.2d

1022, 1025 (5thCir. 1981).

We observeattheoutsetthattherehavebeenno allegationsby Cleco,and

thereareno indicationsbeforetheCourt, that theCity hasfiled theinstantmotionin

“bad faith” orwith a “dilatory motive.” Mayeaux,376 F.3dat 425 (citing Foman,371

U.S. at 182). In addition, technicaldeficienciesin theoriginal petition arenot in

contention,andtherefore“repeatedfailuresto cure” suchdeficienciesmaynot serve

to justify denialofthe City’s motionto amend.Id. As such,theremainingissues

beforetheCourt are“unduedelay,” “undueprejudice,” andwhethertheproposed

amendmentsconformto theevidence,asorderedby the Court. ~

2. Rule16(b)

Thereappearsto besomedisputebetweenthepartiesasto whetherFed.R.

Civ. P. 16(b) shouldgovernourdeterminationofthis motion. However,Rule 16(b)

“governsamendmentof pleadingsaftera schedulingorder’s deadlineto amendhas

expired,” andprovidesthatgoodcausemustbe shownin orderto justify a

modificationof theschedulingorder. MarathonFin. Ins., Inc., RRGv. FordMotor Co.,

No. 09-40164,2009WL 4877946,at *11 (5th Cir. Dec. 18, 2009) (citing Fahimv.

Marriott Hotel Servs.,Inc., 551 F.3d 344,348 (5th Cir. 2008))(emphasisadded). The

heightened“good cause”standardrequiresthemovantto showthat, althoughthe

movanthasbeendiligent, “the deadlines[containedin the schedulingorder] cannot

reasonablybe met.” S & W Enters.,LLC v. SouthtrustBankofAla., NA, 315 F.3d533,
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535 (5th Cir. 2003)(internalcitationsomitted).

Rule 16(b)doesnot applyin this case. Therelevant“schedulingorder” was

issuedby this CourtonNovember24, 2009(Doc. 262),wherewedeniedtheCity’s

Motion to ContinueTrial Date(Doc. 253),and reseta numberof datesoriginally listed

in the schedulingorder (Doc.246-2). Thenew deadlinefor filing amendedpleadings

wassetfor December3, 2009, andtheCity metthat deadline. (Doc. 262). As such,

theelevated“good cause”requirementis inapposite,andtheliberalpleading

standardof Rule 15(a) governsin this case.

3. TheIssueofFutility

At severalpoints in its opposition,Clecocontendsthattheproposedamended

complaint,andin particular,CountsI throughIX, are“futile.” (Doc. 283,p. 3). We

agreethat if proposedamendmentsto thepleadingsare“frivolous or futile,” it is

within ourdiscretionunderRule 15(a)to denyamotionto amend.Ayers v. Johnson,

247 F. App’x 534, 535 (5th Cir. 2007)(ciuoting Martin’s HerendImports. Inc. v.

Diamond& GemTradingU.S. of Am. Co., 195 F.3d765, 771 (5th Cir. 1999)).

However,we do not agreethat theCity’s proposedamendmentsare,in fact,

“futile.” TheFifth Circuit hasemployedthat termwith referenceto claimsthatare,

for instance,precludedby therequirementsof standingor ripeness,2time-barred,3or

generallyunableto surviveamotion to dismissunderFed.R. Civ. P. 12(b)(6) for

2 Ayers, 247 F. App’x at 535-36(“In his third motionto amend,[theplaintiffj soughtto adda

claim thatdoesnot satisfytherequirementsof standingor ripeness,the additionof which would have
beenfutile. The court thusdid not abuseits discretionin denyingthe motion.”).

~ Newbyv.EnronCorp., 542 F.3d463, 469 (5th Cir. 2008) (“[AJ courtneednotgrant leaveto
amendwhenthefiling would befutile becausethe proposedclaims aretime-barred.”).

6



failure to stateaclaim uponwhich relief maybe granted.4Clecodoesnot explicitly

arguethat anyof theseinfirmities bartheproposedamendments.

Rather,Clecocontendsthatthe “proposedamendedcomplaintaddsnothing

new,” orfails to allegefurtherspecificsregardingtheclaimsin theoriginal petition.

(Doc. 283, p. 8). This is, quite simply,not a sufficientgrounduponwhich to denythe

motion to amend,particularlyundertheguisethat theproposedamendmentsare

futile. TheCity is not requiredto justify theproposedamendmentsby provingthat

theyaddmorespecificfactualallegationsto thecomplaint,or curepleading

deficienciesidentifiedby theCourt, asClecoseemsto suggest.Instead,the

amendedcomplaint containsfaciallyviable claims,which is sufficient to invokethe

liberal pleadingpresumptionof Rule 15(a). ~ Coghian,240 F.3dat 452. Moreover,

thefact that theamendedcomplaintformally excludescertainclaimswhichhave

now beenabandonedmerelyhelpsto streamlinetheprogressof thelitigation, andin

no wayburdensor prejudicesCleco.5As such,themotion to amendis not deniedon

thegroundof futility.

4. TheTiming of, or Delayin Filing, theMotion to Amend

Finally, Clecoarguesthat theCourt, in line with Fifth Circuit precedent,may

denythemotion to amendin partbecauseit hasbeenfiled “on theeveof trial.” (Doc.

~ Stripling v. JordanProd. Co., LLC, 234 F.3d863, 872-73(‘While this court hasnotspecifically
defined“futility” in this context,we join our sistercircuits thathaveinterpretedit to meanthat the
amendedcomplaintwould fail to stateaclaim uponwhich reliefcould begranted.. . . As thesecourts
havedone,to determinefutility, wewill applythe samestandardof legalsufficiency asappliesunder
Rule12(b)(6).”) (internalcitationsandquotationsomitted).

We areawareof Cleco’spendingmotionfor summaryjudgment,seekingdismissalof the
antitrustandrescissionclaims. (Doc. 280). However,we find it equallyexpedientto allow theplaintiff
to excisetheseclaims via amendment,renderingthemotionmoot, insteadof grantingthe motion.
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283, p. 3). In supportof this argument,ClecocitesDavesv. PaylessCashways,Inc., a

casein which theplaintiff soughtleaveto amendhercomplainton thedayof trial,

following theclosureof discovery,andafternineteenmonthshadpassedsincethe

institutionof thelitigation. See661 F.2dat 1024. Whenviewedin context,however,

theopinionis clearlydistinguishablefrom thecaseat bar. To beginwith, thecourt in

Davesusedthe phrase“on theeveoftrial” quiteliterally, asthemotion to amend

consideredin thatcasecameonthedayof trial. Seeid. Here,however,the “eveof

trial” will not arriveuntil February22, 2010, morethantwo monthsaftertheCity filed

its motion to amend.Furthermore,discoveryis still ongoingin this case,andthe

City’s delayin seekingto amendits complaint,thoughmuchlongerthantheone in

Daves,wasalso muchmoredefensible,aswewill discussfurtherbelow.

ClecoalsocitesIn re SouthmarlcCorp., a bankruptcycasein which theFifth

Circuit affirmedthedistrict andbankruptcycourts’ denialof aplaintiff’s motionto

amendwhenno trial datehadbeenset,discoverywasongoing,thepartieshadtaken

“a nine month‘hiatus” to discusssettlement,andno dispositivemotionshadbeen

filed. See88 F.3dat 315. In Southmark,however,theplaintiff “offer[ed] no

reasonableexplanationfor its delayin amendingits complaint,” andthefacts

underlyingtheamendedcomplaintwere well-knownto theplaintiff beforethe

original complaintwasfiled thirteenmonthsbefore. ~ j~,at 316.

Here, by contrast,theCity doesoffer a reasonableexplanationfor its delay,

andis refining its original petitionbased,at leastin part, uponfactsandevidence

that it uncoveredduringdiscovery. To be sure,this amendedcomplaintcomeswell
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aftertheremovalofthelawsuit to this Court - approximatelyfifty-three monthslater.

However,wenoteonceagainthattheCity’s motion to amendwasfiled within the

Court’s rescheduleddeadline. TheCourt deniedthe City’s motionto continuethe

trial date,expressingourconfoundmentattheCity’s proteststhat discovery

remainedin its “infancy.” (Doc.262). However,wegrantedtherequestto extendthe

amendmentdeadlineto accommodatesomeof thepracticaldifficulties that mayhave

beencreatedby, amongotherthings: (1) theparties’lengthyattemptat early

mediationandsettlement,which promptedtheCourt to staythelitigation at certain

intervals;(2) alater 120-daystayissuedon May 23, 2008at therequestof theparties

(Doc. 117), andextendedthroughSeptember30, 2008 (Doc. 131); (3) the six-month

orderof dismissalissuedonDecember31, 2008pendingfinal confectionof a

settlement(Doc. 143),andthe subsequentreopeningofthecaseuponfailure ofthat

settlementon October16, 2009(Doc. 238); and(4) thecomplexityof thecase,andthe

purportedlyslowprogressionof discovery. Thoserationaleshold truein our

determinationhere,andserveto justify theCity’s delayin filing the motionto amend.

Furthermore,Clecowaswell awareofthedeadlineto file amendedpleadings,

andof theCourt’s restrictionsuponsuchamendments.Theproposedamended

complaint,in very largepart, doesnot constitutea seachangein the City’s claims,

strategy,oreventhelikely coursethatdiscoverywill take. EvenabsenttheCity’s

justifications,wecannotsaythatthedelaywas “undue” in the sensethat it was

prolongedout of mereneglect,or to “ambush”Clecojust beforetrial.

We notethatthetiming ofthemotion (andtheimport of anyadditionalclaims
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or legal theoriesgiventhattiming) bearsuponourdeterminationof thedegreeof

prejudicethat Clecomaysufferasaresultof theamendmentsto thecomplaint. That

issue,alongwith theconformityof theamendmentsto theevidence,will be

discussedmorefully below. However,giventhenatureof theamendmentsproposed

by theCity, andthe somewhatatypicalprogressionof this case,theCourt finds that

theCity did not unduly delayin filing themotion to amend.

B. Counts I Through XI

Thefirst ninecountsof theproposedamendedcomplaintareessentially

refinementsof theninecountscontainedin the originalpetition. Broadly,the

amendmentsclarify andexpoundupontheCity’s initial allegations.In fact, atsome

points,the amendedcomplaintseeksto specify, for instance,themannerin which

Clecoallegedlymanipulatedtransactionsto thedetrimentof theCity, anambiguity

which Clecohasrepeatedlycomplainedof in its filings with this Court.6 Evenif

unsuccessful,wecanfind nofault or prejudicein theCity’s attemptat clarification.

Rather,weconsiderthatpurposeof theproposedamendedcomplaintfavorableto

theCity’s motion to amend.~ ChitimachaTribeof La. v. HarryL. LawsCo., Inc.,

690 F.2d 1157, 1163 (5th Cir. 1982)(“[T]he courtshouldconsiderwhetherthe

amendmentaddssubstanceto theoriginal allegations,andwhetherit is germaneto

theoriginal caseof action.”).

6 We agreewith Clecothat the proposedamendedcomplaintdoesnotdetail thespecific

transactionsor representationsupon which the City’s claimsarebased. However,it does,at a
minimum, clarify someallegedmethodsof breach,suchasthat “Cleco sold energyproducedby Cleco
to third partieswhosecharacteristicsinsuredthatadditionalClecoserviceswould be required.” (Doc.
269-2, p. 13). Nonetheless,morespecificityis notrequiredby thegeneralpleadingrulescontainedin
Fed. H. Civ. P. 8, or by the liberalpleadingpresumptioncontainedin Rule 15(a).
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Perhapsthemosttelling statementin Cleco’soppositionto themotionto

amendis this: “CountsI throughIX includeno newissuesor claimsanddo not add

morespecificfactualallegations.” (Doc. 283, p. 2). Thatstatementaptly summarizes

theCourt’s reasoningasto why amendedCountsI throughIX shouldbe allowed.

Theallegationscontainedin theamendedcomplaintpurportedlyconformto the

evidence,andClecodoesnot argueotherwise. Becausethe amendedcountsdo not

presentnewclaims,Clecohasnot beendeprivedoftheopportunityto file dispositive

motionsrelativeto the existingclaims.7

Moreover,becausethesubstanceof theseclaimshasbeenknownto Cleco

throughoutthe entirecourseof thelitigation, theCourtcanseeno prejudicialeffectof

allowing theamendments.Clecoclaimsthat prejudicemayresult,but fails to explain

how orwhy thatmaybe sobeyondits statementthat “[g]ranting theCity’s motion

for leaveto amendwould interrupt [the parties’] focus” upon“discovery,dispositive

motions,andtrial preparation.” (Doc. 283, p. 8). Again, however,CountsI throughIX

do notrepresentachangeof legalor proceduralcourseonthe City’s behalf,andthus,

will not alterthedirection of discovery,dispositivemotions,ortrial preparation.

Therefore,becauseCountsI throughIX of theproposedamendedcomplaint

conformto theevidence,andwill causeno undueprejudiceto Cleco,theCity’s

motion to amendasto CountsI throughIX will beGRANTED.

~ Indeed,by filing five independentmotionsfor summaryjudgment,Clecocertainlyavailed
itself of the opportunityto file dispositivemotionspursuantto adeadlineresetby theCourt in the
sameorderresettingthe deadlineto file amendedcomplaints. As thesemotionsrelateto thesame
claims asarefound in CountsI through IX of the proposedamendedcomplaint,with the exceptionof
theantitrustandrescissionclaims (which areno longerin contention),no unfairnessto Clecowill
resultfrom the City’s amendments.
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C. Count X - Breach of Fiduciary Duty Claim

CountX of theCity’s proposedamendedpetitionallegesthat Clecoowed

fiduciary dutiesto theCity underLa. R.S.42:1461(B),andbreachedthosedutiesto

themonetarydetrimentofthe City andits ratepayers.Clecoopposesthis counton

two grounds:(1) the governingstatutehasneverbeencited in thecase,althoughthe

factsunderlyingthecounthavelong beenknownto theCity, andthus, its useasthe

basisfor a newcountin theproposedamendedcomplaintmaybe deniedat the

Court’s discretion;and(2) the City misrepresentsfactsby assertingthat Clecowas

the City’s “primary sourceof energy,”meaningthatthecountdoesnot conformto the

evidence. (Doc.283, pp. 3-5). We will considertheseargumentsin turn.

First, it is correctthat La. R.S. 42:1461 hasnot beenpreviouslycitedby theCity

in this case. However,wecannotconclude,andClecodoesnot expresslyargue,that

breachof fiduciaryduty is acompletelynewor unanticipateddoctrineof recovery.

To thecontrary,theoriginal petitionasserts,at leastin generalterms,that Cleco

breachedits fiduciary dutiesto the City: “Due to thedegreeof controlexercisedby

Clecoover theCity’s utility operationsandthepublic trust andconfidencewhich the

City placedin Clecoin connectionwith this importantpublic function,Clecohasa

fiduciaryresponsibilityto theCity to performtheobligationscontainedwithin the

referencedagreements. . . .“ (Doc. 1, p. 3). Althoughthestatutewasnot specifically

cited in theoriginal petition, wewill allow theCity to explorea viable legalbasisof

recovery,particularlywhenit hasbeenalludedto in prior pleadings.

We mustalsoconsiderwhetherthe allegationsin CountX conformto the
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evidence.Therelevantportionsof theLa. R.S.42:1461 provideasfollows:

B. When,pursuantto astatute,ordinance,resolution,or contractor
otheragreement,a public entity, asdefinedin SubsectionA, entruststo
acontractoror to a quasi-publicentity of anykind thecare,
administration,allocation,or dispositionof funds,property,or other
things of valuebelongingto it or underits custodyor control,the
contractoror thequasi-publicentity, andtheofficersandemployees
thereofpersonally,shallbe deemedto haveundertakentheobligationof
a fiduciary with respectto suchfunds,property,or otherthingsof value
of thepublic entity.

C. Thebreachof anobligationestablishedunderthis Sectiongivesrise
to anactionin favor of thepublic entity for therecoveryof anysuch
funds,property,or otherthingsof valueandfor anyotherdamages
resultingfrom thebreach.This actionis prescribedby tenyears,
reckoningfrom the dateon which thebreachoccurred.

Theprovisionis phrasedin very generalterms,andgiventhatfact, we find that the

evidencebeforetheCourtappears,at leaston face,to conformto thestatute.

First, therole of thepartycontractedby thepublic entity mayinclude being

entrustedwith “the care,administration,allocation,or dispositionof” public

property. Seeid. Second,thepropertyitself mayconstitute“funds, property,or other

thingsof valuebelongingto [the public entity] or underits custodyor control.” ~

id. Thepublic entity (in this case,theCity) is vestedwith aright of actionto recover

for thebreachof thefiduciary’s obligations. ~ Dutton & Vaughan,Inc. v. Spurney,

496 So. 2d 1126, 1128(La. App. 4th Cir. 1986).

While theevidencemaynot indicatethat “Cleco is to be ‘[the City’s] primary

sourceof energy’ [or] that theCity hasabdicatedresponsibilityfor its utility system,”

it doesindicatethat Clecomayhavebeenentrustedwith the “care, administration,

allocation,or dispositionof” at leastsome“funds,property, or otherthings of value
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belongingto [the City] or underits custodyorcontrol.” (Doc. 283,p. 4). Thecontract

indicatesthat Clecowasvestedwith variousmonitoring,transactional,and

marketingresponsibilitiesinvolving publicpropertyownedor controlledby theCity.

Moreover,weagreewith theCity that whetherClecowasintendedto beits primary

sourceof energy,or whetherit relinquishedsomeor all controlover its utility

operationsto Cleco,is likely irrelevantto theCity’s prospectsof recoveringunderthe

statute. All of this is not to saythatothertrial evidencewill not contradictthe

contractsthemselves.However,that is a determinationreservedfor trial.

BecauseCountX conformsto thecontractevidence,andis not unduly

prejudicialto Cleco,theCity’s motionto amendasto CountX will beGRANTED.

D. Count XI - The SingleBusinessEnterprise Doctrine

Thefinal Countin theCity’s proposedamendedcomplaintallegesthatthe

variousClecoentitieswhich havebeennamedasdefendantsin this litigation

“constitutea singlebusinessenterpriseunderapplicableLouisianalaw,” andthus

“areeachliable, in solido, for all of thedamagesincurredby theCity.” (Doc. 269-2,p.

25). Clecocontendsthatthis amendmentconformsto no evidencebeforethe Court,

constitutesa changein theCity’s position, andwould causeprejudiceto Cleco

becauseof thecomplexanddrasticnatureof theremedy.

Thesinglebusinessenterprisedoctrineis “[t]ypically usedin thecontextof

liability.. . [and] applies‘when corporationsarenot operatedasseparateentities,but

integratetheir resourcesto achievea commonbusinesspurpose.”Fielding v. Hubert

BurdaMedia, Inc., 415 F.3d419, 428 (5th Cir. 2005)(quotingGardemalv. Westin
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Hotel Co., 186 F.3d 588, 594 (5th Cir. 1999)). “[T]he singlebusinessenterprise

doctrine is anequitableremedyandnot a causeof action.” 91 F. App’x 901, 904 (5th

Cir. 2003)(citing Gardemalv. WestinHotel Co., 186 F.3d 588, 594 (5th Cir. 1999)).

In thecontextof this litigation, the doctrinewould allow the Court to disregard

thecorporateform separatingeachofthenameddefendants,andto imposeliability

uponthem in solido. In re Ark-La-TexTimberCo., Inc., 482 F.3d 319,335 (5th Cir.

2007) (quotingBrown v. Auto. Cas.Ins. Co., 644So. 2d 723, 727 (La. App. 1stCir.

1994)(“[W]hen a groupof affiliated corporationsconstitutesa singlebusiness

enterprise,a courtmay‘disregardtheconceptof corporateseparatenessandextend

liability to eachofthe affiliated corporations’for thepurposeof preventingfraudor

achievingequity.”). However,thedecisionis not a simpleoneto make;Louisiana

Courtstypically employ a “non-exhaustive,non-dispositivelist” of eighteen

independentfactors“to determinewhethera groupof relatedcompaniesis a ‘single

businessenterprise.” Rive v. Briggs of Cancun,Inc., 82 F. App’x 359, 367 (5th Cir.

2003) (Citing Greenv. ChampionIns. Co., 577So. 2d249, 257-58(La. App. 1st Cir.

1991)).8

8 The eighteenfactorslisted by the Greencourt are:

1. corporationswith identityor substantialidentity of ownership,that is, ownershipof
sufficient stockto give actualworking control; 2. commondirectorsor officers; 3.
unified administrativecontrol of corporationswhosebusinessfunctionsaresimilaror
supplementary;4. directorsandofficers of onecorporationactindependentlyin the
interestof thatcorporation;5. corporationfinancinganothercorporation;6. inadequate
capitalization(“thin incorporation”);7. corporationcausingtheincorporationof another
affiliated corporation;8. corporationpaying the salariesandotherexpensesor lossesof
anothercorporation;9. receivingno businessotherthanthat givento it by its affiliated
corporations;10. corporationusingthe propertyof anothercorporationas its own; 11.
noncompliancewith corporateformalities; 12. commonemployees;13. services
renderedby the employeesof onecorporationon behalfof anothercorporation;14.
commonoffices; 15. centralizedaccounting;16. undocumentedtransfersof funds
betweencorporations;17. unclearallocationof profits and lossesbetween

15



We disagreewith Cleco’sfirst contentionthat thisproposedamendmentis a

drasticchangein course.Rather,in theoriginalpetition, theCity clearlyalludedto

someof thecoreelementsofthis remedy:

Thenameddefendants,astheyhavebeenrenamed,consolidated,
mergedand/orrestructuredduring the time pertinenthereto,areall
affiliated, havea commonalityof shareholders,owners,members,
directors,andofficersin common,aresubsidiaries,parentcompanies
and/orholdingcompaniesof eachother,andin theirjoint andseveral
capacitiesassuch,enteredinto contractsand/oragreementswith the
City andincurredlegalandcontractualobligationsto the City, which
agreements,relationships,mannersof dealing,andobligationshave
beeninducedandperformedin sucha mannerasto bring the causesof
action assertedby the City hereinunderthejurisdiction andpurview of
this Court.

(Doc. 1, p. 2). Given theseassertions,it is highly unlikely that Clecois now surprised

attheCity’s attemptto pursueanyform of joint corporateliability available. As

notedabove,thesinglebusinessenterprisedoctrineis merelyanequitableremedy,

not a newcauseof action. Thatit hasbeenpleadedspecifically in theamended

complaint,andwasmerelytoucheduponin theoriginal complaint,doesnot

necessarilymeanthat Clecowill beundulyburdenedby its additionto thelawsuit.

We find Cleco’sargumentsasto potentialprejudiceunpersuasive.

Cleco,however,citesaportionof CountVI from theoriginal petition, thestate

antitrust count,which seemsto contradicttheabovestatementquotedby theCity:

“The affiliateswith whom Clecohasparticipatedin restrainingtradeor commerce,or

with whom Clecohasconspiredto restraintradeor commercearenot subsidiaries

corporations;and 18. excessivefragmentationof a singleenterpriseinto separate

corporations.

577 So. 2d at 257-58.
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that Clecocontrols,noraresuchaffiliateswholly ownedsubsidiariescontrolledby

thesamecommonparent.” (Doc. 1, pp. 20-21). As is evidencedby theeighteen-

factorGreentest,however,thesestatements,evenif acceptedastrue, would not be

sufficient to constitutea full “admission”that thenameddefendantswerenot acting

asa singlebusinessenterprise.

Moreover,formerCountVI hasbeenabandonedin its entiretyin theproposed

amendedcomplaint. Thus, evenif thestatementsin theoriginal petition are

contradictory,the allegationscontainedin theproposedamendedcomplaintare

consistent. In addition,counselfor theCity hasrepresentedto theCourt that

evidencein relatedcases,andevidencecurrentlybeinggatheredin this case,will

supportthe City’s contentionsasto this Count, justifying theproposedamendment

undertheCourt’s order.9

Therefore,becauseCountXI conformsto theevidenceandis not unduly

prejudicialto Cleco,theCity’s motionto amendasto CountXI will beGRANTED.

E. The Antitrust and RescissionClaims

Lastly, the City’s antitrustandrescissionclaims,CountsVI andIX in the

We arequizzedat the City’s insistenceupon including this count,giventhat the proposed
amendedcomplaint is repletewith allegationsof joint actsof fraudon thepart of thenamed
defendants.UnderLouisianalaw, suchintentionalactsmaygive riseto solidary liability. SeeLa. Civ.
C. art. 2324(A); seealso Boudreauxv. Jeff, 884So. 2d 665, 674 (La. App. 1st Cir. 2004) (“Whenthe
actionis performedintentionally, with the assistanceof aco-conspirator,bothpersonsaresolidarily
liable for the damagecausedby their actions.”); Hernandezv. ChalmetteMedical Ctr.,869 So. 2d 141,
147 n.2 (La. App. 4th Cir. 2004) (“rArticlel 2324 wasamendedin 1996to limit solidary liability for
tortfeasorsto intentionaltortfeasors.Liability for damagescausedby two or morenon-intentional
tortfeasorsis now ajoint anddivisible obligation.”). The Court certainlydoesnothaveenough
evidencebeforeit to makea determinationasto the viability of this counton the merits. We merely
holdthat theinclusionof the countin the proposedamendedcomplaintcontravenesneitherour order
nor therequirementsof Rule15(a).
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original petition, areformally abandonedin theproposedamendedcomplaint. Both

partieshaveacknowledgedthis abandonment,andin theinterestof efficiency,the

Courtwill allow theclaims to beexcisedby the City’s amendmentsratherthanby

grantingCleco’smotion for summaryjudgment(Doc. 280)in a separateorder.

Becausethe antitrustandrescissionclaims areno longerin contest,and

becausetheCity’s proposedamendedcomplaintexcludesanyreferenceto those

claims,Cleco’sMotion for PartialSummaryJudgmentonAntitrust andRescission

Claims(Doc. 280)will beDENIED AS MOOT. Likewise,the antitrustandrescission

claims areDISMISSED.

HI. Conclusion

We reiteratethat thetrial datein this matteris quickly approaching,andthe

time hascometo bring afinal resolutionto this casein onewayor another.A critical

steptowardthat goal is to clarify andstreamlinetheissuesonwhich thepartiesmay

still havea viable dispute. TheCity’s proposedamendedpetitionappearsto bea

genuineeffort to do just that. What’smore,theproposedamendmentsdo notseem

to beanattemptby theCity to ambushor disadvantageClecoin anyway.

Therefore,theCity’s Motion for Leaveof Court to File AmendedandRestated

Complaint(Doc.269)will be GRANTED.

SIGNEDonthis IL ~ay of January,2010 atAlexandria,Louisiana.

DEE D. DRELL
UNITED STATESDISTRICT JUDGE
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