
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

CIVIL ACTION NO. 1:05-cv-01121

-vs- JUDGE DRELL

CLECO CORP.,et al. MAGISTRATE JUDGE KIRK

HEARING SUMMARY AND ORDER

On February11, 2010,the Courthelda hearingfor theostensiblepurposeof

considering:(1) anyobjectionsto our ruling onamotion to quash(Doc. 348)filed by

SamSansing(“Mr. Sansing”),whichwe grantedin partanddeniedin part (Doc. 350);

and(2) argumentson a motion to compel(Doc.351)filed by thedefendants,Cleco

Corp. et aL, on February5, 2010. However,becausea numberof othermotionswere

filed prior to thetime of thehearing,andbecausetheCourt is endeavoringto

expediteconsiderationof suchmotionsgiventheimpendingtrial datein this case,

wediscussedvariousotherissuesaswell. Ourdispositionsasto eachof these

mattersareasfollows.

First, asto our ruling on themotionto quash,counselfor Clecoexpressedthree

principalconcerns:(1) thatdocumentsproducedin statecourt litigation involving Mr.

Sansing,which areresponsiveto Cleco’sproductionrequestsin this case,needto be

designatedby Batesnumber;(2) thewithholding of somedocumentsasprotectedby

thework productdoctrinewithout aprivilegelog; and(3) relevanceobjectionsstated

by counselfor Mr. Sansingwhichseekto withhold productionof documents
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evidencingcommunicationsthat Mr. Sansinghashadwith othermunicipal

customersof Cleconot partiesto this litigation. Moreover,Mr. Sansingalsofiled a

motionto file certaindocumentsundersealwith theCourt (Doc. 362),which we

consideredduring thehearing.We will briefly addresstheseissuesin turn.

As to thedocumentsproducedin theancillarystatecourt litigation, theCourt

doesnot find that counselfor Mr. Sansingis underanyfurtherobligationto

categorizedocumentsbeyondthedesignationsincludedin alisting thatwas

presentedto theCourtandopposingcounselduring thehearing.After receivingan

affirmative representationfrom counselfor Mr. Sansingthat all documentsproduced

in connectionwith the statecourt litigation, combinedwith documentspresentedto

theCourtwith themotionto file underseal,werefully responsiveto Cleco’s

productionrequests,no furtherorderfrom theCourt is neededat this time. Second,

afterexplanationfrom counselfor Mr. Sansingto theeffect thata listing ofBates

numberscorrespondingto thedocumentsproducedin the statecourt litigation has

alreadybeenprovidedto Cleco,theCourtwill merelyrequirecounselfor Mr. Sansing

to supplementhis responsesto thesubpoenawith a statementthatthedocuments

referencedin thedisputedresponsereflectthesameBatesnumbersaswere

previouslyproduced.Finally, anyof Mr. Sansing’saudit documentsrelatedto a

municipality (particularlytheCity of Opelousas)which is not a party to this litigation

arenot, atthis time, deemedrelevantor likely to leadto thediscoveryof admissible

evidence.Shouldrelevancebecomeobviousor arguableduringthedepositionof Mr.

Sarising,at alaterdate,theissuemaybereargued.However,at this juncture,

documentsreflectinghis audit arenot deemedsubjectto discovery.
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Next, Clecofiled a motion to compelagainsttheCity of Alexandria(“City”),

arguinggenerallythat: (1) theCity hasfailed to allegefraudwith sufficient

particularityunderFed.R. Civ. P. 9(b); and(2) theCity hasfailed to comply with

certainrequestsfor productionpropoundedto it by Clecoinvolving documents

providedto theCity’s expertandfactwitnesses.Indeed,Clecohascontinuedto urge

andwenotethatRule 9(b) requiresa partyallegingfraud to “state with particularity

thecircumstancesconstitutingfraud.” Id. “At a minimum,Rule9(b) requiresthat a

plaintiff setforth the‘who, what,when,where,andhow’ of the allegedfraud.” ~

exrel. Doev. Dow Chem.Co., 343 F.3d325, 328 (5th Cir. 2003). To this point, the City

hascompletelyfailedto satisfythis obligationthroughsupplementationof discovery,

andmustnow do soor subjectits fraudclaimsto possibledismissal.However,

judging from discussionatthehearingregardingtheCity’s productionof documents,

it appearsthat thesecondportionof Cleco’smotionis, in largemeasure,moot. This

is becausecounselfor theCity hasconfirmedin opencourt that all documents

furnishedto expertandfactwitnesseshavealsobeenfurnishedto Cleco.

In light of theforegoingobservations,andwith thefurtherdeterminations

describedbelow, the Courtherebyrulesasfollows:

(1) counselfor Mr. Sansingis ORDERED to supplement the responseto the

subpoena to Mr. Sansing, which supplement must state that the

documents referenced in the disputed subpoenaresponsereflect the

sameBates numbers as were previously produced in the state court

litigation;

(2) atthis time, documentationregarding audits performed byMr. Sansing
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for other municipalities not party to this litigation (including theCity of

Opelousas)is not relevant, and thus, is not subject to discovery;

(3) for purposesof clarity, communicationsbetweenMr. Sansingand Mr.

RobertL. Beck,his presentattorney,orhis formerattorney(who is nowthe

mayor of Alexandria) during the existence of their attorney-client

relationship, are privileged and not subject to disclosure, while

communicationsbetweenMr. SansingandthemayorofAlexandriain his

capacityassucharenot privileged;

(4) Mr. Sansing’sMotion to Submit DocumentsUnder Seal (Doc. 362) is

GRANTED, but Mr. Sansing is ordered to reproduce the documents

attachedto that motion and provide them to counselfor Cleco and the

City of Alexandria;

(5) forpurposesofclarity,whenanydocumentsarereceivedfromthirdparties

duringthediscoveryprocess,all ofthosedocumentswill immediatelyupon

receiptbe furnishedto opposingcounsel;

(6) Cleco’sMotionto Compel(Doc.351)is GRANTED IN PART, and because

theCity’s supplementalresponsesto interrogatoriesregardingtheCity’s

fraudallegationsareinsufficientunderRule9(b), theCity is ORDERED to

supplementits responsesto statewith particularity its fraud allegations

(meaning the“who, what, when,where, andhow” detailssurrounding

theallegedactsoffraud and misrepresentationcommitted byCleco),by

Wednesday,February 17,2010,andtheCity isfurtheredORDERED to file
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with the Court a copy of its supplemental responseson the samedate;

(7) uponrepresentationfromcounselfortheCity that, asidefromcertainemail

communicationsthat mustbe identifiedthroughelectronicsearches,all

documentsprovidedto theCity of Alexandriaby Mr. Sansinghavebeen

producedto Cleco,theCity is ORDERED to supplement its responsesto

discovery to include suchemail correspondenceby Monday, February

22, 2010,and suchproduction will be limited to email communications

which relate in any way to this litigation (i.e. to the City’s utility

operations), including all emails exchangedbetweenMr. Sansingand

the City’s utility director;

(8) uponrepresentationfromcounselfortheCity that all documentsprovided

to the City’s expertshave alsobeenprovidedto Cleco,no furtherorder

compellingproductionis necessary,but counselfor theCity is ORDERED

to provide counsel for Cleco with a privilege log referencing any

documentswhich the City claims should be protectedby the attorney-

client privilege or work product doctrines; and

(9) consideringthe Court’sprior rulingsonthediscoverabilityof certain

documentsrequestedto beproducedby Mr. Sansing,theCity’s Motion to

Quash(Doc. 359)is hereby DENIED AS MOOT.

SIGNEDonthis /~

DEE D. DRELL
UNITED STATES DISTRICT JUDGE
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