
STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

CHRIS BARKER, individually CIVIL ACTION NO. 06-0822
and on behalf of his minor son
CADDEN BARKER

JUDGE DRELL
-vs-

RENTAL SERVICE CORPORATION MAGISTRATE JUDGE KIRK
OF SOUTHWEST LOUISIANA, INC.
d/b/a RENTAL SERVICE CORPORATION, et al.

RULING

Before thecourt is a motionfor summaryjudgment(Doe.84) filed by defendant

SkyjackIncorporated(‘Skyjack’), seekingdismissalof all oftheclaimsagainstit by the

plaintiff, ChrisR. Barker,individually andonbehalfofhisminorson,CaddenBarker. For

thereasonssetforth below, themotion mustbe granted.

I. Background

Plaintiff allegesthatwhile workinghefell from a scissorlift, a typeof aerialwork

platform, andwasinjuredon April 28, 2005. Plaintiff timely filed his suit in statecourt

againstJLGIndustries(“JLG”) andvariousRentalServiceCorporationentities(“RSC”)

on April 27, 2006, within Louisiana’s one-yeardellctual prescriptiveperiod. After

removal to this court, Skyjack was addedas a party in this product liability suit on

September18,2007afterthepartieswereinformedduringdepositionsthatSkyjackwas

the actual manufacturerof the lift from which plaintiff fell. JLG had alreadybeen

dismissedwith prejudicevoluntarily by plaintiff on June29, 2007. RSC,which had
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fulfilled its obligations under the Louisiana Products Liability Act, soon filed an

unopposedmotion for summaryjudgmentwhich this courtgranted,dismissingthem

with prejudiceon July 22, 2008. Skyjackflied theinstantmotion arguingthat, because

JLGandRSChadbeenfoundnotliable andthuscouldnotbesolidarilyliabledefendants

with Skyjack, and becauseSkyjackwas not sueduntil more than two years after

plaintiffs injury, Louisiana’sone-yearprescriptiveperiodrequiresplaintiff’s suitagainst

Skyjackto bedismissedwith prejudice.

Plaintiff respondsthat the presencein this suit of intervenorplaintiff LEMIC

InsuranceCompany(“LEMIC”), plaintiffsemployer’sworkers’compensationcarrierand

thus a potential solidary obligor under Louisiana law, is sufficient to interrupt

prescriptionagainstSkyjack. Plaintiff also urgesthis court to apply the doctrineof

contra non valentern agerenulla currit praescriptio1 and, promisingto sueRSC for

spoliationornegligentmisrepresentationfor failing toprovideplaintiff theidentityofthe

true defendant,arguesthat the spirit of judicial economymilitates not dismissing

Skyjack. Lastly, plaintiff notes that the identity of interests betweenRSC and

Skyjack—whosold its lifts to RSCto be leasedout commercially—permitsits untimely

suit againstSkyjackto relatebackto its timely suitof EEC.

II. Analysis

TheLouisianaSupremeCourtprovidesthebulkoftheframeworkfor ouranalysis

in this diversity action:

This is the nameof this doctrineasreflectedin BlackTs Law Dictionary. It has beenmis-

spelled1 misnamed,shortened,and otherwisenot cited carefully in briefs, texts, and
jurisprudence,Practitionersandcourtsdo seemconsistentlyto use‘contranonvalentem”or
simply ‘contra non” to describethe concept.
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La. Civ. Codeart. 3492providesaone-yearprescriptiveperiodfor delictual
actions.Becauseplaintiffs’ suit for tort damageswasfiled morethanone
yearafter the accident,the actionhad prescribedon its face. In sucha
circumstance,theplaintiff carriestheburdenof provingthatprescription
was interrupted, suspendedor renounced. Prescription may be
interruptedby thefiling ofalawsuitpursuantto La. Civ. Codeart.3462,or
by thedebtor’sacknowledgmentoftheobligationasprovidedby La. Civ.
Codeart. 3492.

La. Civ. Codeart. 3462providesthatprescriptionis interruptedwhensuit
is filed in a court of competentjurisdiction. In Williams v. Sewerage&
WaterRd. of NewOrleans,611 So.2d1383 (La. 1993),this courtconcluded
that prescriptionwas interruptedwith regardto an injured employee’s
claims againstathird-partytortfeasorwhenthe employeefiled a timely
suit seekingworkers’ compensationbenefitsfrom his employer. In the
present case, however, no suit was filed; only voluntary workers’
compensationpaymentswere madeby the employer. Suchvoluntary
paymentsare insufficient to toll prescriptionunderArticle 3462 which
specificallyrequiresthefiling of a lawsuit.

The reasonfor adherenceto the dictateof Article 3462, which requires
filing suit to interrupt prescription,is simple. Whena lawsuit is filed
againsttheemployer,prescriptionis interruptedasto claimsagainstthe
employerpursuantto Article 3462. Becausethethird-partytortfeasoris a
solidaryobligor, the interruptionof prescriptionis applicablealso to a
claim againsta third-party tortfeasor,asthis court held in Williams v.
Sewerage& WaterBd.ofNewOrleans,611 So.2dat 1387. SeealsoLa. Civ.
Codearts.1799and2324C. Whena lawsuitis filed againsttheemployer
in acompetentcourt,prescriptionis interruptedbecausethelegalsystem
is put into motion andthepurposesof prescriptivelawsaresatisfied. The
time limit for filing a delictual actionis a legislative device intendedto
promote legal finality, bar stale claims, and prevent prejudice to
defendants.Whentheemployervoluntarily paysworkers’ compensation
benefits(which maycontinuefor manyyears),andtheinjured employee
filesno lawsuitagainstanyparty,noneofthegoalsofprescriptionstatutes
aremet with regardto claimsagainstathird-partytortfeasor.Thereis no
analogybetweenalawsuitagainstanemployerandmereclaim assertion
which promptsvoluntaryworkers’ compensationpayments. While the
formermayinterrupt prescription,Wiiliarns v. Sewerage& WaterRd. of
New Orleans,supra, thelattersimply doesnot.

Gary v. CamdenFire Ins. Co., 676So.2d553, 655—56 (La. 1996)(footnotesandcitations

omitted). Plaintiff, who hastheburdenof showinginterruptionof prescriptionwhere,
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as here,his complaintis facially prescribed,hasnot providedproofof a “suit seeking

workers’ compensationbenefitsfrom his employer,”id. at 555, norcouldthis courtfind

anyevidenceof sucha suit from the record. Thereare,however,plaintiff’s allusions

(though no supporting documents,no affidavits, and no statementsof undisputed

material facts) in his responseto Skyjack’s motion of a “claim” for workers’

compensation, what this court understandsto be simply voluntary workers’

compensationpaymentsfollowing a “mereclaimassertion.”Thesepayments,without

the commencementof an action in a competentcourt, arenot enoughto interrupt

prescription. Williams,611 So.2dat1387. LEMIC simplyintervenedin plaintiff’s suit to

recouppaymentsit madevoluntarily asplaintiff’s employer’sworkers’ compensation

carrier. Further,therearenoclaimsfor workers’compensationmadeby plaintiff in his

(voluntarilydismissed)third-partydemandagainstLEMIC andhis employer(in which

he alleged only tortious collaborationwith defendantsto deny his claim against

defendantsor concealinformation). As such, the workers’ compensationcarriers

presencein this actiondoesnot legally sufficeto interrupt prescriptionasto Skyjack

underArticles 3462and3463.

BecauseSkyjackwasnot timely sued,plaintiff may also prove interruptionby

showingthat Skyjackwasa solidaryobligor with someothertimely sueddefendant,

hereJLGor EEC. SeeLa. Civ. Codeart. 3503 (2007)(“Whenprescriptionis interrupted

againstasolidaryobligor, theinterruptionis effectiveagainstall solidaryobligors and

their successors.”). Becausethesetimely sued defendantswere dismissedwith

prejudice and found not liable, plaintiff cannot rely on Article 3503 to interrupt
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prescriptionastoSkyjack. SeeSpottv. OtisElevatorCo.,601 So.2d 1355, 1359(La. 1992);

LA. Civ. CODEart. 3463 (2007) (“Interruption is considered never to have occurred if the

plaintiff abandons, voluntarily dismisses the action at any time either before the

defendanthasmadeanyappearanceof recordorthereafter.. . .“). Thus,plaintiff cannot

rely on the aforementionedthird-partycomplaintagainstLEMIC andhis employer,as

he voluntarilydismissedthis complaintwith prejudiceaswell.

Plaintiff argues that the doctrine of contra non valentemagere nulla currit

praescriptioappliesin this case.In Carter v. Haygood,892 So.2d1261, 1268(La. 2005),

the LouisianaSupremeCourtsummarizedthedoctrine’sapplication:

In PlaqueminesParish Com’n Council v. Delta DevelopmentCo., Inc., 502
So.2d1034, 1054—55(La. 1987), werecognizedthefour instanceswhere
contranon valentemis appliedto preventtherunningof prescription:(1)
wheretherewas somelegai causewhich preventedthe courtsor their
officers from taking cognizanceof or acting on the plaintiffs action; (2)
wheretherewassomeconditioncoupledwith thecontractorconnected
with theproceedingswhich preventedthecreditorfrom suing or acting;
(3) wherethedebtorhimselfhasdonesomeacteffectuallyto preventthe
creditor from availing himself of his causeof action;and (4) wherethe
causeof actionis notknownorreasonablyknowablebytheplaintiff, even
thoughthis ignoranceis not inducedby thedefendant.Thesecategories
thusallow “the courtsto weighthe‘equitablenatureofthecircumstances
in eachindividualcase’to determinewhetherprescriptionwill be tolled.”

Id. at 1268. As in Carter,only thethird categoryis implicatedhere,“which hasbeen

heldto encompasssituationswherean innocentplaintiff hasbeenlulled into a course

of inactionin theenforcementof his right by reasonof someconcealmentorfraudulent

conducton thepart of the defendant.” Id. at 1269. Plaintiff assertshetelephonedan

RSCstorepersonallypriorto thesuit beingfiled, andarepresentativeinformedhimthat

the manufacturerof the lift was JLG becausethosewere the only lifts theyleased.
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Plaintiff madeno furtherinquiries into thematter. However,the actualstore—another

locationthanthat contactedby plaintiff—plaintiff’s employerrentedthelift fromleased

two typesoflifts, JLGandSkyjack. Thereis noevidencethatatanypointplaintiff asked

his employer,whohadrentedthe subjectlift from RSC,what typeof lift it hadrented.

Contra non valentem “will not except the plaintiff’s claim from the running of

prescriptionif his ignoranceis attributableto his own willfulness or neglect;that is, a

plaintiff will bedeemedto know whathecouldby reasonablediligencehavelearned.”

Corseyv.State,375 So.2d1319, 1322(La. 1979). Also, Skyjackhasobservedin briefthat

it madeplaintiff awarethroughinterrogatoryanswersgivenbeforetheprescriptiondate

that thelift was, in fact, possiblya Skyjacklift, showingthatthe suit couldhavebeen

amendedprior to theprescriptiondate. Thus,Plaintiff hasnot supportedhis argument

for theapplicationofcontranon valentemto theprescriptionofhisclaimagainstSkyjack.

Plaintiff’s judicial economyargument,i.e., that he will sue RSC for negligent

misrepresentationfor concealingthe identity of the lift manufacturerif Skyjack is

permittedto avail itself of prescription,is hypotheticalat this stage. As such,it is

insufficientto interruptprescription. By makingthis determination,however,wemake

no rulingasto theviability of plaintiffs possiblenegligentmisrepresentationclaim.

Lastly,plaintiff claimsthatrelationbackshouldapplytohis untimelysuitagainst

Skyjackowing to the closerelationshipof Skyjackand EEC, citing thecaseof Ray v.

Alexandria Mall, 434 So.2d 1083 (La. 1983). flay dealt with improperly identified

defendantsandamendmentsto pleadingsto correctthe misidentification. Id. at 1085

(comparingLa. CodeCiv. Proc. art. 1153to FederalRuleof Civil Procedure15(c),upon
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which it wasbased).TheLouisianaSupremeCourtin Raycameupwith a standardfor

determiningwhether amendedpleadingscorrecting improperly nameddefendants

would relatebackor would be subjectto exceptionsto prescription:

(1) The amendedclaim must arise out of the sametransactionor
occurrencesetforth in theoriginal pleading;

(2) The purportedsubstitutedefendantmusthavereceivednoticeof
the institution of the action suchthat he will not be prejudicedin
maintaininga defenseon themerits;

(3) The purportedsubstitute defendantmust know or should have
knownthat but for amistakeconcerningtheidentity ofthe proper
partydefendant,theactionwould havebeenbroughtagainsthim;

(4) The purportedsubstitutedefendantmustnot bea wholly new or
unrelateddefendant,sincethis wouldbetantamountto assertionof
a newcauseof action whichwouldhaveotherwiseprescribed.

Ray,434 So.2d at 1087 (emphasis added). Skyjack is completely unrelated to JLG, and

plaintiff hasadducedno evidencein thiscaseto suggestthatRSCandSkyjackareinany

wayrelatedor accustomedto sharingnoticeof litigation broughtagainsteachof them

with theother. Accordingly,plaintiff’s relationbackargumentis notsufficientto defeat

Skyjack’sclaimofprescriptionandmotionfor summaryjudgmentthereupon.Following

thefiling of themotionfor summaryjudgment,thepartieswererequiredto file pretrial

stipulationsin advanceof the pretrial conferencein this case. Plaintiff producedno

evidencein conjunctionwith his filings (awitnesslist) whichmightotherwiseaffectthis

ruling,

III. Conclusion

For theforegoingreasons,Skyjack’smotionfor summaryjudgment(Doc.84)will

beGRANTED. By separatejudgment,all oftheclaims againstSkyjackby theplaintiff,

Chris H. Barker, individually and onbehalfof his minor son,CaddenBarker,mustbe
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dismissedwith prejudice. Any claims for negligentmisrepresentation(not allegedor

partof this suit) arenot determinedhere.

SIGNEDonthis dayof April, 2009 at Alexandria,Louisiana.

r

DEED. DRELL
UNITED STATESDISTRICT JUDGE
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