
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

ANDREW FOWLER, ET AL. CIVIL ACTION NO. 08-216

versus JUDGE TRIMBLE

THE UNITED STATESOF AMERICA MAGISTRATE JUDGEKIRK

ORDER

Beforethe court is the government’sappeal’ of the recentorder2 by MagistrateJudge

Kirk grantingplaintiffs’ motionto compel3andawardingattorneyfeespursuantto Fed.R. Civ.

P. 37(a)(5)(A).

Thegovernmentcontendsthatit waserrorforthemagistratejudgeto awardattorneyfees

underRule37(a)(5)becauseit was“substantiallyjustified” in withholding certainresponsesto

interrogatoriespropoundedby plaintiffs.4 Specifically,the governmentassertsthat plaintiffs’

interrogatoriesofDecember5,2008,requesting“IRS administrativefiles,anexhibit list,witness

list andall factstheUnitedStatesreliedon in denyingPlaintiffs’ refundclaim” werepremature

given thefactthatthegovernmenthadnotyetemployedanexpertin thiscaseandno depositions

‘R. 37.

2R. 30.

3R. 19.

4R. 37-2 at p. 4, contrastingWashingtonv. M. HannaConst.,Inc., 299 Fed.Appx. 399
(
5

1h Cir. 2008)andciting Amosv. Jackson,2007WL 1347779,*5 (W.D. La. May 8, 2007).
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had beentakenby eitherpartyasof that date.5

A federaljudgemayrefertoamagistratejudge,with enumeratedexceptions,anypretrial

matterpendingbeforehim.6 Partieswho objectto anyfinding by themagistratejudgemay file

written objectionstheretowithin ten(10) daysof the issuanceof theorderin question.7The

district judgeshallmodifyonly suchportionsofthemagistratejudge’sorderwhich he finds to

be clearlyerroneousorcontraryto law,8 In makingthisdetermination,thedistrictjudgemaynot

considerargumentsnotpreviouslyheardby themagistratejudgeon theoriginal referredmotion.9

Thecourthasreviewedthe law andargumentadvancedby thepartiesandfinds thatthe

governmenthasfailedtodemonstratethattheassessmentofattorneyfeesunderRule37(a)(5)(A)

wasclearlyerroneousor contraryto law.

Rule37(a)(5)provides,in part,thatif a motionto compelis granted

thecourtmust,aftergiving an opportunityto beheard,
requirethepartyor deponentwhoseconductnecessitated
themotion, thepartyor attorneyadvisingthat conduct,
or both to paythemovant’sreasonableexpensesincurred
in making themotion, includingattorney’sfees. But thecourt
must notorderthis paymentif:
* *

(ii) if theopposingparty’s nondisclosure,reponse,or objection
wassubstantiallyjustified...

Weagreewith MagistrateJudgeKirk’s assessmentoftheinterrogatoriesatissueandfind

5R. 37-2at p. 2.

628 U.S.C. § 636(b)(l)(A).

7Fed.R. Civ. P. 72(a).

81d.

9g Fed.Proc.,L. Ed. § 20:205.
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that theysoughtdiscoverableinformationin keepingwith thebasicpremisethatdiscoveryis

necessaryto preventtrial by ambush.Althoughwe areawarethatdiscoverywasongoingin this

caseat the time plaintiffs propoundedthe interrogatoriesat issueupon the government,the

governmenthadadutyto provideanswerswhich werecompleteatthat timeand,uponfurther

discovery,supplementsuchresponsespursuantto Fed.R. Civ. P. 26(e).

Accordingly,thegovernment’sappealofthemagistratejudge’sassessmentof attorney

feesassociatedwith plaintiffs’ motion to compelis DENIED. It is

ORDEREDthat plaintiffs shall file adetailedsummaryoftime spent,hourly attorney

ratesandexpensesincurredin conjunctionwith themotionto compelatissuewithin twenty(20)

daysofthe issuanceofthis order. Thereafter,thegovernmentshallhavetwenty(20)daysto filc

any responsein oppositionto plaintiffs’ summaryof attorneyfees,costsand expenses.It is

further

ORDEREDthat, uponreceiptof thesebriefs from eachparty, thematteris referredto

MagistrateJudgeKirk for determinationoftheattorneyfees,costsandexpenseswhich shallbe

paidby thegovernment.
1)t~

THUS DONE AND SIGNEDin chambersat Alexandria,Louisianathis i ~‘ day of

June,2009.

JAMES T. TRIMBLE, JR.
UN9tED STATES DISTRICT JUDGE
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