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MEMORANDUM RULING

Beforethe court is a motion to alter or amendjudgment1filed by defendant,the United

Statesof America(“Government”). For thereasonsexpressedhereinbelow, the court finds that

this motion shouldbe DENIED.

Thefactsof the abovecaptionedcasehavebeenrecitedextensivelyby this court in our

prior memorandumruling and judgment,which forms the basis of the government’sinstant

motion. Accordingly,wedo not repeatthemhere.

For the purposesof the motionnow beforeus, it is sufficient to recountthat, aftera trial

on the merits before the undersigned,this court issueda memorandumruling and judgment

reflectingour finding that the governmenthaderroneouslyabatedplaintiffs’ federal incometax

liability in the amountof $38,713.59and had not reinstatedthetax beforethe expirationof the

applicablestatuteof limitations.2 The courtfurther foundthat, althoughplaintiffs failed to raise

this issueat the administrativelevel, the governmentcould not assertthe variancedoctrine in

order to defeatour jurisdiction as to this issuebecausethe documentaryevidencebefore us

demonstratedthat the governmentwasunquestionablyawareofthe erroneousabatementduring
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the administrativeproceedingsin this matter.3 Finding that we possessedjurisdiction over the

abatementissueby virtue of the government’swaiver of the variancedoctrine, we held that

plaintiffs wereentitledto a refundin theamountof $38,713.59.

The government’sinstant motion seeksamendmentof that portion of our judgment

pursuantto Fed. R. Civ. P. 59(e) on the basisthat applicablejurisprudenceconstrueserroneous

abatementsas ineffectual under 26 U.S.C. § 6211(a) becausean abatementresulting from a

clerical error is not arefundbasedon the meritsof taxpayerliability and, therefore,doesnot fit

within the scopeof the statuteof limitations for reinstatementof abatedtax. The government

assertsthat, assuch,it hadno deadlineby which it hadto reinstatethetax and, in fact,did not

haveto reinstatethe tax at all becauseit wasnevertruly abated. The governmentpointsto the

United StatesFifth Circuit Court of Appeals’ ruling in Matter of Bugge4 as support for its

position.

Plaintiffs arguethat the government’smotion is improperunder Rule 59(e) becauseit

doesnot demonstratea changein controlling law, newevidencenot previouslyavailable,a clear

error of law or the need to prevent manifest injustice. Plaintiffs further argue that the

governmenthasnot borne its burdenof proof in demonstratingthat this casefits within an

exceptionto therunningofthe statuteof limitations.

In Matter of Bugge, the Fifth Circuit consideredfactssimilar to thosenow before this

court. There,an Internal RevenueService(“IRS”) CollectionsOfficer mistooknotationsin the

taxpayer’spaper and computerizedfiles and, assuming duplicate assessments,erroneously

abated$327,379.82in tax liability. Thetaxpayerlater argued,in the courseof his bankruptcy

proceeding,thatthefederalwindfall profit tax liability in theamountof $327,379.82wasinvalid
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becauseit was reinstatedafter the statute of limitations had expired. The court rejectedthe

approachofthebankruptcycourt following thereasoningof Crompton-RichmondCo. v. United

States5and,instead,foundthe reinstatementproperon thebasisthat no abatementhadevertruly

occurred.6 The court explainedthat the IRS’s authority to abatepreviously assessedtax is

providedfor in I.R.C. § 6404(a),allowing abatementof assessmentswhich are (1) excessivein

amount; (2) assessedafter the expiration of the applicable statute of limitations; or (3)

erroneouslyor illegally assessed.7The court reasonedthat an erroneousabatementstemming

from a clerical error is not anauthorizedabatementunderany of theseprovisionsand, thus,the

statuteoflimitationsdoesnot apply.8 Thecourt furtherreasonedthatthe IRS officer’s mistaken

assumptionthataduplicateassessmenthadbeenrecordedwasa clerical errorof inadvertence.9

The governmentassertsthat, in the casebeforeus, an IRS clerk in Fresno,California

inadvertentlyplacedthenumberthree(“3”) in front oftheproperabatementof $6,252and,thus,

inputtheerroneousabatementin the amountof $36,252into thecomputerizedsystem.

Plaintiffs arguethattheIRS’s own internaldocumentsshowthat theerroneousabatement

wasnot dueto clerical error. Pointingto theirown Trial Exhibit No. 31, entitled “Reinstatement

of ErroneouslyAbatedTax LeadSheet,”plaintiffs cite thefollowing language:

[a]lthoughtheRA [revenueagent]contendsthat an amount
of SND taxeswereerroneouslyabateddueto acombination
ofmisstatementof fact and clericalerror, Legal Counseland
Memphisprocessingcontendthat theerroneousabatementsof
SND tax weretheresultof arestatementof tax. Therefore,
sinceLegal CounselandMemphishavemadeadetermination
(interpreted)thattheabatementerrorwasarestatementoftax, the
reassessmentof tax afterstatuteexpirationis notallowable
accordingto theIRM (SeeIRM 25.6.7.2.1etc.)[.]

~3I1 F.Supp.1184(S.D.N.Y. 1970).
6 Bugge,99 F.3dat 745.
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The court finds that the governmenthasoffered no evidence,save the testimony of

RevenueAgentLud McNeely,’°to rebuttheIRS’sdeterminationthattheerroneousabatementat

issueis not theproductofa clerical error. Although we do not find theexplanationfor theerror

offered by thegovernmentimplausible,we recognizethat this explanation(including theopinion

ofMr. McNeely) wasoffered to IRS managementand rejectedafterinvestigation,asevidenced

by the languagecited above. The governmentoffers no proofthat the conclusionarrivedat by

the IRS, interpreting its own regulations after investigation of the abatementat issue, is

erroneousand should be upset by this court. Accordingly, we find that ourprior judgment

shouldstandasrendered.

Thecourtwill issueanorderin conformity with thesefindings.

Alexandria, Louisiana
October , 2009 MES T. TRIMBLE, JR.
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