
STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

SPORTSDESIGN & DEVELOPMENT, INC. CIVIL ACTION NOS. 1:08-CV-1179

-vS- JUDGE DRELL

MILLER BREWING CO. MAGISTRATE JUDGE KIRK

RULING AND ORDER

Presentlybefore the court is Miller Brewing Company’s (“Miller”) motion to

dismiss(Doc, 10) this actionfor failure to join “a necessaryandindispensableparty”.

According to the motion and an affidavit, this corporation assignedall of its U.S.

trademarksto MillerCoorsLLC, which, accordingto thesedocuments,receivedALL of

theliabilities pertainingto themarketingoftheMiller trademarks.Thiscaseis primarily

a trademarkinfringementcase. Plaintiff, SportsDesign& Development,Inc. (“Sports

Design”), claims Miller infringed uponits trademarkwhenit marketeda fishing lure

virtually identicalto SportsDesign’sbut with a Miller Lite (Beer) logo. It also claims

damageson relatedclaims/causesof action.

Themotionfiled is amotionto dismisspursuantto FederalRuleofCivil Procedure

12(b)(7). Thatrule, 12(b),allows for thepresentationof certaindefensesin advanceby

motion, including, ashere,thefailure to join apartyunderRule 19. UponreadingRule

19 onelearnsthattheremedyin suchsituationsis generallynotdismissalattheoutset.

Rather,pursuantto Rule 19(a)(2), if a persondeemedto be a “RequiredParty” (as
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opposedto the formerdesignationof “Indispensable”in theRule)hasnotbeenjoined,

thenthe court must order that party joined if so doingwill not destroyjurisdiction.

Considerationfordismissalis a latermatter,dependingonwhetheractualjoinderof the

partyis notfeasibleor is not accomplished.SeeFED, R. CIV. P. 19(b).

Based upon the representationsin the motion and the attachedaffidavit,

MillerCoors LLC is a “RequiredParty” because,asrepresented,it is thepartywhich

would likely be liable in this caseif trademarkinfringementin theuseoftheMiller Lite

logois proved.

Accordingly,pursuantto Rule19(a)(2),it is ORDERED that,within 30 daysofthis

date, Plaintiff shall causeMillerCoors LLC to be joined in this action by amended

pleadingandshallusebestefforts to effectserviceofprocess.Failureto join this party

will resultin additionalconsiderationofthis casefor dismissaluponadditionalmotion

from defendant.

SIGNEDonthis~ dayof July, 2009 at Alexandria,Louisiana.

DEE D. DRELL
UNITED STATESDISTRICT JUDGE
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