
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

ALEXANDRIA DIVISION

JOSEPH DISTEFANO, JR. CIVIL ACTION NO. 1:09-cv-00693

-vs- JUDGE DRELL

TUNICA-BILOXI INDIAN TRIBE MAGISTRATE JUDGE KIRK
OF LOUISIANA, et al.

RULING

Before the Court is plaintiff JosephDistefano,Jr.’s motion to remand(Dcc. 6)

basedupon the removing defendant’sfailure to obtain the consent of all other

defendantsproperly joined in and servedwith the plaintiff’s petition. Specifically,

defendantTunica-Bioxi IndianTrthe of Louisiana(“Tunica-Bioxi”) hasnot contested

plaintiff’s assertionthat it removedthe actionto this Courtwithout theconsentof the

otherdefendantsnamedin thepetition. Accordingly, theplaintiff’s motionto remand

mustbe GRANTED, andweREMAND to the12th JudicialDistrict Court in andfor the

Parishof Avoyelles,Louisiana.

BACKGROUND

This suit arisesfrom themurderof plaintiffs wife, JanaverDistefano. The

homicidetook placeatthe ParagonCasinoResortlocatedin Marksville, Louisiana,

which is ownedandoperatedby defendantTunica-Eiloxi. Mr. Distefanobroughtsuit

in the 12thJudicialDistrict Courtof the Stateof Louisianain AvoyellesParish,

naminga varietyof defendantsin thepetition, including Tunica-Bioxi (Dcc. 1, Exh.
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A). Mr. Distefanoseeksto hold thedefendantsliable for hiswife’s deaththrougha

numberoftort claimsdescribedin his original Petitionfor Damages(Doc. 1, Exh. A).

All defendantsnamedin thePetitionfor Damageswereservedwith the

petitionprior to Tunica-Biloxi’s filing of thenoticeof removalon April 27, 2009 (Dcc. 6,

Exits.A-C). Nonetheless,Tunica-Biloxi hadnot obtainedtheconsentof theother

defendantsto theremovalatthetimethenoticewasfiled. Indeed,Tunica-Biloxi has

not contestedMr. Distefano’sclaim thatTunica-Bioxi aloneremovedthecaseto this

Court;plaintiff’s motion is unopposed.

ANALYSIS

Under28 U.S.C. § 1446(a),“[a] defendantor defendantsdesiringto removeany

civil action. . . from aStatecourtshall file in thedistrict court. . . a noticeof removal.”

Likewise, 28 U.S.C. § 1441(a)providesthat “any civil action. . . mayberemovedby

thedefendantor thedefendants”wherethedistrict courthasoriginal jurisdiction

over the action. The Fifth Circuit hasclearly interpretedthis statutorylanguageas

requiringthat, in general,all defendantsmustloin in anoticeof removalin orderfor

the removalto beprocedurallyvalid. In re BeazleyIns. Co., No. 09-20005,2009WL

205859,at *4 (5th Cir. Jan.29, 2009)(quotingFariasv. BexarCountyBd. ofTrustees

for MentalHealthMental RetardationServs.,925F.2d 866, 871 (5thCir. 1991)) Doev.

Kerwood,969 F.2d 165, 167 (5th Cir. 1992); Gettv Oil Corp. v. Ins. Co. of N. Am., 841

F.2d 1254, 1262(5th Cir. 1988). The courtin ICerwoodspecifiedthat “if thereis only

onedefendantthenthat defendantmayremovethecase;however,if thereis more
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thanonedefendant,thenthedefendantsmustactcollectivelyto removethecase.”

969F.2dat 167.

ln theinstantcase,Mr. DistefanonamedTunica-Biloxi asoneof a numberof

defendantsin its original Petitionfor Damages.Eachof thesenameddefendantshad

beenservedwith theplaintiff’s petition beforeApril 27, 2009, the dateon which

Tunica-Biloxj filed its Noticeof Removal(Doc. 1). Therefore,Tunica-Biloxi was

requiredto obtaintheconsentof all of theotherproperlyjoined andserved

defendantsin orderto removethelawsuit, which it failed to do. Thenoticeof

removalwasthusprocedurallydefective.BecauseTunica-Biloxi hasofferedno

evidenceto contradictthesefindings,wemustconcludethatremovalwasimproper.

A judgmentin accordwith thisruling will issueseparately.

SIGNEDonthis~Jday of August,2009 atAlexandria,Louisiana.

DEE D. DRELL
UNITED STATESDISTRICT JUDGE

3


