
UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF KENTUCKY

NORTHERNDIVISION
ASHLAND

LEONARD E. SIMMS, )

Petitioner, ) Civil Action No. 08-43-HRW

vs. )

UNITED STATESOF AMERICA, ) MEMORANDUM OPINION
) AND ORDER

Respondent. )

PetitionerLeonardE. Simms(“Simms’~),anindividualincarceratedin theEasternKentucky

CorrectionalComplexin WestLiberty, Kentucky(“EKCC’~),hasfiled apro sepetitionfor writ of

habeascorpuspursuantto 28 U.S.C. § 2241 [R. 1] andhaspaidthe $5 filing fee. [R. 9]

Thismatteris beforetheCourtfor screening.28 U.S.C.§ 2243;Harper v. Thorns,2002WL

31388736,*1(6th Cir. 2002). As Simms is appearingpro se, his petitionis heldto lessstringent

standardsthanthosedraftedby attorneys.Burtonv. Jones,321 F.3d569, 573 (6thCir. 2003);Hahn

v. StarBank,190F.3d708, 715 (6thCir. 1999).Duringscreening,the allegationsin his petitionare

takenas true andliberally construedin his favor. Urbina v. Thorns, 270 F.3d 292, 295 (6th Cir.

2001). But if theCourtdeterminesthat the petitionfails to establishadequategroundsfor relief,

it maydismissthepetitionor makesuchdispositionas law andjusticerequire. Hilton v. Braunskill,

481 U.S. 770, 775 (1987).

I. FACTUAL BACKGROUND

In late 2002,Simmswastakeninto custodyby lawenforcementofficersin Kentuckyandwas

subsequentlychargedwith robberyanddrugcrimes.Beforeresolutionofthosecharges,onOctober
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17, 2002,he wasdeliveredinto federalcustodypursuantto awrit of habeascorpusadprosequendurn

to answerfederaldrug chargesin Missouri. On February4, 2003, pursuantto a written plea

agreement,Simmspleadguilty to distributionof cocainebaseanddistributionof 5 gramsor more

of cocainebasein violation of 21 U.S.C. § 841. OnAugust 28, 2003,he was sentencedto a120-

monthtermof incarceration.At thesentencinghearing,the federaltrial judgewas madeawareof

thecriminalchargespendingin Kentucky,as well as additionalchargespendingin Indiana. With

respectto thosecharges,the judgeindicatedon the record:

theyare separateoffensesand if the judgesin thosecaseschooseto run them
concurrentlythatwill be their decision.I will imposemy sentencewithoutcomment
whetherit’s concurrentor consecutive.

UnitedStatesv. Sirnrns,02-CR-227,WesternDistrict ofMissouri [R. 54, 95 therein].

SimmswasthenreturnedtoKentuckycustodyto faceprosecutiononthe statecharges.On

September15, 2003, theUnitedStatesMarshalserveda detaineron theKentuckyDepartmentof

Correctionsadvisingit of the federalsentenceandrequestingthat Simmsbe releasedinto federal

custodyat theconclusionof anystatesentence.

On December2, 2003, theJeffersonCircuit Court imposedacombined15 yearsentenceon

Simmsfor threecountsof first degreerobbery,possessionof acontrolledsubstance,andoperating

amotor vehiclewithout an operator’slicense. Cornrnonwealthv. Sirnrns, 02-CR-002381,Jefferson

Circuit Court. The sentencingjudgein thestatecourtwas madeawareof the pre-existingfederal

sentenceat thesentencinghearing,andindicatedthat the statesentenceshouldrun“concurrently

with the federaltime Defendantis nowserving.”

After thatsentencewasimposed,Simmswasplacedin KDOC custodyandbeganservinghis

statesentence.Simms’ Kentuckypublic defenderassuredhim in aFebruary6, 2004,letterthathis

federalandstatesentenceswouldbeservedconcurrently.Laterthatyear,however,Simmsbecame



concernedthat thiswas not correct. Simmswrote aletter to theUnitedStatesMarshalrequesting

thathebe transferredto federalcustodyto commenceserviceof his federalsentence,buthedid not

receiveanyresponse.OnJune15, 2004,Simmsfiled aRule35 motionin the Missourifederalcourt

askingthatthe two sentencesbe orderedto run concurrently,but thatmotionwasdeniedfor lack

ofjurisdictiononJuly20, 2004. Sirnrns,02-CR-227 [R. 114, 116 therein]

OnSeptember3, 2004,Simmswrote aletterto the federalBureauof Prisons(“BOP’~)North

CentralRegionalOffice (“NCRO’~)askingthattheKentuckyprisonbe designatedas the “place of

confinement”under 18 U.S.C. § 3621(b)for serviceof hisfederalsentenceunderthe authorityof

Barden v. Keohane,921 F.2d476 (3rd Cir. 1995). While NCRO’s geographicjurisdiction included

Missouri,the statewherehis federalsentencewas imposed,on September9, 2004NCRO advised

Simmsby letter that it hadforwardedhis requestto theMid-Atlantic RegionalOffice (“MARO’~),

whosegeographicjurisdiction includedKentucky, thestatewhereSimmswas incarceratedby the

Commonwealthof Kentucky.

Simmsreceivedno responsefrom theBOP until approximatelyoneandahalf yearslater.

OnFebruary23, 2006,Jill Webberof RegionalCorrectionalProgramsin MARO rejectedSimms’s

requestfor retroactivedesignationunder Barden andBOP ProgramStatement5160.05,andon

February27, 2006,MichaelW. Boram,Acting Administratorof theCorrectionalProgramsBranch,

reiteratedthe denial.

OnMay 24, 2006,Simmsfiled amotionto modifyhissentencein theMissourifederalcourt.

In its June26, 2006,opposition,theUnitedStatesexpressedits view that the appropriatemethod

for Simmsto pursuerelief was to file aSection 2241petition in the district of his incarceration

challengingthe BOP’s “execution” of his sentence.In doing so, theUnitedStatesnoted:

Prior to the filing of a § 2241motion,Simmsmustlikely exhausthis administrative



remedies.Thereareadministrativeremedyprocesseswithin the Bureauof Prisons
(hereafter“BOP’~)which do aid in the resolutionof the issueof consecutive/
concurrenttime betweenstateandfederalfacilities. BecauseSimms is not in the
BOP systemnor doesit appear that he waseverin the system,he cannot avail
himself of many of those options. However, it appearsthat a requestfor an
administrativenuncpro tuncdesignationof his statefacility as afederalfacility from
BOP is still possible,andmaybe consideredif Simmsmakestheproperrequest.18
U.S.C. § 3621(b).

Sirnrns, 02-CR-227 [R. 121 therein(emphasisadded)] Although Simmshadalreadysoughtsuch

relief in his September3, 2004 letter to theBOP, he did not statethis fact in his motion, andfor

reasonsnotclearin therecord,theUnitedStateswasseeminglyunawareof it. The sentencingcourt

deniedhis motion on jurisdictional groundson August 23, 2006,anddirectedSimmsto raisehis

claimsin aSection2241petition in the judicial district of hisincarceration. [R. 123 therein]

Simmswaited 18 monthsbeforetakinganyfurther action. OnMarch 10, 2008,insteadof

following the directionprovided by the UnitedStatesandthesentencingcourt, he filed amotion

in thesentencingcourtunder28 U.S.C.§ 2255 to correcthissentenceto reflect thatit shouldrun

concurrentlywith his statesentence.OnMarch13, 2008,the Courtsuaspontere-characterizedhis

motionas ahabeascorpuspetitionunderSection2241,andtransferredit to thisCourtpursuantto

Bradenv. Kentucky,410 U.S. 484, 495 (1973).

II. DIsCUssION

Therelief ultimatelysoughtby Simmsis to havethe timehespentin serviceof hisKentucky

sentencecreditedtowardshis previously-imposedbut subsequently-commencedfederalsentence.

While therecordindicatesthattheJeffersonCircuitCourtclearlyintendedthe twosentencestorun

concurrently,“astatecourtmayexpressits intentthatadefendant’sstatesentencerunconcurrently

with apreviouslyimposedfederalsentence,[but] this intent is not bindingon federalcourtsor the

BOP.” UnitedStatesv. Allen, 2005WL 332413,**2 (3d Cir. 2005) (citing Barden v. Keohane,921



F.2d476 (3dCir. 1990)). Simms’sassertionthat the federalcourt also intendedthe sentencesto

run concurrentlyis refuted by the transcriptof the August 28, 2003, sentencinghearing, and

subsequentrulings by thatCourt. While Simmssoughtto give practicaleffect to the Jefferson

Circuit Court’s judgmentby seekingrelief from theWesternDistrict of Missouriby letter, Rule35

motion,andSection2255motion,thatCourtcorrectlydeterminedthatSimms’ssoleavenueof relief

was throughahabeascorpuspetition filed under Section2241. The Court agrees,but concludes

thathabeasrelief is unavailableuntil suchtime as Simmswas returnedto federalcustody. Having

determinedthatSimmshasnowbeentransferredinto federalcustodyto servehisfederalsentence,

theCourtwill transferthe petition to the courthavingjurisdictionoverhis federalcustodian.

Some historical and practical perspectivemay assist Simms in making senseof the

proceedingswhich haveoccurredduring his sentencingandhis subsequentefforts to clarify his

obligationsunderhisstateandfederalsentences.Whenanindividual violatesthe criminal lawsof

two or more sovereigns,thefirst sovereignto arrestthe defendantobtains“primary custody” over

him, whichentitlesthatsovereignto requirethedefendantto servehis criminal sentenceimposed

by it first. Ponziv. Fessenden,258 U.S. 254 (1922). This primarycustodyis not relinquisheduntil

the sovereigndismissesthe chargesor releasesthe defendantuponserviceof the sentenceimposed

or to parole. Berry v. Sullivan, 2007WL 4570315,**2 (D.N.J. 2007). In Simms’scase,Kentucky

obtainedprimaryjurisdiction overhim whenit arrestedhim first, andhewas thereforerequiredto

servehis Kentuckysentencefirst beforeKentuckycould cedejurisdictionover him to theUnited

Statesfor serviceof his federalsentence.

While theKentuckychargesagainstSimmsremainedpending,hewastemporarilytransferred

to federalcustodyto facefederalcriminal charges.This temporarytransferof adefendantinto the

custodyofanothersovereignpursuantto awrit of habeascorpusadprosequendurndoesnotcausethe



first sovereigntorelinquishprimarycustody.See,e.g.,BOPProgramStatement5880.28Cit 1.3at

pgs.12-13.

Here,Shntnswas bothconvictedandsentencedin federalcourt beforehe was either

convictedoftheKentuckychargesorsentencedbytheJeffersonCircuitCourt In suchinsances,

itiscustomaryforthejudgeimposingthefirst sentencetomakenodeterminationregardingwhether

thesentenceimposedshouldnmconsecutivelywith orconcurrentto anothersentencewhichhas

notyetbeenimposedbyanothercourt.See,e.g.,State v. Staffiwd, Minn.App.,368N.W.2d364,366

(1985)(“The optionof consecutivesentencingshouldbe reservedto thejudgelastsentencingthe

defendant,whois inthebetterpositionto determinewhetherconsecutivesentencingisjustified.”);

State v. Reed, Kan., 703 P.2d756, 759 (1985) (“A trialcourthasno authorityto directasentence

to nmconsecutivelyto anonexistingsentencewhich might thereafterbe imposedin a pending

case.”). Indeed,theSixthCircuithasheldthatafederalsentencingcourthasno powerto impose

a sentenceconsecutiveto anas-yet-unimposedstatesentence.UnitedStates v. Quintero, 157F.3d

1038,1039-41(6thCir. 1998). Further,employingthereasoningof Quintero to the statutory

languageof 18 U.S.C.§ 3584(a) would alsoseemto forecloseasentencingcourt fromorderinga

federalsentenceto nm concurrently with anas-yet-unimposedstatesentence,andtheQuintero

courtnotedtwo unpublisheddecisionswhichhadsoheld. Quintero, 157 E3dat 1040n.1 (citing

UnitedStates v. Means,1997WL 584239,at*2 (6thCir. 1997)andUnitedStates v. AS, 1997WL

345736 (6thCir. 1997)).

After his federalsentencewasimposed,Sitntnswasthenreturnedto Kentuckycustody,

where theJeffersonCircuit Court imposedits sentence,anddirectedthatit shouldbe served

“concurrentlywith thefederaltimeDefendantis nowserving.” Thedifficulty, of course,wasthat

whileShntns’sfederalsentencehadbeenimposed,hewasnot“serving” thatsentence.Federallaw



is clear that a federalsentencedoesnot commenceuntil “the defendantis received in custody

awaitingtransportationto, or arrivesvoluntarily to commenceserviceof sentenceat, the official

detentionfacility at which thesentenceis to be served.” 18 U.S.C. § 3585(a).

The problemfacedby Simms is not an unusualone. Where the statepossessesprimary

custodyover a criminal defendantbut does not sentencehim until after a federalsentenceis

imposed,the “primary custody”doctrinepreventsthe federalcourt from orderingthe sentenceto

commenceuntil the statesentenceis completed,andSection3584doesnot authorizethe federal

courtto orderthefederalsentenceto runconcurrentlywith anas-yetimposedstatesentence.The

authorityof the statecourtis similarly circumscribed:while thestatecourtpossessesthe authority

to orderthe statesentenceto run concurrentlywith the existingfederalsentence,it hasno power

to therebycausethe federalsentenceto commenceuntil the statesentencehasexpired. 18 U.S.C.

§ 3585(a); Allen, 2005WL 332413at **2. The resultof the interactionbetweentheserulesis to

renderthe statecourt’s expresseddesireto haveits sentencerun concurrentlywith a pre-existing

federalsentenceunenforceableanddevoidof anypracticaleffect. This practice,whereasovereign

withonly secondaryjurisdictionproceedswithconvictionandsentencingbeforethejurisdictionwith

primary custodyover the defendantconvictsand sentencesthe defendant,thereforecausesan

unforeseenand frequently unrecognizedconflict betweenestablishedlegal principles and the

expectationsoflitigantsandcourtsalike,as evidencedby theJeffersonCircuitCourt’s judgmentand

the February6, 2004,letter from Simms’sKentuckypublic defender.

The problemis not without a remedy,although it is a limited one. Recognizingthe

difficulties presentedin thesituationdescribedabove,in Barden v. Keohane,921 F.2d476 (3d Cir.

1991),theThird Circuit heldthatthe BOP’s authorityunder 18 U.S.C.§ 3621(b)to designatethe

penalinstitutionwhereafederalprisonerwill servehis federalsentenceincludesthe authorityto



designate,nuncpro tunc (or “after the fact”), the stateprisonwherethedefendanthadbeenserving

his statesentenceas theplacewherehe wasservinghis federalsentence.Barden,921 F.2dat 480.

The practicaleffectof suchadesignationis to grantthe federalprisonercredit againsthis federal

sentencefor all of the time spentin statecustody,in effect servingthe two sentencesconcurrently.

The BOPhasacceptedthe rule of Barden andsetforth the factorsto be consideredin determining

whetherto makesuchadesignationin ProgramStatement5160.05.

As notedabove,Simmssoughtsuchrelief from the BOPin 2004while still in statecustody,

whichthe BOPdeniedin two lettersin February2006. TheBOP’sdenialof Simms’srequest,made

beforehe wasevenin federalcustody,is somewhatunusual,as “undernormalcircumstances,the

BOP doesnot determinewhetherto give aprisoner [Barden] credit until the prisoner is actually

takeninto federalcustody.” Berry v. Sullivan, 2007WL 4570315,**5 n.4 (D.N.J. 2007). Having

deniedthatrequest,however,Simmsmay,as theWesternDistrict ofMissouri recognized,challenge

thatdenial as an abuseof discretionthroughawrit of habeascorpusunderSection2241. Barden,

921 F.2dat 478-79.

Nonetheless,theCourtconcludesthatit cannotreachthe meritsof Simms’spetition. There

is no questionthat Simmsmay challengethe BOP’s refusalto makeaBarden designationthrough

aSection2241 habeaspetition. However,it appearsthatneitherthis courtnorany otherfederal

courtcould possessjurisdiction to entertainapetition for habeasrelief under Section2241 until

Simmswasdeliveredinto federalcustody. Section2241 petitionsmaybe usedto challengethe

BOP’s calculationsregardingthe lengthof afederalprisoner’ssentence.Indeed,

The exclusiveremedyfor challengingthe BOP’s calculationof afederalsentenceis
ahabeascorpuspetition filed pursuantto 28 U.S.C. § 2241,directedto the district
courtin the UnitedStatesDistrict wherethepetitioneris incarcerated,andnaming
the wardenof the federalfacility as arespondent.



UnitedStatesv. Allen, 2005WL 332413,* * 2 (3d Cir. 2005). Thewardenof thefederalfacility where

thepetitioneris incarceratedis namedas the respondentbecauseheor sheis the legal custodianof

thepetitioner,andthe only individualwith the legalauthorityto effectuateanychangeorderedby

the reviewingcourt. 28 U.S.C. § 2242; Rumsfeldv. Padilla, 542 U.S. 426, 435 (2004).

However, permitting suchachallengeprior to the prisoner’s receiptinto federalcustody

presentssignificantjurisdictionalandvenueproblems.TheCourt’sSection2241habeasjurisdiction

is limited to challengesto theBOP’simplementationor calculationofafederalprisoner’ssentence.

However, theBOPcannotbe saidto beimplementing or executingaprisoner’ssentenceuntil that

prisoner is received into federalcustodyto “commence”his or her federalsentencewithin the

meaningof 18 U.S.C. § 3585(a). Until that time, the BOP hasyet to makeanyfirm or binding

determinationsregardingthe circumstancesof the prisoner’sconfinement.

Evenif this werenot so,habeasjurisdiction to challengethe BOP’s actionswould not exist

until the prisonerwas transferredinto federalcustody,as “[a]bsentcustodyby theauthorityagainst

whom relief is sought,jurisdiction usuallywill not lie to grantthe requestedwrit.” Campillo v.

Sullivan,853 F.2d593, 595 (8th Cir. 1988) (no habeasjurisdiction existsto challengeINS detainer

filed with federalprison, which merely notified federalprison officials that INS would make a

decisionregardingpetitioner’sstatusatsomefuturedate).BecauseSimmswasnotin federalcustody

whenhe filed his petition in this case,the Court lackshabeasjurisdiction to entertainit. Lee v.

Stickman,357 F.3d 338, 342 (3d Cir. 2004) (federalhabeasstatuterequiresthat petitionerbe in

custody“under the convictionor sentenceunderattackat the time his petition is filed.”) (quoting

Malengv.Cook,490U.S.488,490-91 (1989)).1

1 While the MalengCourtnotedthat habeasjurisdiction existsto challenge“future

confinement”underBradenv. 30thJudicial Circuit Court ofKentucky,410 U.S. 484, 488-89



This conclusionis alsoconsistentwith the rule of Rumsfeldv. Padilla, 542 U.S. 426, 435

(2004),whichrequiresthatahabeascorpuspetitionbe directedto thewardenof the federalfacility

wherethe petitioner is incarcerated.28 U.S.C. § 2242. When Simmsfiled his petition, he was

incarceratedin aKentuckystateprison. Thereforetherewasno federalrespondentin Kentucky

who possessedlegal custodyover Simmsto whom the petition could be directed. Nor would

directingthepetitionto the statewardenserveanypurpose,asthatindividualmanifestlylackedthe

authorityto changethemannerin whichtheBOPwasimplementingSimms’sas-yet-uncommenced

federalsentence.

WereSimmsstill confinedinaKentuckystateprison,theCourt’s lackofhabeasjurisdiction

wouldrequiredismissalof thepetition asprematurelybrought.However,the Court’sreviewof the

Bureauof Prisons’ Inmate Locator Databaseindicatesthat Simmshasbeentaken into federal

custody and placed in the United States Penitentiaryin Pollock, Louisiana. Under such

circumstances,28 U.S.C.§ 1631 permitstheCourtto cureajurisdictionaldefectby transferringthe

actionto acourtwhich possessesjurisdictionover the actionif the interestsof justice sowarrant.

Baseduponthatauthority, theCourtconcludesthatthebestcourseis to transferthis actionto this

actionto the WesternDistrict of Louisiana,AlexandriaDivision for all furtherproceedings.

III. CONCLUSION

Accordingly,IT IS ORDERED that:

(1973) andPeytonv. Rowe,391 U.S. 54, 67(1968), in Prieto v. Gluch, 913 F.2d 1159, 1162-64
(6th Cir. 1990), the SixthCircuit explainedthat the “future confinement”beingchallengedin
thosecasesinvolved continuedphysicalconfinement,anddid not applyoutsidethatcontext.
Here, Simmsdoesnot challengethevalidity of his federalconviction,but merelythe BOP’s
future executionof the resultingfederalsentence.Becausesuccessin Simms’spetitionwould not
resultin him beingrelievedfrom his future confinement,but merelya recalculationof its
duration, theCourt concludesthat it is not a challengeto “future confinement”ofthekind
contemplatedby Peyton.



1. TheClerk of theCourtshall updatePetitionerSimms’saddressto:

LeonardE. Simms
InmateRegister#15549-045
USPPollack
U.S. Penitentiary
P.O. Box 2099
Pollack,LA 71467

2 Thismatteris TRANSFERRED to theUnitedStatesDistrict Court for theWestern

District of Louisiana,AlexandriaDivision.

3. This matteris CLOSED andshall be STRICKEN from the active docket of the

Court.

This September18, 2009.


