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MEMORANDUM RULING AND ORDER

After discussionwith thepartiesduringa telephoneconferenceon January16,2009,this

court issuedan ordert transferringthejury trial of thethis casefrom LakeCharles,Louisianato

Alexandria, Louisiana. No motion for transferwas filed by eitherparty and, thus. the court

orderedtheintra-district transfersuasponte.

On Jariuarv27. 2009plaintiff AaronFinchcr(“Fincher”) filed anobjectionto thecourt

orderalongwith a motion for reconsiderationof thesame! Plaintiff’s motion arguesthat the

transferwasimproperbecausethecourtorderedthetransferon its ownmotionwithoutproviding

thepartiesahearingon the issue. Plaintiff citesWilliams v. ToyotaMotor Corp.3 asauthority

that a district courtabusesits discretionwhenit fails to grantan intra-districttransferof venue

R. 88.

R. 94.
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to thedivision in whichtheinjury occui-rcd. Plaintiffallegesthat theinjury occurredin theLake

CharlesDivision oftheWesternDistrict ofLouisianaand, underWilliams, our transferof the

ease outside of that division is error+

At the court’s direction, defendantKansasCity SouthernRailwayCompany(“KCS”)

filed responseto plant Ifs notion and objections.4 Additionally. IKE’S filed its own motion

for transierof venueunder ~ 1—104(a).5

Thecourthasreviewedthe law andargumentsubmittedby thepartiesand finds that its

transferofvenuetinder28 U.S.C. 1404(a)wasprocedurallyimproperonly with respectto its

failure to provide the partieswith prior notice and opportunity for hearing.6 Accordingly,

plaintiff’s motion for rehearingwill be grantedandtheruling reconsideredherein. As stated

above,thepartieshavealreadybeenprovidedtheopportunityto submitbriefson the issueof

transferandwewill considerthembelow.

As notedby theparties,theFiflh Circuit adoptedtheU.S.SupremeCourt’s analysisin

Gulf Oil Corp. v. Gilber( in 1-ILinible Oil & Ref Co. v. Bell Marine Serv..Inc.? making it

applicablenot only to forum convenienscases,but alsoto venuetransfersunder§ 1404(a).

Under the Gilbert analysis,a district courtconsideringan intra-districttransfermust balance

4R. 97.

5R. 96.

~15 CharlesAllen Wright, Arthur R. Miller, EdwardH. Cooper,FederalPractice&
Procedure § 3844 (1976).

330 U.S. 501 (1947).

‘321 F.2d53(51]1Cir, 1963).



competingpublic andprivate interestfactors.

Themovingpartymust show“good cause”in supportoftransferY Themovantsatisfies

this burdenby demonstratingthat theproposedtransfereevenueis “clearlymoreconvenient.”0

If the movant fails to demonstrate that its proposed venue is clearly more convenient, the

plaintiffs choice of venue should be ~

Private Interest Factors

Under Gilbert, we must consider the following private interest factors:

“(I) the relative ease of access to sources of proof; (2) the
availability of compulsory process to secure the attendance
of witnesses; (3) the cost of attendance for willing witnesses;

and (4) all other practical problems that make trtal ofa ease
easy, expeditious and inexpensive.’ ‘]

These factors are not addressed in plaintiff’s motion fbi’ reconsideration.Defendant,

bearing the burden of proof on these factors as the movant, addresses each factor in its motion

for transfer.

First, defendant points out that as to all anticipated sources of proof (the parties, the

witnesses and the documents), the Alexandria federal courthouseis closer in proximity.

Defendant’s motion uses www.mapguest.com to calculatethe distances between each witness’s

residence and both the Lake Charlesand Alexandria courthouses.’3 With the exception of

~In re Volkswagen of America, Inc., 545 F.3d 304, 315 (5” Cir. 2008).

°ld.
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‘21d., citing In re Volkswauen AG, 371 F.3d 201, 203 (5~Cir. 2004)
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William Kramherg of Houston, Texas, each witness is more closelylocatedto Alexandriathan

to Lake Charles. This is also true of the parties, themselves. Defendant also points out that the

documentaryevidencein this casemayjust aseasilybe producedin Alexandriaas in Lake

Charles. Accordingly, we find that plaintiff hasdemonstratedthat this first factor weighs

overwhelminglyin favor of transferto theAlexandriaDivision, as accessto anticipatedsources

of proof is clearlymole convenientin the proposedtransfereevenue.

As to theremainingprivateinterestfactors,defendantassertsthat thewitnesses,with the

exceptionof retainedexperts,live within the Western District of Louisiana and are subj ect to the

subpoenapowerof this court by operation of Fed. R. Civ. P. 45(b)(2)(A). Defendants point out

that, because all \vitnesses and parties live closer to Alexandria than Lake Charles,thecost for

their attendance at trial in Alexandria is less than it would he in Lake Charles. Finally, defendant

argues that a jury is called and available in Alexandria and that this is not necessarilytrueof

Lake Charles.

Although it is true that ajurv hasbeen called in Alexandria, the court cautions that. “crc

it to find that transfer is improper LII this case. the trial of this matter would proceedin Lake

Charles as scheduled. As to defendant’s other arguments on these remaining factors, ~ e agree.

Witnesscostwould be decreased and the majority ofwitnesses are subject to the subpoena power

of this court. Accordingly.we find thatdefendanthasproventhat,asto thesethreeremaining

factors,transferto Alexandriais clearlymoreconvenient.

Public InterestFactors

Thepublic interestfactorsto be consideredunderGilbert are:

h~(1)the administrativedifficulties flowing from court
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congestion; (2) the local interest in having localized interests
deridedat home;(3) the familiarity of the forum with the Ia’s

that will govern thecase:and (4) the avoidanceof unnecessary
problemsof conflict of law or theapplicationof foreign law.”4

Again, defendantbearstheburdenof proofasto thesefactorsasthemovantin favorof

transfer. As to the first factor concerning court congestion, defendant again argues that changing

the venuein this case back to Lake Charles would result in a necessary continuance of the case.

The cottrt. again, disagrees and finds that the casecould be tried on the samedatesin Lake

Charles.

Defendantnext argues that sincetheinj w’v tookplacein Leesville, Louisiana,Alex andria

is a moreconvenientvenuebecauseLeesvilleis actuallycloser to Alexandriathan it is to Lake

(‘harles AlthoughLeesville is includedin the LakeCharlesDivision. defendantis correctthat

it is closerin pi’ox imity to Alexandriathanto LakeCharles.Accordingly,wefind that this factor

supportstransferto Alexandria,astheinjury is more“local” to that venuethanLakeCharles.

Defendantassertsthat the third and fourth factorsconcerningthe proposedforum’s

familiaritywith theapplicablelaw andtheavoidanceofconflictsoflaw arealsoneutralbecause

the casewould be tried, whether in Lake Charlesor Alexandria, by the undersigned. This

assertionis correctand we also find thesefactorsneutralundertheGilbert analysis.

Surveyingour findings asto both thepublic andprivate factors in this case,thecourt

finds that defendanthassuccessful1~’borne its burdenof demonstratingthat the Alexandria

Division is clearly’ moreconvenientthan the lake Charles Division. Thus, although l.ake

Charlesis theplaintiff’s choiceof venue,it is not determinative in this case.

“In Re VolkswagenofAmerica,Inc., 545 F.3d 304, 315 (5tlt Cir. 2008).
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PlaintiffsobjectionandmotionforreconsiderationcitesWilliams v. ToyotaMotorCorp.

asauthority compellingthis court to try this casein LakeCharlessimply becausethe injury

occurredin Lcesvillc,which is includedin theLakeCharlesDivision, We rejectthis argument.

lii thatcase.ashere.nianvof the factorsconsidered“crc deemedneutralby the court and the

only factor ‘acighing one way on another“as the public factorof having localiLed interests

decidedlocally. Thus, theFifth Circuit foundthat transferwasmoreappropriatethan not. We

reach thesameresulthere,havingfoundthatdefendanthassuccessfttllydemonstratedthat,many

factorsbeingneutral,theonly factorsweighingfor or againstall weigh in favor oftransfer.

Accordingly,it is hereby

ORDEREDthatplaintiffsmotion to reconsideris GRANTED. After considerationof

the law andargumentadvancedby theparties,thecourt finds that transferofthis casefrom the

LakeCharlesDivision to theAlexandriaDivision for trial purposesonly is proper. Accordingly,

it is further

ORDERED thatdefendant’smotionfortransferof~enuepursuantto 28 U.S.C. 1404(a)

is GRANTEDand the case shall be tried before the undersigned on Monday, February 23,2009

at theUnitedStatesFederalCourthousein Alexandria,Louisiana(515MurrayStreet),begitming

at 9:00a.m.

.4
THUS DONE AND SIGNED in chambersatAlexandria,Louisianathis 4/” day of

February,2009.

JAMES T. TRINIBLE, JR.
UNITEb STATES DISTRICT JUDGE
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